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PREFACE. 


It  is  now  twelve  years  since  the  Editor  of 
these  Reports  began  to  take  notes  of  the 
arguments  and  judicial  opinions  delivered  in 
Appeal  Cases  in  the  House  of  Lords.  Many 
causes  have  concurred  to  delay  the  publication 
of  the  matter  collected  in  the  course  of  his 
attendance  since  the  year  1811.  The  want  of 
experience,  and  the  fear  of  intruding  upon  the 
public  an  unfaithful  or  unworthy  memorial  of 
those  important  decisions  which  (judicially) 
constitute  irrevocable  law,  were  not  least  or 
lightest  of  the  motives  for  pause  and  deUbe* 
ration.     But  the  suddeii;  appearance  of  other 

^ 

Reports  surprised  the  Editor,  in  the  midst 
of  his  doubts,  adding  accumulated  weight 
to  existing  objections;  and  if  he  could  have 
satisfied  himself  as  to  his  competency  for 
the  arduous  duties  of  a  Reporter,  he  felt  an 
iavincible  repugnance  to  enter  into  a  com-* 
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petition   which   was  at   once   useless  to  the 
pubUc,  and  degrading  to  his  profession. 

After  the  appearance  of  these  unanticipated 
Reports,  the  half  formed  design  of  publication 
was  suspended ;  but  the  Editor  continued  his 
labour  of  collection  and  private  record  with 
a  view  to  future  contingencies.  The  discon- 
tinuance of  the  former  Reports,  as  unexpected 
as  their  commencement,  and  applications  on 
the  part  of  the  bookseller,  led  to  a  renewal 
of  the  suspended  project  of  pubhcation. 

Into  the  general  question  of  the  use  and 
abuse  of  law  reports  the  Editor  is  unwilling 
to  enter,  although  his  mind  is  not  unaffected 
by  the  common  desire  to  have  the  reputation 
of  being  engaged  in  a  useful  occupation.  If 
law,  having  attmned  its  perfection  as  a  science, 
is  stationary ;  if  being  exempt  from  the  con- 
dition of  all  human  things,  it  is  unaffected  by 
the  impression  of  external  circumstances,  and 
yields  nothing  to  the  change  of  manners  and 
opinions,  or  to  the  more  pressing  exigency  of 
the  necessities  of  human  intercourse.  Reports 
are  now,  and  have  for  many  ages  been,  useless. 
But  if  new  rules  of  law  arise   out  of  new 
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combinations  of  fact ;  if  old  rules  are  modified 
or  changed  for  the  purpose  of  being  adapted 
to  the  corresponding  changes  of  society;  if 
there  is,  among  the  doctrines  of  law,  sufficient 
uncertainty  to  admit  of  a  latitude  and  diver- 
sity of  op'mion  among  those  who  preside  in 
the  courts  of  judicature  and  administer  the 
law ;  these  are  matters  fit  to  be  known,  and  of 
too  much  practical  importance,  in  the  adminis- 
tration of  human  affairs,  to  be  overlooked  or 
neglected ;  for  they  may  concern  the  Ufe,  the 
fame,  and  the  fortune  of  every  individual  in 
society.  In  this  view  Reports  have  a  definite 
use ;  whether  they  are  to  be  considered  as 
monuments  of  the  law,  as  materials  for  essay- 
ists, or  as  the  fleeting  indices  of  variation^  in 
the  judicial  atmosphere. 

Reports  of  cases  settled  by  frequent  adju- 
dication, of  decisions  incapable  of  application^ 
and  even  of  new  cases  incumbered  with  un- 
necessary details  of  facts,  arguments  and 
opinions,  which  add  much  to  the  bulk,  the 
intricacy  and  expense  of  the  work,  and  nothing 
to  its  value,  will  hardly  require  the  censure  of 
the  critic.  The  apparent  inutiUty  of  such- 
works  must  speedily  bring  them  to  the  level 
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of  their  demerits.  The  essence  of  such  Reports, 
if  any  they  contain,  is  soon  extracted  from  the 
mass  by  those  who  are  not  slow  to  avail 
themselves  of  labours  of  Reporters ;  and  the 
Reports  themselves,  when  they  become  useless, 
may  be  neglected.  The  serious  evils  therefore, 
which  by  speculative  persons  seem  to  be  ap- 
prehended from  the  accumulating  number  of 
Reports,  are  little  better  than  phantoms  of 
the  imagination.  There  is  one  practical  answer 
to  the  complaint  and  cry  of  danger,  which  may 
satisfy  common  sense,  though  it  fails  to  quiet 
the  apprehensions  of  the  theoretical  objector: 
Reports  ^i^^  be  published,  bought  and  di- 
gested as  long  as  they  are  found  to  be  useful ; 
and  when  they  cease  to  be  so,  they  will  be 
thrown  aside  and  sleep  with  the  fohos  of 
polemic  divinity,  harmless  and  forgotten  in  the 
dust  of  undisturbed  libraries. 

The  purchaser  in  the  abstract,  having  no 
view  to  present  use,  naturally  complains  of 
prolixity,  which  adds  to  expense  without  an 
equivalent.  The  stud^it  sees,  with  dread, 
eontinoed  ai]ddition  to  the  labour  of  a  mind 
already  overcharged ;  and  the  minister  of  law, 
whose  notions  are  settled,  is  prone  to  repose 
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on  his  acquired  stores  of  knowledge. — But  it 
has  been  observed,  that  the  ground  of  objection 
occasionally  changes  with  the  circumstances 
and  condition  of  the  objector.  As  a  mere  pur* 
chaser  the  practitioner  would  be  satisfied  with 
the  briefest  abstract  of  the  decisions  of  the 
Courts ;  but  when  a  case  occurs  in  his  practice^ 
where  he  wants  authority  to  remove  his  doubts^ 
to  confirm  his  opinion^  or  to  support  the  cause 
of  his  cUent,  then  the  complaint  most  famitiar 
to  the  ears  of  those  who  are  accustomed  to 
courts  of  justice  is,  that  the  case  n^soited  tb  as 
an  authority  is  much  too  briefly  repbrted, — ^that 
material  statements  of  fact,  pleading,  argument 
and  decision  are  omitted ;  and  the  same  report 
which  befote  was  deemed  burthensome,  because 
it  contained  tod  much  of  matter,  is  now  reviled 
as  Negligent  and  worthless,  because  it  contain^ 
too  little.  In  the  midst  of  these  conflicting 
objections  the  task  of  Reporters  is  neither  easy 
nor  enviable. 

The  cases  which  the  Editor  has  undertaken 
to  report,  cannot  Ml  under  that  speculan 
live  censure  which  condemns  thfe  labour  of 
the  Reporter  as  useless  or  pernicious.  These 
cases  record  the  decisions  of  a  tribunal  where 
the  errors   of  inferior  courts   arc   Corrected^ 
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>vhere  new  law  is  established  or  old  law 
restored ;  or  where  fluctuating  law  and  the 
conflicting  decisions  of  the  inferior  courts,  are 
settled  or  reconciled.  The  judgments  of  that 
ultimate  tribunal  furnish  unalterable  rules  to 
the  inferior  ministers  of  the  law,  by  which  the 
rights  of  property  are  to  be  affected  aiid  admi- 
nistered, and  the  Reports  consist  principally  of 
cases  in  which  the  judgments  of  the  inferior 
courts  have  been  reversed  or  altered. 

Of  such  decisions  the  public  cannot  be  igno- 
rant with  safety;  and  in  that  view  of  the  utility 
of  his  labours,  so  far  as  regards  the  subject 
matter,  th^  Editor  reposes  with  confidence.  In 
the  collection  and  compilation  of  that  matter, 
the  danger  of  mistake  and  failure  is  infinite. 
How  much  of  that  which  has  been  rejected 
ought  to  have  been  retained,— how  little  has 
been  thrown  out  of  a  mass  of  matter  which 
might  have  been  more  carefully  sifted, — 
to  what  extent  the  power  of  compression 
might  have  been  carried, — it  is  not  for  him 
but  for  the  public  to  determine.  He  can  only 
Suggest,  that  the  unremitted  attention  required 
in  amassing  the  matter,  in  digesting,  com- 
pressing, selecting,  revising,  and  above  all,  the 
3tudy  not  to  omit  any  material  fact  which 


PREFACE.  \X 


forms  an  ingredient  of  the  judgment,  and  is 
part  of  the  landmark  to  future  decision,  con- 
stitutes a  severity  of  labour  which  none  but 
those  who  have  condemned  themselves  to  that 
penalty,  by  a  voluntary  sentence,  can  easily 
conceive.  It  is  a  labour  which  may  be  useless 
to  the  world,  but  if  it  be  so,  it  is  worse  than 
useless  to  the  labourer ;  for  it  yields  neither 
pleasure  nor  profit  in  proportion  to  the  task. 

The  present  volume  comprises  a  selection  of 
the  cases  decided  in  the  session  of  1819- 
Some  of  the  cases  which  belong  to  that  session 
have  been  omitted  for  the  present,  and  reserved 
for  future  deliberation.  These,  with  the  un- 
published cases  of  former  years,  may  hereafter 
be  collected  in  a  separate  volume ;  a  possible 
event,  which  the  Editor  deems  it  expedient  to 
notice ;  since,  in  the  variety  of  censure  to  which 
reporting  is  exposed,  the  omission  of  cases  is 
denounced  as  a  serious  offence.  That,  which 
in  the  judgment  of  one  critic  it  would  be  al- 
most criminal  to  publish,  in  the  judgment  of 
another  it  is  a  gross  delinquency  to  omit. 

The  Editor  has  only  to  add,  that  he  has 
endeavoured  to  exercise  a  sound,  judgment  in 
the  selection  of  the  cases,  and  in  the  mode 
of  compilation.     He  trusts  also,  that  the  high 
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judicial  opinions  which  he  has  undertaken  to 
report,  are  recorded  *  without  error  or  material 
blemish. 

From  the  profession  in  general,  and  many 
kind  friends,  whom  he  would  name  with  re- 
spect and  gratitude,  if  it  could  be  done  with 
their  approbation,  the  Editor  has  received  in 
the  prosecution  of  his  labours  much  of  encou- 
ragement, and  frequent  assistance  by  the  use 
of  notes  and  documents. 

To  the  profession,  and  those  friends,  he 
now  makes,  the  only  return  they  will  permit, 
this  public  acknowledgment  of  their  kindness  ; 
and  is  pleased  with  the  assurance,  that,  in  their 
.contemplation,  the  moral  debtor  who  cherishes 
a  due  sense  of  his  obligation  stands  at  qnce 
indebted  and  discharged. 

Lincoln's  Inn, 
May  10,  1823. 

*  In  page  478  there  is  the  appearance  of  mistake  in 
the  opinion  expressed  by  the  Lord  Chancellor  as  to  the 
powers  of,  an  English  tenant  in  tail.  The  Report  agrees 
with  the  note  of  the  short-hand  writer,  and  tne  sense  in 
which  the  passage  is  to  be  iinderstood  will  appear  by 
considering  the  point  of  comparison  between  the  Scotch 
tenant  of  tailzie  and  the  English  tenant  in  tail.  In  that 
flense  it  is  accordingly  abstracted  in  the  Index  under  the 
Title  «  Power". 
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REPORTS  OF  CASES 
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HOUSE  OF  LORDS, 

UPON    APPEALS  OR  WRITS  OF  ERROR, 

And  decided  during  the  Session^  1819. 
59  G£0.  III. 


SCOTLAND. 


appeal  from  the  court  of  session 
(first  division). 

I^EssEx  Ker,  and  Lady  Mary  >  ^^^,^;^„,,. 

John  Wauchope,  Esq.  Writer    to! 
the  Signet;    the  Rev.  Charles  | 
Baillie  ;  Sir  William  Scott,  of  ^  Respondents. 
Ancrunr,Baronet;  and  Sir  Henry  J 
Hay  M*Dougall,  Baronet J 

« 

A«  by  a  testament  made  on  death-bed,  bequeaths  all  his  Feb.  17»  May 
red  and  personal  estates  in  trust  to  be  sold.  The  interest  3,  I8I9. 
of  the  residue  he  directed  to  be  paid  to  B.  and  C.  his   ^  "-v^ 
beirs-at-Iaw  and  next  of  kin,  during  their  lives,  &c.    The  approbate 
principal  of  the  residue  he  ^ve  to  D.  &c.    B.  and  C.  g^^E  — eITc 

reduce  the  death-bed  disposition.     The  Court  held  that  tiqn! com- 

they  could  not  claim  the  life-interest  given  to  them,  either  pbnsation. 
under  the  testamentary  instrument  or  as  next  of  kin,  for 
default  of  disposition.     But  that  the  deed  not  being  ab- 

VOL.  I.  B 
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I8I9.  solutely  void,  according  to  the  law  of  Scqtland,  was  pfo- 

^— N^— — ^       pcrly  admitted  in  evidence  against  them  to  shew  the  les- 

KER  V.  wAu-       tator's  intention,  and  that  D.  &c.  the  residuary  legatees, 

cHopB.  must  be  compensated  out  of  the  life-interest,  given  to  B. 

and  C.  for  the  disappointment  occasioned  by  tlieir  act* 


tJoiIN,  the  late  Duke  of  Roxburgh,  by  a  testa- 
mentary disposition,  dated  the  4th  of  October, 
1790,  conveyed  hisvi'hole  uoentailed  real  cstate,and 
his  personal  estate,  to  himself,  and  his  heirs  whom- 
soever of  his  body,  whom  failing,  to  the  Appellants 
equally  between  them  and  the  heirs  of  their 
bodies ;  and  failing  either  of  them,  to  the  sur- 
vivor and  the  heirs  of  her  body ;  whom  failing, 
to  his  heirs  of  tailzie  succeeding  to  the  Earldom 
and  estate  of  Roxburgh,  under  burthen  of  the 
payment  of  his  debts  and  funeral  expenses,  and 
of  all  legacies  which  he  might  bequeath.  On 
the  5th  of  November,  1803,  the  Duke  executed 
another  deed,  whereby,  without  revoking  the  for- 
mer for  the  better  settlement  of  his  affairs,  in  the 
event  of  his  death,  agreeably  to  the  instructions 
given,  or  to  be  given  by  him,  in  relation  thereto, 
he  granted  and  disponed  to  the  Respondent^ 
John  Wauchope,  and  to  James  Dundas,  Clerks  to 
the  Signet,  his  whole  unentailed  real  estate,  (de- 
scribing particularly  all  the  lands  and  heritages  he 
held  in  fee  simple,)  together  with  his  personal 
estate,  in  trust,  for  the  uses,  ends,  and  purposes 
specified  in  the  following  words : — "  To  the  end 
**  that  my  lands,  houses,  and  other  heritages, 
•*  before  conveyed,  now  belonging,  or  which 
^*  shall  belong  to  me  at  my  death,  may  be  sold, 
^  either  in  whole  or  in  part,  at  the  discretion  of 
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^  my  trustees ;  and  that  the  produce  and  prices 

**  thereof  may  be  applied   to  the  purposes  af\er- 

*'  mentioned : — In  the  first  place,  for  the   pay-      chope. 

'^  ment  of  my  death-bed  and  funeral  expenses, 

''  and  of  the  expenses  of  management  and  exe- 

•'  cuting   this  trust :   Secondly,  for  and  in  pay- 

"  ment  of  all  the  just  and  lawful  debts,  which 

"  shall  be  owing  by  me  at  my  death :  Thirdly, 

"  for  payment  and  satisfaction  of  all  obligations, 

"^legacies,  annuities,   donations,     or   other    bi- 

**  quests  granted,  or  to  be  granted,  by  me    to 

**  any  person  or  persons  whatsoever,  by  any  bond 

**  deed,  missive,  memorandum,  codicil,  or  other 

"*  writing  whatsoever,  expressive  of  my  will  and 

^'  intention,  executed  at  any  time  of  my  life, 

'^  and    even   upon  death-bed :    And  lastly,    the 

*"  whole  residue,  remainder,  and  surplus,  of  my 

"^  said    estate    and    effects,    shall    be    conveyed 

^  and    made    over    or    applied   and    employed 

*^  by   my  said    trustees   or    trustee   acting    for 

^  the  time,    to  and   in  favour  of  such  person 

**  or  persons,  or  for  such  uses  and  purposes,  as  I 

"  have   directed,   or  shall  direct,  by  any  deed, 

"  missive,  memorandum,  or  other  writing,  exe- 

"  cuted,  or  to  be  executed,  by  me  to  that  effect.** 

The  trust  disposition  also,  in  the  events  of  the 

trustees  not  accepting  or  declining  to  execute  the 

trust,   makes  the  following  provision : — "  Then, 

'^  and  in  either  of  these  cases,   the  lands    and 

^*  other  heritages  and  debts,  and  sums  of  money, 

"  and    other  subjects   and    effects,   hereby   dis- 

"  poned,  shall  fall  and  belong  to  such  person  or 

^^  persons,  and  be  applied  to  such  uses  and  pur- 

"  poses  as  I  have  directed,  or  shall  by  any  deed, 
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*  missive,  memorandum,  codicil,  or  other  writ- 
'  ing  of  the  date  hereof,  or  of  any  other  date 

*  or  dates,  direct  and  appoint ;  and  failing  such 

*  appointment,   then   to   the   person  or  persons 

*  whom  I  shall  appoint  to  be  my  residuary  lega- 
'  tee  or  legatees/*  By  a  subsequent  clause,  the 
rust-deed  nominates  the  trustees,  and  failing 
hem,  the  residuary  legatees,  to  be  the  Duke's 

executors  and  administrators  of  his  estate  and 
effects,  excluding  all  others  his  nearest  of  kin 
and  executors  from  these  offices.  By  a  writing 
executed  at  the  same  time  with  the  last-men- 
tioned  trust-deed^  the  Duke  declared,  "  That 
"  in  the  event  of  his  sudden  death,  or  in  the 
event  that  he  should  be  prevented  from  exe- 
cuting a  deed  of  instructions,  it  was  his  will, 
"  that  the  deed  which  he  formerly  made  in  favour 
of  the  Appellants,  should  be  carried  into  effect 
so  far  as  regarded  them/' 
In  the  beginning  of  March,  1804,  the  Duke 
fell  sick  with  the  complaint  of  which  he  died. 
On  the  19th  of  the  same  months  he  executed 
an  instrument,  by  which  he  directed  the  Res- 
pondent, John  Wauchope,  and  James  Dundas, 
as  trustees  named  in  the  settlement  of  the  5th 
of  November,  1803,  to  sell  and  dispose  of  his 
whole  (unentailed)  real  estate  in  Scotland,  and 
his  house  in  St.  James's-square,  London,  and 
from  the  produce  thereof,  and  of  his  personal 
estate,  after  payment  of  certain  annuities  and  lega- 
cies in  the  deed  specified,  and  of  his  debts,  fune- 
ral charges,  and  expenses  of  management,  he  au- 
thorized them  to  invest  the  whole  residue  and 
remainder  of  the  property  thereby  bequeathed. 
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in  the  public  funds,  or  upon  real  security,  in       is  19. 

^tland^  and  he  thereby  "  directed  his  trustees  ^^ — 

"  to  pay  annually  the  dividends    and  interest,      chopb. 

"  equally  between  the  Appellants ;   and  failing 

"  either  of  them,  to  the  survivor,  during  their 

"  lives,  or  that  of  the  survivor ;  and  upon   the 

"  death  of  the  survivor,  to  pay  over  the  residue  to 

"  Sir  John  Scott,  (father  of  the  Respondent,  Sir  Wil- 

"  liaiD  Scott,)  and  the  Respondents  Charles  Baillie 

"  Hamilton,  and  Sir  Henry  Hay  M'Dougall,  and 

^  their  executors  and  assignees,  in  the  proportions 

"  therein  specified/*  The  Duke  died  without  issue 

upon  the  day  on  which  this  last  mentioned  instru- 

ment  was  executed,  leaving  the  Appellants  his 

heirs-at-law  and  sole  next  of  kin.     Immediately 

after  his  death,  the  Appellants  brought  an  action 

in  the  Court  of  Session,  to  reduce  this  deed;  and 

obtained  a  judgment,  by  which  it  was  found,  that 

being  executed  on  death-bed,  it  was  inept,  so  far 

as  it  conveyed  lands;  in  consequence  of  which, 

the  deed  was  set  aside,  and  the  Appellants'  right 

to  the   lands,   as  heirs-at-law,  established  upon 

appeal  to  the  House  of  Lords. 

After  a  lapse  of  some  years,  the  Respondent 
Wauchope,  who  alone  had  accepted  and  acted  in 
the  trust,  brought  an  action  of  multiple-poind- 
ing,  for  the  purpose  of  ascertaining,  judicially,  the 
respective  rights  of  the  parties  claiming  adverse 
interests  in  the  trust-fund  remaining  in  his  hands. 
When  the  cause  was  brought  before  the  Lord 
Ordinary,  he  ordered  the  parties  to  state  their 
respective  claims  in  writing.  The  Appellants 
claimed  a  life-interest  in  the  residuaiy  personal 
estate  in  the  precise  terms  of  the  trust-deed ;  or 
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i8ig.       if  the  Court  should  be  of  opinion,  that,  having  re- 
^"^'^'^^'""^  jected  and  annulled  that  deed  in  one  respect,  they 

KER    V.   WAU*  r 

CHOPE.  could  not  avail  themselves  of  any  of  its  provi- 
sions,  then,  in  the  character  of  the  Duke's  fiej't 
of  kirij  they  claimed  the  profits  of  the  residue  of 
his  property  during  their  lives,  and  the  life  of  the 
Survivor,  as  a  subject  not  disposed  of  by  his  will. 
On  the  other  hand,  the  Respondents,  Hamilton 
and  M'Uougall  and  Sir  J.  Scott,  insisted,  that 
they  were  not  only  entitled  to  the  capital  of  the 
funds  after  the  death  of  the  Appellants,  and  the 
survivor  of  them,  but  that  they  were  entitled  to 
the  profits  during  the  lives  of  the  Appellants;  upon 
the  ground  that  the  Appellants  having  reprobated 
the  deed  so  far  as  it  contemplated  the  disposal  of 
land  in  Scotland,  could  take  no  benefit  under  that 
deed. 

Upon  these  respective  statements  of  claims,  the 
Lord  Ordinary,  having  heard  Counsel,  pronounced 
fin  interlocutor,  by  which,  after  reciting,  to  the 
effect  before  stated,  the  substance  of  the  deeds 
dated  the  14th  of  October,  1790,  the  5th  of  No- 
vember, 1809,  with  the  writing  or  signed  decla- 
.  ration  of  the  same  date,  and  the  principal  deed 
in  question  of  the  I9th  of  March,  1804;  and  after 
finding  as  facts  the  signature  and  execution  of 
these  several  instruments,  the  action  brought 
by  the  Appellants,  and  the  consequent  reduction 
of  the  deed  made  on  death-bed,  in  so  fer  as  it  re- 
lated to  the  whole  of  the  heritable  subjects,  ex* 
pressed  to  be  conveyed  by  it,  which  were  de- 
scendible to  the  Appellants  as  heirs  alioqui  suc^ 
cessurcey  under  the  titles  thereof,  which  stood  in 
the  person  of  John,  Duke  of  Roxburgh  ;  the  ich 
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terlocutor  proceeds- to  find,  ''  that  the  Appellants       1819. 

having  thus  challenged  and  reduced  the  death-  ^ — ^^ ' 

bed  deed,  in  so  far  as  it  affected  the  heritage,  chopi. 
"  cannot  avail  themselves  of  that  deed,  by  claim- 
"  in^  the  life-rent  of  the  moveables  under  it:" 
and  finally,  it  is  found  and  declared,  ''  That  al- 
"  though  by  the  terms  of  the  settlement,  the  re- 
"  sidv^ary  legatees  are  entitled  to  claim  the  resi- 
"  due  of  the  effects  vested  in  the  trustees,  after 
''  the  death  of  Ladies  Essex  and  Mary  Ker,  (the 
"  Appellants,)  and  the  survivor  ot  them;  yet,  that 
"  the  life-rent  of  these  subjects  does  not  belong  to 
"  the  Ladies  Ker  as  the  Dukes  executors^  he 
*'  having  appointed  the  trustee?  his  executors, 
''  and  having  appointed  the  whole  residue  of  his 
"  fortune  to  be  paid  at  a  certain  period  to  the 
"  residuary  legatees,  and  therefore,  the  Ladies 
"  Ker  can  have  no  legal  claim  to  the  life-rent  of 
"  these  effects,  except  by  this  settlement,  (the 
"  trust-deed  of  the  19th  of  March,  1804,)  which 
'*  they  cannot  approbate  and  reprobate;  there- 
'^  fore,  repels  the  claim  of  Ladies  Essex  and  Mary 
"  Ker,  to  the  life-rent  of  the  subjects  in  medio, 
^^  and  decerns ;  but  before  further  answer  as  to 
"  the  claim  of  the  residuary  legatees,  appoints 
"  them  to  be  heard  on  the  question,  "Whether  by 
"  the  terms  of  the  Duke's  settlement,  as  the  resi* 
'^  due  is  declared  not  to  be  payable  until  after 
"  the  death  of  his  sisters,  they  are  entitled  to  de- 
"  mand  payment  thereof  immediately  ?" 

Against  this  interlocutor  the  Appellants  gave  in 
a  representation,  by  which,  in  addition  to  their  for- 
mer arguments,  they  contended,  that  John,  Puke 
of  Roxburgh,  was  domiciled  in  England ;  and  that 
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1819.  his  moveable  succession  must,  therefore,  be 
^"■^^^""^"'^  regulated  by  the  law  of  England ;  which,  as 
CHOPB.  they  represented,  acknowledged  no  such  principle 
as  that  applied  to  the  case  by  the  Lord  Ordinary. 
Upon  considering  this  representation,  with  answers, 
his  Lordship  pronounced  the  following  interlo- 
cutor. 

"  The  Lord  Ordinary  having  considered  the  re- 
**  presentation,  and  the  answers  thereto,  together 
"  with  the  whole  process,  in  respect  that  the  plea 
"  now  maintained,  as  drawn  from  the  English  law, 
'*  which  it  is  said  does  not  admit  of  the  doctrine 
of  approbate  and  reprobate,  does  not  apply  to 
this  case,  supposing  the  fact  as  to  the  law  of 
**  England  to  be  as  there  stated ;  seeing  that  John, 
"  Duke  of  Roxburgh,  being  a  Scottish  noble- 
"  man,  and  his  whole  landed  property  being  in 
^  Scotland,  and  that  being  the  place  of  his  resi- 
**  dence  for  the  greater  part  of  the  year,  his  domi- 
•*  cile  must  be  held  to  have  been  in  Scotland, 
*'  notwithstanding  his  having,  during  the  sitting 
"  of  Parliament, 'an  occasional  residence  in  Lon- 
**  don,  where  he  died ;  and  in  respect  the  pur- 
"  suers  only  claim  the  life-rent  in  question  of  the 
•*  residue  of  the  Duke's  fortune,  bj/  virtue  of  the 
•  *^  deed  of  1804,  which  they  have  actually  chal- 
"  lenged,  and  set  aside  in  part,  refuses  the  repre- 
*^  sentation,  and  adheres  to  the  interlocutor  com- 
"  plained  of." 

The  Appellants  submitted  these  interlocutors 

.  to  the  review  of  the  first  division  of  the  Court. 

But  the  Court  adhered  to  the  interlocutor  of  the 

Nof.£8,i8i6.  Lord  Ordinary.    By  another  petition  to  the  same 

Dec.  14,1815.  division,  the  Appellants  reclaimed  against  the  in* 
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^'terlocutor  of  the  Court ;  but  the  prayer  was  re-       isig. 
fused,   and  the  Court    adhered  to  their  former  ^"^"^''^"^  • 

KER    V»  WAU* 

interlocutor.    Against  these  several  interlocutors,      chopb. 
the  present  appeal  was  presented. 

For  the  Appellants — il/r.  Wetherell  and  Mr.  Argomeott. 
Ahtrcrombie.  The  doctrine  oi  approbate  and  repro- 
bate is  not  clear  in  application  or  principle.     It 
has  been  treated  as  a  result  of  homologation  ;  as 
where  a  party  has  adopted   an   instrument  and 
taken  some  benefit  under  it,  he  cannot  afterwards 
question  its  validity ;  he*  must  co-operate,  if  ne- 
cessary, to  effectuate  all  the  provisions  of  that  in- 
strument.    In  Gainer  v.  Cunningham  the  decision  FacDic  Jan. 
turned  upon  very  special  circumstances.    The  case  ^^'  ^^^®' 
in  question  is  different.    According  to  the  doctrine 
as  it  appears  in  the  text  writers  on  the  law  of  Scot- 
land— a  party,  an  heir-at-law,  as  in  this  case,  may 
avail  himself  of  a  deed  in  his  favour,  and  at  the 
same  time  challenge  another  deed  of  the  same 
grantor^  which,  if  duly  executed,  would  deprive 
him  of  some  legal  right.     The  objection  is  ad- 
mitted to  be  legal,  when  the  instruments  are  on 
separate  papers.     If  they  happen  to  be  united, 
then  it  is  said,  the  party  cannot  approbate  and 
reprobate.     Such  distinctions  in  a  system  of  law 
are  singular.  A  case  of  this  nature  occurred  in  the  Not  reported, 
year  1784.     One  Gordon  made  a  will  of  his  per- 
sonal estate  in  favour  of  his  heir-at-law :  a  few  days 
after,  he  made  an  entail  of  his  landed  property  in 
favour  of  the  same  person,  but  laying  him  under 
restrictions.    The  will  and  the  entail  referred  to 
each  other ;  and  were  indisputably  meant  as  one 
settlement  of  the  whole  property  of  the  testator 
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1819-       and  entailer.     The  heir-at-law  took  the  personal 
^"^^^^■^^  estate  under  the  will,  and  having  afterwards  chal- 

IL£R    V»    WAU" 

CHOPE.  lenged  the  deed  of  entail  as  executed  on  death- 
bed, it  was  contended,  that  he  could  not  approbate 
and  reprobate  the  same  instrument,  and  that  the 
two  being  executed  ufiico  contextu^  were  to  be 
considered  in  that  light.  The  judgment  of  the 
court  was,  that  the  heir,  notwithstanding  his 
having  taken  the  personal  estate  under  the  will, 
might  set  aside  the  separate  deed  of  entail.  It 
was  accordingly  set  aside,  and  he  enjoyed  both 
real  and  personal  estate ;  the  one  as  heir-at-law, 
without  restriction,  the  other  according  to  the 
terms  of  the  will.  This  decision,  if  it  proceeded 
upon  a  rational  principle,  would  not  have  been 
different,  althougli  the  deed  of  entail  had  been 
attached  or  annexed  to  the  will,  or  formed  part 
of  it.  The  ^^ropensity  of  the  courts  below  to 
extend  this  doctrine  of  approbate  and  repro- 
bate^ has  been  checked  by  this  House,  in  the 
Mar.  $9, 1 80S.  dccisions  upon  Wilson  v.  Henderson^  and  Craw- 
Mv.  i4y  tsoe.  ford  v.  Couits.  A  deed  made  upon  death-bed  is 
not  absolutely  void,  because  the  heir  may  waive 
his  right,  or  his  right  may  not  be  affected,  in  which 
case  he  is  barred.  But  this  deed,  so  far  as  it  con- 
veyed the  inheritance,  was  challenged  and  reduc- 
ed before  the  question  of  election  was  raised.  Is 
the  right  of  heirs  at  law  to  give  way  to  presomed 
intention  ?  if  so,  where  is  the  ground  of  presump- 
tion? The  testator,  when  he  framed  or  approved  of 
the  instrument,  was  capable  of  understanding  the 
efiect  of  his  own  acts  ;  and  if  he  intended  to  make 
his  bequest  conditional,  be  would  have  inserted 
9Xk  express  condition.    Suppose  the  deed  to  have 
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been  so  reprobated  by  the  Appellants,  that  they       1819. 
can  take  nothing  under  it,  then  the  life  interest  in  ^      v-^— ^ 
the  residue  is  not  disposed  of.    It  cannot  fall  into      chope. 
the  residue  for  the  benefitof  the  Respondents.  They 
are  not  residuary  legatees,  but  legatees  in  remain- 
der of  a  residue.  The  executors  cannot  take  it,  they 
are  mere  trustees.    To  whom  then  can  it  go,  but 
to  the  Appellants  as  next  of  kin  ?  Tiie  deed  is  re- 
duced, and  cannot  be  read  against  them.     Hear  It  s  Atk.  714. 
r.  Greetibanky  Sheddon  v.  Goodrich.  ^  ^^-  ^^' 

For  the  Respondents — the  Solicitor-General  Sir 
R'  Giffordj  and  Mr.  C.  JFarren.  The  principle\)f 
law  which  forbids  a  person  to  take  a  benefit  from  one 
part  while  he  denies  effect  to  another  part  of  the 
same  deed,  is  founded  in  natural  equity,  and  con- 
firmed by  authority  and  practice.  Every  provi-  Ersk.  Inst 
sion  of  a  testamentary  settlement  operates  as  a  '  *  ^**' 
condition.  To  defeat  the  provision,  or  to  refuse  the 
performance  of  the^condition,  excludes  the  recu- 
sant from  the  benefit  of  the  will.  The  law  will  not 
admit  of  opposite  and  incompatible  pretensions. 
The  courts  both  of  England  and  Scotland  have 
adopted  the  maxim  of  the  Roman  law:  ^^  Ab- 
*'  surdum  videtur  licere  eidem  partim  comprobare 
^^  judicium  dejuncti^  partim  evertereV  Decisions 
grounded  upon  this  principle  have  frequently  oc- 
curred in  the  tribunals  of  Scotland :  Anderson  v. 
Bruce,  Morr.  Diet.  p.  607.  21  Dec.  1680— Ptf- 
terson  v.  Spreuily  Kame's  Remarkable  Decisions, 
vol.  ii.  p.  114 — Ciinnmghain  v.  Gainer j  Jan.  15, 
1758.  Morr.  Diet.  p.  617— G»A^o»  v.  jW Beany 
Id,  620 — Martin  r.  Martifi.    The  case  of  Lwdmi 
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18 19.       lately  decided  in  the  Court  of  Session,  illustrates 

''"-"■"^^'"■"^  and  enforces  the  doctrine.      The  decision  took 

cHOPE.      place  *  under    the    following    circumstances : — 

"  George  Loudon^  who  had  been  for  some  time  re- 

^^  sident,   and  died  in  Jamaica,  had  sent  home 

2,000/.  sterling,  of  which  1,000/.  was  lent  out 

upon  heritable  security.     He  executed  a  will 

in  the  English  form,  by  which,  ijiter  alia^  he 


*'  directed  his  executors,  so  soon  as  Robert  Lou- 
"  don,  his  nephew,  should  attain  the  age  of  21,  to 


"  invest  the  sum  of  5,000/.  sterling  in  security  upon 
"  property  in  Great  Britain,  for  his  use  during  the 
**  term  of  his  natural  life;  and  after  his  death,  to  the 
"  use  of  the  heirs  of  his  body;  and  he  directed  that 
"  the  sum  of  2,000/.  which  he  had  remitted  to 
**  Great  Britain,  as  above  mentioned,  might  be 
"  applied  in  part  paymentof  the  said  sum  of  5,000/. 
**  sterling.  He  further  directed  his  executors  to 
"  invest  the  sum  of  1,500/.  sterling  in  good  secu- 
rity, the  interest  or  profits  of  which  were  to  be 
paid  to  his  brother  William  Loudon,  during  his 
life-time,  and  after  his  deaths  the  principal  was 
**  given  to  his  children.  The  testator  also  appoint- 
"  ed  his  nephew  Robert  Loudon  his  residuary  lega- 
"  tee.  William  Loudon  was  the  testator's  heir-at- 
**  law.  For  several  years  he  continued  to  draw 
**  the  interest  of  the  1,500/.  given  to  him  in  life- 
"  rent,  but  having  obtained  information  of  the 
"  heritable  bond  for  1,000/.  he  contended  that  it 
•*  was  not  carried  by  his  brother's  testament,  but 

*  1811,  Jan.  29,  May  23,  Dec.  10.— The  case        not  re- 
ported. 
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^'  fell  to  him  as  his  heir-at-law.    This  claim  was       uig. 

"  met  on  the  part  of  Robert  Loudon  the  nephew,  '"""""v— ^ 

"  by  the  doctrine  of  approbate  and  reprobate ;      chop*. 

"  and  he  further  maintained,  that  William  Lou- 

"  don  had  homologated  the  settlement  by  taking 

"  benefit  under  it,  having  drawn  for  several  years 

"  theinterest  of  the  1,500/, — Lord  Newton,  Ordi- 

^^  nary,  found  thattheheir-at-law  had  not  done  any 

^'  thing  sufficient   to   infer  homologation,  unless 

^'  it  could   have   been   established   that  he   had 

"  full  knowledge  of  the  contents  of  the  settle- 

"  ment  at  the  time  when. the  alledged  acts  of  ho- 

"  mologation  were  done.  He  sustained,  however, 

''  the  plea  of  approbate  and  reprobate  to  its  full 

"  extent :  For  he  found  in  the  same  interlocutor, 

"  *  that  he  (William  Loudon),  is  not  entitled  both 

"  '  to  approbate  the  will  by  accepting  the  bequest 

"  *  of  the  interest  of  1,500/.  and  to  reprobate  it  by 

*  challenging  the  conveyance  of  the  above  1,000/. 

'  according  to  the  purpose  of  the  will ;  therefore 
"  ^  ordains  him  to  declare  his  option  within  ten 
"  *  days,  whether  he  will  take  the  interest  of  the 
"  '  1,500/.  provided  to  him  and  his  family  by  the 
"  *  will,  or  claim  the  1,000/.  lent  out  on  heritable 
"  '  security,  but  destined  by  the  testator  for  an- 
"  ^  swering  the  purposes  of  his  will.'  This  judg- 
ment was  confirmed  by  two  successive  interlo- 
cutors of  the  court.  The  Appellants  having 
challenged  and  reduced  the  death-bed  disposition, 
so  far  as  the  heritage  is  bequeathed  by  it,  those 
acts  amount  to  an  abandonment  of  the  life-inte- 
rest in  the  personalty  created  in  their  favour  by 
the  deed.    That  interest  consequently,  and  of  ne- 
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1819.       cessity,  falls  to  the  enjoyment  of  the  Respondents. 
If  it  can  be   supposed   that  these   acts  do  not 
CHOPS,      amount  to  an  election,  then  it  remains  to  be  de- 
termined by  the  Appellants,  whether  they  will  take 
the  life-interest  in  the  mixed  fund  given  by  the 
testamentary  instrument,  and  give  up  the  unen- 
tailed real  estate,  or  insist  upon  their  legal  right 
to  the  inheritance,   and    abandon   the  life-inte- 
rest in  the  personalty.      The   Appellants  must 
elect :  They  cannot  approbate  and  reprobate.  This 
is  not  a  case  like  those  cited  for  the  Respondents. 
The  bequests  are  contained  in  one,  not  in  two  in- 
struments.    The  law  is  different  where  the  instru- 
ments are  distinct;  and  this  is  a  question  of  posi- 
tive law,  not  of  expedience  or  morality.     It  is  ar- 
^Atk.714.     gued,  upon  the  authority  of  Hearle  v.  Grcenbank^ 
8  Ves.  497.     and  Sheddon  t.  Goodrich^  that  the  testamentary  in- 
strument as  to  land  not  having  been  legally  execut- 
ed, cannot  be  read  to  shew  any  intention  upon  the 
subject.    Those  cases  may  be  distinguished  from 
s  Vet.  Sen.    the  present      In  Boughton  v.  Boughton^  it  was 
P^^*-  decided  by  Lord  Hardwicke,  that  a  will  not  exe- 

«9  Car.  8.       cuted  according  to  the  statute^  though  void  as  to 

real  estate,  might  be  read  to  raise  a  case  of  elec- 
tion against  the  heir;  because  the  condition  was 
annexed  to  the  gift  of  the  personalty.  In  the 
case  of  copyhold,  where  no  surrender  has  been 
made,  although  it  cannot  pass  by  a  will,  and  no  con- 
dition is  expressed,  yet,where  the  testator  has  given 
a  legacy  to  the  heir,  and  the  copyhold  to  a  stran- 
ger, the  Court  compels  an  election :  Pettiward 
7  Vcf.  641.  V.  Prescott.  The  distinctions  made  in  these  con- 
flicting cases  are  not  satisfactory,  and  do  not  seeni 
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to  rest  upon  intelligible  principles.    The  question       is  19. 
was  much  discussed  in  the  case  of  Thelluson  v.  ^"^"v*-^ 
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Woodfordy  where  the  doctrine  of  election  pre-      chops. 
vailed. 

The  law  of  England  may  be  doubtful  on  the 
point,  but  the  law  of  Scotland,  is  clear  and  deci^^' 
sive.  The  case  of  Cummigham  v.  Gainer  is  an 
express  decision  upon  the  subject.  In  that  case 
the  testament  was  executed  ;upon  death-bed; 
yet  the  Court  suffered  it  to  be  read,  and  in  their 
judgment  proceeded  upon  the  principle  of  appro- 
bate and  reprobate.  There  was  no  appeal  against 
that  judgment  It  has  established  the  law  upon 
the  question.'  It  has  guided  the  courts  ever  since. 

In  the  case  of  Brodie  v.  Barty^  Sir  William  «  v.  and  B» 
Grant,  the  late  Master  of  the  Rolls,  express-  was  no  con- 
ing  his  doubts  of  the  soundness  of  the  distinc-  .^»t»^  «*- 

.  ^     ,  pressed. 

tion  between  express  and  implied  conditions, 
decided  that  a  will  duly  executed  in  the  Eng- 
lish form,  by  which  estates  in  Scotland  were 
devised  to  trustees,  together  with  estates  in  £ng- 
land  and  personal  property,  might  be  read  to 
raise  a  case  of  election  against  the  heir,  to  whom 
a  legacy  was  given  by  the  will.  In  Crawford  v. 
CouttSj  there  were  two  instruments,  the  latter 
executed  on  death-bed,  containing  a  revocation  of 
the  former.  No  benefit  was  given  to  the  heir  by 
the  invalid  instrument,  and  he  stood  upon  his  in- 
dependent right.  The  doctrine  of  approbate  and 
reprobate  did  not  come  in  question,  and  the  case 

*  13  Vc8.  211.  where  most  of  the  cases  pro  and  con^  to  be 
found  in  the  Books  of  llcpprt,  are  cited. 
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is  altogether  inapplicable.     In  IVilson  v.  Hender* 
9on,  the  will  contained  no  provision  as  to  lands, 
CHOPS.    '  and  the  death-bed  disposition  was  a  separate  in- 
strument. 

The  other  cases^  cited  for  the  Appellants  in  the 
court  below,  contain  no  principle  which  can  bear 
upon  the  present  question.  In  some  of  those  cases, 

Morr.  Diet,    sucli  as  Weir  V.  the  Laird  of  Zee,  and  Sir  P. 
p.  605, 619.    jj^^^  ^    ^    ^j,   jj^^^  it  ^as  decided    that    a 

party  might  produce  in  evidence  an  admission 
or  statement  of  fact  made  in  one  part  of  a  deed, 
without  being  bound  to  admit  the  truth  of  every 
other  part  of  the  same  deed.  In  other  cases  ad- 
Monr.  Diet,  duced,  of  a  different  class,  as  those  of  Gray  and 
p-  W9f  Somerville  v.  Abernethyy  and  Fee  v.  Traill^  where 

reservations  had  been  unwarrantably  made  in  con- 
veyances by  persons  bound  to  execute  them  sim- 
ply, it  was  found  that  parties  intitled  might  avail 
themselves  of  the  full  benefit  of  the  conveyances, 
refusing  to  acknowledge  or  effectuate  the  reserva- 
tions. How  do  these  decisions  affect  the  doctrine 
*  of  election  ? 

But  the  Appellants  if  they  cannot  avoid  elec- 
tion, resort  to  a  new  device;  they  would  take  the 
real  estate  as  heirs,  and  the  life  interest  in  the  resi- 
due of  the  personalty  as  next  of  kin.  They  argue 
that  if  they  cannot  have  that  interest  under  the 
will,  there  is  no  disposition  of  the  life  interest. 
They  cannot  claim  it  as  next  of  kin.  In  fact,  there 
is  no  intestacy.  By  a  clause  in  the  trust  disposi- 
tion of  1803,  all  the  subjects  thereby  disponed  are 
given,  in  default  of  appointment,  to  the  person  or 
persons  whom  the  disponer  should  appoint  to  be 
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bis  residuary  legatee  or  legatees.    If  he  has  not        1819. 
disposed  of  the  life-interest  in  the  personalty,  it  ^'■^'^v""— ^ 

KER   Vm    WAU* 

falls,  by  virtue  of  that  clause,  into  the  residue,  upon  cuopb. 
the  refusal  of  the  Appellants  to  perform  the  im- 
plied condition  of  the  will ;  as  it  would  in  case  of 
their  death,  and  the  Respondents  take  it  under 
appointment.  Lastly,  if  the  life-interest  does  not 
hSL  into  the  residue,  it  is  a  fund  out  of  which 
the  Respondents  must  be  compensated  for  the 
disappointment  occasioned  by  the  acts  of  the  Ap-  2  Ves.  &  Bet. 
peMants.     JVelby  v.  fFelby.*  ^'  ^' 

Mr.  JVetherell  in  reply.  In  this  case  the 
question  of  election  is  not  raised  against  the  heirs  ; 
because  the  death-bed  disposition  being  an  invalid 
iostrument  cannot  be  read  to  shew  any  intention 

*  The  report  of  the  judgment  pronounced  in  that  case,  by 

Sir  W.  Grant,  contains  the  following  passage: — ^*  That  an 

"  heir,  to  whom  an  estate  is  devised  in  fee,  may  be  put  to  an 

"  election,  although,  by  the  rule  of  law,  a  devise  in  fee  to  an 

"  heir  is  inoperative,   I  should  have  thought  perfectly  clear, 

**  independently  of  Lord  Cowper*s  decision  in  the  case  in 

^  Gilbert  ;t  for,  if  the  will  is  in  other  respects  so  framed  as  to 

'*  raise  a  case  of  election,  then,  not  only  is  the  estate  given  to 

^  the  heir  under  an  implied  condition,  that  he  shall  confirm 

*'  the  whole  of  the  will,  but  in  contemplation   of  equity  the 

"  testator  means,  in  case  the  condition  shall  not  be  complied 

''  with,  to  give  the  disappointed  devisees  out  of  the  estate,  over 

*'  which  he  had  a  power,  a  benefit  correspondent  to  that  of 

**  which  they  are  deprived  by  such  non-compliance.    So,  that  the 

"  devise  is  read,  as  if  it  were  to  the  heir  absolutely,  if  he  con- 

•*  firm  the  will ;  if  not,  then  in  trust  for  the  disappointed  devi- 

"  sees  as  to  so  much  of  the  estate  given  to  him,  as  shall  be  equal 

'^  in  value  to  the  estates  intended  for  them." 


t  Anon.  Gilb.  £q.  Rep.  15. 
VOL.  I.  C 
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1819.       as  to  the  land.    The  principle  of  the  decisions  is 
^■""'^^^■"^  Hearle  v.  Greenbanky  and  Sheddon  v.  Goodrich^  is 
CHOPE.       founded    in   univei*sal   law, — it  must  extend  to 
cases  in  Scotland. 

The  Judgment  of  the  Court  below  is  at  all 
events  defective  in  one  respect.  There  has  been 
no  decision  upon  the  question  reserved,  as  to  the 
life-interest  in  the  personalty.  The  Judges  of 
the  Court  of  Session  have  pronounced  that  the 
Appellants  are  not  to  have  it.  But  they  have  not 
said  who  is  to  have  that  interest  which  yet  remains 
to  be  disposed  of.  The  consideration  of  that  dif* 
ficulty  might  have  altered  or  affected  their  judg- 
ment. 

The  Lord  Chaf2cellor^-^2L{ier  stating  the  prin- 
cipal facts  of  the  case  as  the  foundation  of  the 
Judgment,  which  he  recommended  for  the  adop* 
tion  of  the  House,  proceeded  to  this  effect : 

In  this  Case,  according  to  the  pleadings  in  the 
Court  below,  the  Respondents,  Hamilton,  Scott, 
and  M^Dougall,  claim  an  immediate  interest  in  the 
proceeds  of  the  residuary  fund  of  the  personal 
estate.  The  Appellants  make  an  adverse  claim  ta 
the  same  subject,  either  under  the  deed  of  trust, 
or  as  next  of  kin,  for  default  of  disposition. 
From  the  language  of  the  interlocutor,  "  that  the 
*f  life  rc7its  do  not  belong  to  the  Appellants,  as  the 
**  Duke  had  made  the  trustees  his  executors,  and 
•*  had  appointed  the  whole  residue  of  his  fortune 
*'  to  be  paid  to  the  residuary  legatees^  it  does 
not  clearly  appear,  whether  the  Lord  Ordinary 
meant  to  negative  the  claim  of  the  Appellants  as 
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next  of  kin.     It  is  very  true,  that  the  Duke  had      1819. 
appointed  the  trustees  his  executors,  and  had  ap- 
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pointed  the  residue  of  his  fortune  to  be  paid  to      chom, 
the  residuary  legatees ;  but  that  was  not  to  take 
place  until  the  death  of  the  survivor  of  the  Ap- 
pellants.     The  conclusion,  ^*  that,  therefoi^Cj  the 
**  Ladies  Ker  can  have  no  legal  claim  to  the  life^ 
*^  rent  of  these  effects,  except  by  this  settlement 
^^  which  they  cannot  approbhte    and    reprobate^ 
*'  therefore  repels  this  claim  of  Ladies  Essex  and 
•*  Mary  Ker  to  the  life-rent  of  the  subjects  in 
"  tnedior  does  not  seem  to  be  a  complete  judicial 
decision,  nor  a  necessary  conclusion  from  the  pre- 
mises.*    Having  repelled  their  claims,  and  having  ' 
stated  that  the  trustees  were  executors,  the  Lord 
Ordinary  goes  on  to  make  a  reservation  upon  cer- 
tain questions  which  have  not  yet  received  the 
decision  of  the  Court  below.     The  question  was,    ^ 
Whether  the  residuary  legatees  were,  or  were  not, 
to  have  immediate  payment  of  the  residue  ?     If 
the  Appellants  could  not  claim  the  life  interest 

*  The  passage  of  the  interlocutor  to  which  these  observations 
apply  runs  thus : — **  Finds,  &c.  that  the  life-rent  of  the  subjects 
"  docs  not  belong  to  the  Ladies  Ker  as  the  Duke's  executors, 
**  he  having  appointed,  &c.  Therefore,  &c."  These  words, 
if  considered  without  reference  to  the  words  of  the  subsequent  in<* 
teriocutor,  might  be  considered  as  a  finding  that  the  Appellants 
were  not  entitled  as  next  of  kin.  For  •*  the  appellation  of  execu- 
"  tors  is  sometimes  applied  dcsignative  to  those  who  are  barely  en* 
**  titled  to  the  moveable  succession  of  the  deceased  ab  intesiato, 
^  and  have  a  right  to  claim  the  office  of  executors  if  they  think 
"  fit."  Erskine's  Inst.  B.  3.  Tit.  9.  J 1.  So  in  the  same  author, 
B.2,  Tit,  2.  §  3^ — "  Next  of  kin,  or  executors,"  are  coupled  as 
■jnonymous  denominations.  In  like  manner  the  subject  of 
nofeable  succcision  is  called  executry.    Id.  B.  3.  Tit.  9.  $  1. 

C3 
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18 19.  under  the  settlement,  it  must  follow  of  course 
^'~^>^^"^  either  that  they  had  a  right  to  claim  it  as  next  of 
CHOPE.  kin  J  or  if  they  were  not  at  liberty  to  bring  forward 
that  claim,  the  profits  of  the  residue  must  either 
belong  to  the  trustees  and  executors,  during  the 
lives  of  the  Appellants  and  the  survivor,  or  it 
must  accumulate  during  that  period,  and  be  paid 
over  to  the  parties  who,  at  the  death  of  the  sur- 
vivor, were  appointed  to  take  the  capital.  If  we 
are  to  understand  the  decision  of  the  Court  below 
according  to  the  last  of  these  suppositions,  as 
the  interest,  and  all  accumulation  of  interest, 
must  go  to  the  Respondents,  or  their  representa- 
•  tives,  there  would  be  no  reason  why  they  should 
not  take  the  interest  immediately,  as  well  as  the 
Ct^pital,  at  the  death  of  the  survivor  of  the  Appel- 
lants. There  is,  however,  no  express  declaration  to 
this  effect  in  this  Judgment  of  the  Lord  Ordinary ; 
unless,  (as  it  is  probable)  he  meant  to  decide,  that 
there  being  a  testamentary  disposition  under  which 
the  Appellants  could  not  claim  as  legatees,  they 
could  not  claim  in  any  other  right ;  and  then  re- 
serving the  question  how  this  interest  was  to  be 
disposed  of,  and  when  it  was  to  be  paid.  In 
the  second  interlocutor  of  the  Lord  Ordinary,  it 
is  said,  "  The  pursuers  only  claim  the  life-rent  in 
question  of  the  residue  of  the  Duke's  fortune, 
by  virtue  of  tlie  deed  of  1804;''  whereas,  the 
claim  made  in  the  pleadings  is  not  only  by  virtue 
of  the  deed  of  1804,  but  also  as  the  next  of  kin 
of  the  Duke.  The  interlocutor  in  this  respect, 
therefore,  is  not  quite  correct,  unless  it  can  be  said, 
that  as  the  life-interest  in  the  residue  Was  givea 
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to  them  by  the  Deed  of  1804,  and  all  other  per-       ifiig. 

SODS  were  excluded  by  the  effect  of  the  provisions  '"""""v— ^ 
of  that  deed,  the  result  of  that   exclusion,  and      chopb. 
the  intestacy  which  ensued  upon  their  incapacity 
to  take  as  legatees,  devolved  the  life-interest  upon 
them,  as  a  consequence  of  the  bequest  in  the 
deed,   and  the  circumstances  attending  it.      In 
such  a  sense  only  can  the  claim  of  the  Appel- 
lants be  said  to  be  made  by  virtue  of  the  deed  of 
1804  only.     In  the  petition  to  the  first  division  of 
the  Court  of  Session,  reclaiming  against  these  in- 
terlocutors of  the  Lord  Ordinary,  the  claim  as  next 
of  kin  is  distinctly  brought  forward  again.     The 
result  of  the  discussions  before  the  Lord  Ordinary, 
and  before  the  Court  of  Session,  seems  to  me  upon 
the  whole  to  be  a  decision,  that  the  Appellants 
had  no  title  to  the  life-interest  in  the  residue,  either 
under  the  deed  of  1804,  or  in  the  character   of 
next  of  kin  to  the  testator ;  but  I  do  not  perceive, 
that  the  Court  of  Session  has  disposed  of  the  re- 
servation which  is  contained  in  the  interlocutor  of 
the  17th  of  January,   1815,  which  appoints   the 
question    to  be  heard,  whether  the  residuary  le- 
gatees could  take  any  thing  till  after  the  death  of 
the  survivor  of  Ladies  Essex  and  Mary  Ker,  upon 
the  general  question  raised  in  the  pleadings. 

I  do  not  undertake  a  minute  discussion  of  the  ar- 
guments urged  in  this  case;  it  will  be  sufficient  to 
state  the  fundamental  principle  which  ought  to  guide 
our  decision.  The  deed  in  question,  upon  this  ap- 
peal, is  in  the  nature  of  a  testament.  It  is  equally 
settled  in  the  law  of  Scotland, as  of  England,  that  no 
person  can  accept  and  reject  the  same  instrument. 
If  a  testator  gives  his  estate  to  A.,  and  gives  A.'S  ^ 
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18 19.  estate  to  B. ;  Courts  of  Equity  hold  it  to  be 
^■^^^'^''^  against  conscience,  that  A.  should  take  the  estate 
cHop£.  bequeathed  to  him,  and  at  the  same  time  refuse  to 
effectuate  the  implied  condition  contained  in  the 
will  of  the  testator.  The  Court  will  not  permit 
him  to  take  that  which  cannot  be  his^  but  by 
virtue  of  the  disposition  of  the  will ;  and  at  the 
same  time  to  keep  what  by  the  same  will  is  given, 
or  intended  to  be  given,  to  another  person.  It  is 
contrary  to  the  established  principles  of  equity 
that  he  should  enjoy  the  benefit  while  he  rejects 
the  condition  of  the  gift.  I.  have  not  overlooked 
the  distinction  which  has  been  pressed  on  the  con- 
sideration of  the  House.  It  is  said,  if  a  will  be 
made  which  is  attested  by  three  witnesses,  and 
which,  therefore,  according  to  the  statute,  is  a 
good  will,  to  pass  land ;  and,  in  the  same  will,  a 
case  of  election  is  proposed,  there  the  will  being 
duly  executed  according  to  the  statute,  if  the 
devisee  will  take  the  land  of  the  devisor,  according 
to  the  disposition,  he  shall  not  refuse  to  comply 
with  the  imphed  condition  of  making  good  the 
will  in  certain  respects,  where  it  cannot  have 
effect  under  the  will,  without  his  assent  and  co* 
operation :  that  is  the  simplest  case  of  election. 
But  in  a  case  like  the  present,  where  the  will  has 
made  the  land  personal  estate ;  and,  in  one  part  of 
that  will,  the  land,  is  disposed  of,  and  in  another 
part,  the  personal  estate :  if  the  will  is  not  exe- 
cuted according  to  the  statute,  it  is  no  will  of  land : 
but,  as  a  bequest  of  personalty  does  not  require 
attestation,  the  will  is  good  to  that  extent.  What 
then  is  to  be  done  as  to  the  case  of  election  ?  It 
is  said^  that  because,  ^  a  will  of  land,  it  is  abso* 
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lately  void,  it  is  exactly  the  same  as  if  it  contained       1819. 
nothing  as  to  land ;  that  it  cannot  be  read  to  shew  ^■^>^^''"^ 
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an  intention ;  and,  therefore,  cannot  be  viewed  as      cuon. 
an  instrument  proposing  election.     The  distinc- 
tions upon  this  head  of  law  appear  to  be  rather 
uosubstantiah    It  has  been  held,  that  although  a 
uill  containing  dispositions  of  land  be  not  duly  ex- 
ecuted according  to  the  statute ;  yet,  if  in  the  same 
wiU,  personalty  is  given  upon  condition  that  the 
legatee  convey  the  land  ;  in  such  case,  in  as  much 
as  the  disposition  of  the  personalty  cannot  be  read, 
without  reading  at  the  same  time  the  condition 
upon  which  it  is  given,  the  gift  and  the  condition 
are  inseparable ;  and  the  case  of  election  is  raised^ 
because  the  testator  in  the  disposition,  not  of  land, 
but  of  personalty,  expresses  and  directs  what  is  to 
be  done.      These   are  undoubtedly  thin  distinc- 
tions;   and   a  judge   having  to  deal  with  them 
finds  a  difSculty  in  stating  to  his  own  mind,  satis- 
factory principles  on  which  they  may  be  grounded. 
This  was  the  opinion  of  a  Judge*  who  has  lately,  to 
the  regret  of  the  profession  and  the  public,  retired 
from  his  judicial  labours.      I  doubt  whether  the 
Court  in  which  he  so  long  administered  justice 
will  ever  see  a  judge  of  greater  ability  and  inte- 
grity.     The  opinion  to  which  I    allude  is  ex- 
pressed in  a  recent  case,  where  the  Judge,  having  Brodie  w. 
(iisburthened   his   mind  of  his  sentiments  as  an  ^^* 
individual,  observes  in  conclusion,  that  whatever 
might  have  been  the  foundation  of  the  distinction, 
he  found  it  established,  and  therefore,  in  his  judi- 
cial character,  he  could  not,  with  propriety,  travel 

•  Sir  W.  Grant,  late  Master  of  the  RoUi. 
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1819.  beyotid  this  question — Is  the  distinction  appli- 
'  cable  to  the  decision  of   the  case    before  the 

CHOPB.  Court  r  In  such  a  conclusion,  and  upon  similar 
grounds,  I  acquiesce :  for  long  professional  expe- 
rience has  convinced  me  that  it  is  more  beneficial 
to  the  community  to  adhere  to  imperfect  or  in- 
eligible rules  of  law,  which  have  been  long  es- 
tablished,  than  that  each  succeeding  Judge  should 
be  at  liberty,  upon  his  own  notions  of  expedi- 
ence, to  improve  and  unsettle  the  law.  The  dis- 
tinction which  I  am  now  considering  was  pro- 
mulgated by  Lord  Hardwicke,  a  Judge  profound 
in  legal  knowledge.  Since  his  time,  men  have 
enjoyed  their  property  upon  tliat  established 
doctrine,  and  the  traditional  experience  of  the 
Courts  does  not  furnish  a  wiser  maxim  than  that 
which  is  contained  in  the-  short  precept,  stare 
decisis.  I  therefore  shall  only  consider  the  question 
whether  the  doctrine  of  election  is  applicable  to  the 
case  before  the  House.  In  Brodie  v.  Barrify  the 
late  Master  of  the  Rolls  applied  the  doctrine  to 
the  case  of  property  in  Scotland,  as  Lord  Hard- 
wicke had  before  done  in  the  case  of  Gamer  v. 
Cmyngham.*  I  have  looked  at  the  decree  and 
the  proofs  as  recorded  in  that  case,  and  it  appears 
to  me  from  the  result,  that  Lord  Hardwicke  was 
of  opinion,  that  a  Scotch  instrument,  though  not 
good  to  make  an  effectual  title  to  Scotch  land, 
might  be  read  to  raise  a  question  of  election. 
There  is  a  ground  which  may  be  represented  as 
a  solid  ground  to  take  a  Scotch  case  out  of  the 

*  This  case  is  not  to  be  found  in  any  of  the  books  of  Engh'sh 
Reports.  A  note  of  it,  extracted  from  the  Register's  Book^ 
will  be  fouxld  at  the  end  of  this  case. 
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&tinction,  which  I  have  admitted   to   exist  in! 
Enriish  cases.     A   deed   made   upon   death-bed 
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is  not  absolutely  void  by  tlie  law  of  Scotland.  In  chopb. 
many  cases  it  will  regulate  the  title,  notwithstand- 
ing  the  objection  which  the  heir  may  raise  againsf 
it  Until  reduced  to  a  nullity,  it  is  only  voidabl^ 
and  may  be  read  for  the  purpose  of  ascertainiHg 
the  intention  of  the  testator.  I  do  not  think  16 
necessary  to  examine  and  discuss  all  the  casdli 
upon  this  subject.  It  may  be  sufficient  to  state  my 
opinion  that,  according  to  the  law  of  Scotland 
(perhaps  more  directly  than  in  our  law),  the  doc- 
trine of  election  was  properly  applied  to  this  case. 
According  to  this  decision,  if  the  Appellants  set 
np  their  title  as  next  of  kin,  an  election  would  be 
made,  but  it  would  be  made  in  a  manner  perfectly 
nugatory,  if  they  are  left  at  liberty  to  disappoint 
ik  intentions  of  the  testator,  as  to  the  real  estate; 
to  abandon  their  rights  under  the  deed,  and  to 
claim,  in  the  character  of  next  of  kin,  the  life- 
interest  in  the  personal  estate  which  is  not  dis- 
posed of  by  the  deed.  But  as  the  Appellants  jiave 
in  fact,  to  a  certain  extent,  annulled  the  deed  by 
judicial  process,  their  election  is  thereby  made 
to  take  nothing  under  that  repudiated  instrument. 
A  question  then  arises,  what  is  to  become  of  the 
life-interest,  which  the  Appellants  cannot  take, 
either  as  legatees,  or  as  next  of  kin  ?  In  our  courts 
we  have  engrafted  upon  this  primary  doctrine  of 
election,  the  equity  as  it  may  be  termed  of  cotw- 
pensatiori.  Suppose  a  testator  gives  his  estate  to  A. 
and  directs  that  the  estate  of  A.,  or  any  part  of  it, 
should  be  given  to  B.  If  the  devisee  will  not 
comply  with  the  provision  of  the  will,  the  Courts 
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1819.       of  Equity  hold  that  another  condition  is  to  be 
imph'ed,  as  arising  out  of  the  will,  and  the  conduct 


coopB.      of  the  devisee  ;  that  inasmuch  as  the  testator  meant 
that  his  heir-at-law  should  not  take  his  estate 
which  he  gives  A.^  in  consideration  of  his  giving 
his  estate  to  B. ;   if  A.  refuses  to  comply  with 
the  will,  B.  shall  be  compensated  by  taking  the 
property,  or  the  vahie  of  the  property,  which  the 
testator  meant  for  him,  out  of  the  estate  devised^ 
though  he  cannot  have  it  out  of  the  estate  intended 
for  him.    Under  these  circumstances  it  does  not 
appear  to  me  that  there  is  any  ground  for  advising 
your  Lordships,  either  to  affect  this  interlocutor,  as 
far  as  regards  the  question  of  approbation  and  re- 
probation of  the  deed,  or  as  far  as  in  construction 
it  negatives  the  title  of  the  Appellants  as  next  of 
kin.     It  may  be  necessary  to  correct  the  language 
contained  in  this  interlocutor,  so  as  to  show  un- 
See  the  mi-     equivocally  what  points  are   determined.     The 
j""^entauhc  ^^'^cr  point  the  Court  has  not  yet   determined, 
endof  the  note  namely,  whether  the  Respondents,  are,  or  are  not, 
the  case.         entitled    to   take   their  compensation,  until  the 

death  of  the  survivor  of  the  Appellants;  the  Court 
below  having  given  no  opinion,  it  is  impossible 
that  wc  should  give  any  opinion  upon  that  point 
It  is  for  their  determination  in  the  first  instance. 
The  cause  must,  in  point  of  form,  be  remitted, 
with  a  view  to  have  that  question  decided.  It 
appears  to  me  very  easy  of  solution.  There  arc 
certain  persons  who,  according  to  the  expression 
and  principles  of  our  law,  have  a  vested  remainder 
in  the  capital.  They  have  also,  by  way  of  compen- 
sation, a  title  to  the  life-interest,  preceding  that 
remainder  in  the  fund.     Having,  therefore,  the 
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wiiole  interest^  I  do  not  understand  upon  what       1819. 
ground  it  can  be  argued,  that  there  ought  to  be  ^^""^"^"^"^ , 
an  accumulation  of  the  profits,  until  the  decease  "chop*, 
of  the  survivor  of  the  Appellants.    If  the  Appel- 
lants have  no  right,  and  the  Respondents  have  all 
the  rights  in  the  subject  of  litigation,  why  is  it  not 
to  be  applied  immediately  by  way  of  compensa- 
tion, upon  the  ground,  that,  the  condition  of  the 

gift  bdng  rejected,  the  life  estate  did  not  form  a 

part  oi  the  disposition  ? 


The  Case  cited  in  the  foregoing  arguments  and  judgment 
under  the  name  of  Gainer  v.  Cuntnoham,  appears 
in  the  Register's  Book,  under  the  following  date  and 
title. 

Tuesday,  the  3l9t  day  of  July,  1750,  between  Mary 
Conyngham,  widow  of  Robert  Cunyngham,  Esq.  deceased^ 
md  Susannah  Cunyngham,  an  infant  by  the  said  Mary^ 
bcr  mother  and  next  friend — PlaintiflFs.  Daniel  Cunyng- 
ham, Esq.,  William  Coleman  the  elder,  Esq.,  William 
M*DowalI,  and  Drcwry  Ottley  the  elder,  Esqrs.,  and  Eliza- 
beth Cunyngham— Defendants. 

The  Cause  was  originally  heard  on  the  13th  of  April,  1749« 
The  pleadings  are  shortly  abridged  from  the  abstract  in  th^ 
Register's  Book.  The  bill  states :  That  Robert  Cunyngham, 
the  PlaintiflTMary's  late  husband,  being  resident  at  Edinburgh, 
in  Scodand,  did,  by  a  deed  of  disposition  or  gift  of  his  own 
handwriting,  dated  the  17th  day  of  July,  1741,  in  consi- 
deration of  the  friendship  he  had  for  the  Plaintiff  Mary,  assign 
and  make  over  unto  her,  by  the  name  of  Mary  Gainer,  all  his 
lands  of  Craig,  in  Scotland,  and  his  whole  moveable  estate 
therdn  particularly  described,  upon  condition  that  the  ssud 
Mary  should  be  a  tender  nurse  to  him  during  his  life,  and 
take  care  of  his  family  affairs  5  and  also  that  she  should  not 
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at  any  time  then  after  cohabit  with  Captain  James  Dal- 
rymple,  or  be  in  his  company,  unless  by  accident ;  with 
a  power  for  the  said  testator  to  revoke  the  said  deed :  and 
under  these  provisions  the  said  Mary  was  to  enjoy  the  said 
premises  after  the  said  testator's  deaths  for  her  own  life,  and 
afterwards  he  gave  the  said  premises  unto  the  PlaintiflF  Su- 
sannah, by  the  name  of  Susannah  Cunyngham,  his  god- 
daughter, an  infant,  under  the  care  of  the  Plaintiff  Mary, 
and  the  heirs  of  her  body  for  ever ;  remainder  to  his  sons 
Daniel  and  Charles  Cunyngham,  Esqrs.  and  their  heirs  for 
ever,  and  in  the  disposition  and  assignment,  he  obliges  him- 
self, his  heirs,  and  successors,  who  should  inherit  his  estate  at 
Cayon,  in  the  island  of  Saint  Christopher's,  to  clear  the 
lands  above  mentioned  of  all  debts,  and  to  warrant  and  de- 
fend his  said  assignation,  to  be  good,  valid,  and  suflficient 
to  the  Plaintiff  Marj',  during  her  natural  life,  and  after  her 
decease  to  the  Plaintiff  Susannah,  and  the  heirs  of  her  body 
for  ever,  and  thereby  directed  the  said  deed  to  be  registered 
in  the  Books  of  Session,  and  appointed  a  proctor  for  that  pur- 
pose. That  the  said  deed  was  in  every  particular  duly  executed 
and  completed  according  to  the  law  of  Scotland,  and  the  said 
Robert  Cunyngham  did  on  the  27th  day  of  October,  1748, 
duly  make  and  publish  his  last  will  and  testament,  written  in 
his  own  hand;  and  thereby  directed,  that  his  lands  and  houses 
in  Basseterre  Town  should  be  affixed  to  his  plantation  at 
Cayon,  in  the  said  island,  and  never  to  be  separated  there- 
from, and  he  gave  his  said  plantation  and  lands  in  Basseterre 
Town,  and  all  the  stock  thereon,  let  to  his  son  Daniel 
Cunyngham,  the  Defendant,  at  2500/.  a  year,  unto  Wil- 
liam M'Dowall,  of  Castle  Semple,  in  the  Shire  of  Renfrew, 
Esq.,  Drevvry  Ottley,  of  Saint  Christopher's,  Esq.,  and  the 
Defendant  Coleman,  and  their  heirs,  upon  trust  for  the 
payment  of  his  funeral  expenses,  debts^  and  legaciesy  there- 
in particularly  mentioned.  And  upon  further  trust  for  the 
said  Defendant,  Daniel  Cunyngham,  for  life,  with  power 
for  him  to  charge  by  his  will  the  said  premises  with  the 
double  of  such  sums  as  he  had  or  should  receive  as  his 
wife's  fortune,  remainder  after  his  said  son  Daniel's  dcatii 
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to  his  heirs  male  or  female  of  his  body,  with  divers  limita- 
tions over  upon  conditions   therein  specified.     And  then 
amongst  many  legacies  particularly  set  forth  in  the  will, 
giren  to  his  children,  grandchildren,  and  relations,  the  said 
testator  gave  to  the  Fl^untifT  Mary,  by  the  description  of  his 
dear  ^-ife,  Mary  Gainer,  which  he  had  theretofore  concealed^ 
all  his  lands,  plate,  household  furniture,  linen,  and  whatsO" 
ever  he  then  had,  or  should  have  in  Scotland,  at  his  deaths 
for  her  life,  for  her  maintenance ;  and  for  the  maintenance 
and  education  of  his  daughter  Susannah  Cunyngham,  and 
the  heirs  of  her  body;  remainder  to  his  said  son  Daniel 
Cunyngham,  and  his  heirs  for  ever :  and  further  bequeathed 
to  his  said  wife  200/.  a  year  for  her  life,  to  be  paid  quarterly, 
and  all   such  money  as  Major  James  Dalrymple  owed  the 
said  Testator,  and  thereby  declared  that  the  said  provision 
was  to  be  in  full  of  her  dower.      And  further  directed,  that 
all  the  produce  of  his  plantation  at  Cayon,  the  necessary 
charges  excepted,  should  be  from  time  to  time  shipped  on 
such  ships  as  the  Defendant  William  Coleman,  his  heirs  and 
2sngns,  should  direct ;  and  consigned   unto  him  and  them, 
imlil  the  said  Testator's  funeral  charges,  debts,  and  legacies 
sboald  be  paid  ;    and  gave  hini  and  them  power  out  of  the 
md  produce,  as  the  same  should  be  remitted  to  him  and 
them,  io  pay  the  said  debts  and  legacies  in  Great  Britain^ 
with  interest,  agreeable  to  his  said  will,  without  any  order 
from  his  said  executor,  or  any  other  person  or  persons  wha 
should  then  after  come  to  inherit  the  said  plantation ;  and 
the  better  to  secure  such  consignments  to  the  said  Coleman, 
his  heirs  and  assigns,  until  such  debts  and  legacies  were 
paid,  the   said  Testator  directed,  that  his  said  son,  Daniel 
Cunyngham,    and  all  others  who  should  inherit  the  said 
plantation,  should  every  year  send  an  account   to  the  said 
Testator's  trustees,  of  the  whole  produce  thereof,  and  how 
applied,   and   if  his  son,  or  others,    should  misapply  the 
same,  and  not  consign  it  to  the  said  Coleman,  his  heirs  and 
assigns,  then  it  should  be  in  their  or  one  of  their  power^with  the 
consent  of  one  or  more  of  the  saidTest^tor'sTrustees,  to  put  an 
overseer  upon  the  said  plantation,  to  manage  the  samcy  and 
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to  send  tbe  produce  thereof  to  the  said  Coleman,  bis  heirtf 
and  assigns,  and  declared  his  said  son,  Daniel,  executor  of 
his  said  will.    That  the  said  Testator  in  his  life-time  owed 
several   sums  of  money  to  divers   persons,  particularly  to 
Elizabeth  Kennedy,  1400/.  carrying  interest  at  five  pounds 
f       per  cent.,  which  was  secured  as  a  mortgage  upon  his  said 
lands  at  Craig,   in  Scotland,  and  to  the  said  trustee,  Wil- 
liam M^Dowall,  /.   and  to  the  said  trustee,  William 
Coleman,            /.   And  the  Plaintiff  hoped  she  should  bare 
had  quiet  possession  of  the  said  lands  and  effects  in  Scotland 
conveyed  to  her  by  the  said  disposition,  and  that  the  said 
trustees  would  have  cleared  the  same  of  all  debts  affecting 
the  same  out  of  the  said  Testator's  estate  at  Saint  Christo- 
pher's, and  would  have  paid  the  aimuity  of  QOOL  during 
the  Plaintiff's  life,  according  to  the  directions  in  tbe  said 
will.      But  Elizabeth  Cunyngham,  at  the  instigation  of  the 
Defendants,  or  some  of  them,  immediately  upon  tbe  death 
of  the  said  Testator,  entered  into,  and  seized  upon  all  the 
s^d  lands  and    personal  estate  in  Scotland,   and  put  the 
Plaintiff  to  great  expense  in  commencing  and  prosecuting 
sevei*al  suits  in  that  kingdom,  which  were  determined  in  the 
Plaintiff's   favour,  and  her  right  to  the  possession  of.  the 
said  lands  and  personal  estate  established ;  from  which  deter- 
mination of  the  Lords  of  Council  and  Session,  in  order  further 
to  distress  the  Plaintiff,  the  said  Elizabeth  Cunyngham  ap- 
pealed to  tbe  Lords  Spiritual  and  Temporal  in  Parliament. 
But  the  said  Elizabeth  Cunyngham,  the  day  before  the  said 
appeal  was  to  have  come  on,  withdrew  her  petition  of  appeal, 
by  which  means  the  Plaintiff  was  put  to  a  very  great  ex- 
pense in  preparing  for  her  defence.     That  the  said  Daniel 
Cunyngham,  as   executor  to  the  said  will,  had   been  cited 
into  the  Prerogative  Court  of  Canterbury,  to  accept  or  re- 
fuse the  probate  of  the  said  will ;  but  in  order  to  give  the 
Plaintiffs  all  the  vexation,   and  put  them  to  all  the  expense 
he  was  able,  had  not  to  that  timedcclaredwbcther  he  would 
accept   or  renounce  tbe  same.      And  the  Plaintiff  Mary 
had  frequently  applied  to  the  said  trustees  and  executors,  to 
pay  to  her  tbe  annuity  of  200/.,  as  the  same  became  due. 
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iccording  to  the  direction  of  the  said  will^  from  the  renU 
aod  profits  of  the  said  estates  in  Saint  Christopher's,  re- 
mitted to  them ;  and  fcoia  that  fund  to  pay  off  and  dis- 
chaige  the  funeral  expenses  and  incumbrances  on  the  said 
Scotch  estate ;  which  they  refused  to  do :  and  did  spirit  up 
and  procure  the  said  Kennedy,  and  several  other  creditors 
of  the  said  Testator,  to  commence  suits  in  Scotland  agsdnst 
the  Plaintiff,  on  purpose  to  load  the  said  Scotch  estate. 
And  the  said  trustees  M^Dowall  and  Coleman,  had  com- 
menced smts  in  Scotland  for  very  large  debts^  which  they 
pretended  to  be  due  to  them  from  the  said  Testator,  in  order 
to  ioad  the  said  Scotch  estate,  so  given  to  the  Plaintiffs; 
notwithstanding  the  whole  plantation  estate,  amounting  to 
95002.  a  year  sterling,  is  paid  into  their  hands ;  and  although 
they  were  directed  by  the  said  will  to  disencumber  the  said 
Scotch  estate,*  by  the  produce  of  the  Saint  Christopher's 
estate.    That  the  said  trustees  and  executors  had  procured  • 
and  spirited  up  one  John  Gibbs,  who  performed  the  Tes* 
tator's  funeral,  to  bring  actions  in  Scotland,  for  the  expenses 
of  such  funeral  3  and  by  keeping  her  from  the  possession  of 
the  Scotch  estate  and  moveables ;    and   by  procuring  and 
stirring  up  suits  against  that  estate  and  moveables ;  and  by 
neglecting  to  pay  her  any  part  of  the  said  annuities,  had 
brought  her  and  her  infant  daughter,  the  Plaintiff  Susannah^ 
into  the  utmost  distress ;  and  when  the  Plaintiff  was  by  the 
means  aforesaid,  destitute  of  all  money  and  assistance,  the 
said  Daniel  Cunyngham  had  the  conscience  to  apply  to  the 
Plaintiff,  by  his  agent,  and  proposed  that  if  she  would  quit 
all  her  right  and  title  for  herself  and  child  to  the  said  lands 
and  moveables  in  Scotland,  which  the  Plaintiff  charged  were 
well  worth  10,000Z.,  and  to  the  annuity  of  200/.  he  would 
In  lieu  thereof  secure  to  her  for  her  life  lOOl.  a  year,  and 
600/.  in  money ;  otherwise  he  would  take  care  (be  the  ex- 
pense ever  so  great  to  him)  that  Plaintiff   should  never 

*  This  does  not  appear  as  a  specific  direction  in  the  will. 
The  words  are  general  **  to  pay  debts  in  Great  Britain."  Set 
page  29. 
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Un  years'  purchase,  amount  to  the  sum  of  3000/.  And 
the  said  Testator  being  indebted  at  his  death  in  arrear,  the 
sum  of  lO^OOO/.,  legacies,  annuities,  and  debts,  amounting 
together  to  near  the  sum  of  20,000/.  will,  if  the  said  pre- 
tended will  be  established,  more  than  exhaust  all  the  funds 
and  estates,  real  or  personal,  which  he  left  at  his  decease ; 
80  that  the  Defendant,  the  executor  therein  named,  and  the 
only  surviving  son  of  his  said  father,  and  who  never  dis« 
obliged  him,  and  had  then  a  wife  and  three  children,  to  all 
of  whom  his  said  father  in  his  life-time  expressed  the 
greatest  affection,  and  who  (on  the  face  of  the  said  will  was 
intended  to  take  a  very  beneficial  interest  under  the  same) 
would  be  entirely  deprived  of  any  provision  from  his  said 
father,  though  the  greatest  part  of  the  said  estate  in  the 
West  Indies  came  to  him  in  right  of  his  wife,  the  Defend- 
ant's late  mother.  And  the  said  Defendant  insisted,  that, 
by  the  laws  of  Scotland,  no  lands  or  real  estate  whatsoever, 
are  deviseable  by  will,  but  must  be  conveyed  in  the  life* 
time  of  the  party  conveying  by  deed  of  gift.  And  therefore, 
in  case  the  said  pretended  will  had  been  duly  executed  by 
his  said  father,  and  he  had  the  fiill  enjoyment  of  his  senses 
at  the  time  of  the  execution  thereof,  yet  the  bequest  therein 
to  the  Plaintiff,  of  all  his  lauds  and  other  things  he  bad  in 
Scotland  at  his  decease,  was  a  void  devise ;  and  he  sub- 
mitted that  the  Court  should  leave  the  Plaintiff  to  resort  to 
such  remedy  in  relation  to  the  said  estate  in  Scotland,  as 
well  under  the  said  Deed  of  gift,  as  under  the  said  will  to 
which  they  should  be  entitled  by  the  laws  of  Scotland,  and 
which  they  should  be  able  to  obtain  in  that  kingdom,  with- 
out the  interruption  of  this  Court,  That  the  Plaintiffs 
brought  two  several  actions  in  the  Courts  of  Scotland,  one 
for  the  recovery  of  the  goods,  and  the  other  for  the  recovery 
of  the  possession  of  the  house  and  premises  in  Scotland. 
That  the  Lords  of  Session  in  the  first  of  the  said  actions 
refused  the  Plaintiff  access  to  the  said  moveable  estate,  till 
such  time  as  the  Defendant  should  return  to  Great  Britain; 
dnd  in  the  mean  time  ordered  the  same  to  be  sold,  and  the 
mone/  arising  thereby,  to  be  paid  into  the  hands  of  the 
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SkriflT  for  such  person  as  should  appear  to  have  the  best 
light  thereto ;  but  in  the  other  of  the  said  actions  pro- 
oouDced  sentence  in  favour  of  the  Plaintiffs^  from  which 
list-mentioned  sentence^  the  Defendant,  Elizabeth  Cunyng- 
ham,  in  his  absence,  appealed  to  the  Lords  Spiritual  and 
Temponl  in  Parliament.    And  the  said  Defendant  saith,  he 
hiring  arrived  in  this  kingdom  from  the  West  Indies  before 
the  said  appeal  came  on,    the  said  Defendant  Elizabeth 
Cunyn^iam  had  no  fiirther.  concern  therein ;  and  the  De- 
fcoduit  h»ni^  discovered  that  his  father  was  greatly  in- 
debted Mt  iuB  death,  and  that  severaf  of  his  creditors  had 
brovgfat  actioDS  in  Scotland,  for  the  recovery  of  their  de- 
mands out  of  the  said  estate ;  and  that  such  demands  would 
exhinst  his  estate  and  effects,  the  Defendant  suffered  the  said 
appeal  to  drop.   He  admitted  that  he  had  been  cited  into  the 
PkerogaUve  Court,  to  acceptor  refuse  the  probate  of  the  will ; 
but  being  advised  the  same  was  not  valid,  on  account  of 
the  incapadty  of  his  father  at  the  time  when  he  made  his 
win,  he  bad  declined  to  prove  the  same.    That  the  Plaintiff 
Mary  had  applied  to  the  Defendants  M'Dowall  and  Coleman, 
to  pay  her  said  Anniiity  of  200/.,  given  to  her  by  the  said 
willj  from  the  produce  of  the  said  estate  in  Saint  Christo- 
pher's, and  from  that  fund  to  pay  off  and  discharge  the 
fiioeral  expenses  and  incumbrances  on  the  Scotch  estate, 
which  they  had  refused  to  do  on  account  of  the  invalidity  of 
the  said  will.    But  he  denied  that  he  had  spirited  up  or 
pnxxiied  the  said  Elizabeth  Kennedy  to  commence  any  suit 
aigainst  the  Plaintiff,  on  purpose  to  load  the  said  Scotch  es- 
tate. He  further  answered,  that  he  had  ever  since  his  father's 
dlath  in  his  own  right,  and  not  as  executor  under  the  said 
win,  been  in  possession  of  sdl  his  said  father's  plantation 
and  effects  in  the  West  Indies )  and  that  the  consignments 
cif  the  produce  thereof,  had  since  his  death,  from  time  to 
time  been  made  to  the  Defendant  Coleman,  and  that  he 
had  usually  employed  him  aa  his  factor,  to  dispose  of  such 
coosignments  for  his  use.      And  he  insisted,  that  for  the 
leasoos  in  his  answer  assigned,  the  Plaintiffs  were  not  eu^^ 
tided  to  have  any  account  from  him,  or  any  other  of  the  De- 
fiendants^of  the  PlantatioDS  of  his  said  £ither:  but  in  case 
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the  Court  should  be  of  opinion  that  the  Plaintiffs  were  en- 
titled to  such  account,  he  submitted  to  be  examined  upon 
interrogatories  touching   the  same.      The  said  Defendant 
William  Coleman  the  elder,  by  his  answer  stated,  that  the 
produce  of  the  said  estates  in  the  West  Indies,  described  in  the 
will  as  let -to  the  Defendant  Daniel  Cunyngham  for  the  sum 
•        of  2500/.,  was  for  several  year^  before  the  Testator's  deatli, 
consigned  to  the  Defendant,  to  be  disposed  of  here  according 
to  the  general  usage  between  planter  and  merchant.    That 
for  many  years  before,  and  to  the  time  of  the  said  Testator's 
death,  there  was  a  great  intercourse  of  dealing  between  him 
and  the  Defendant  on  the  account  of  the  produce  of  his 
estate  in  the  West  Indies  ;   and  during  that  time,  the  De- 
fendant disbursed  several  considerable  sums  of  money  for 
the  said  Testator.    That  by  an  account  stated  between  the 
said  Robert  Cunyngham  and  the  Defendant,  on  the  18th  of 
August,  1731,  and  signed  by  them,  there  was  owing  from 
the  said  Robert  Cunyngham  to  the  Defendant,  the  sum  of 
4030/. ;  for  securing  which,  together  with  such  further  sum 
as  the  Defendant  should  advance  to  or  for  the  said  Testator, 
a  mortgage  in  fee  of  the  plantation  at  Cayon  was  executed  to 
the  Defendant,  and  also  a  bond  to  the  same  effect.    That 
the  debt  so  due  to  the  Defendant  w^ncreased  by  subsequent 
advances,  and  being  very  large,  he  had  given  directions  to 
have  the  proper  action  brought  in  Scotland  for  the  recovery 
of  the  same  out  of  the  said  estate  there :  and  he  believed 
that  such  action  had  been  accordingly  br\)ught,  not  to  load 
the  said  Scotch  estate,  which  he  denied,  but  that  all  proper 
measures  for  securing  so  very  large  a  debt  might  not  be 
neglected  ;  and  the  rather  for  that,  by  reason  of  the  open 
and  declared  war  with  France  and  Spain,  the  Defendant's 
security  on  the  said  estates-in  Saint  Christopher's,  was  be- 
come of  less  value  than  when  originally  made.      That  the 
produce  of  the  said  estates  in  Saint  Christopher's  had  been 
consigned  to  the  Defendant  Cunyngham,  in  his  own  right 
as  heir-at-law ;  and  no  part  of  the  produce  had  come  to  his 
hands  as  trustee  under  the  will.  He  desired  to  be  at  liberty 
to  suspend  his  electipn,  whether  he  would  accept  or  refuse 
the  trust  tUl  the  will  should  be  established ;  and  insbted  that 
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ht  was  not  compellable  to  set  forth  any  account  of  the  said 
plantation,  or  of  the  rents  and  protits  thereof  received  by 
him,  or  how  the  same  had  been  disposed  of.  But  if  the 
Coart  should  be  of  opinion,  that  he  ought  to  set  forth  such 
account,  he  submitted  to  be  examined  upon  interrogatories 
m  relation  thereto. 

Whereupon,  and  upon  debate  of  the  matter,  and  hearing 
the  will  of  the  said  Testator,  Robert  Cunynghatn,  dated  the 
97th  of  October,  1743,  the  prayer  of  the  Plaintiffs'  bill; 
the  answer  of  the  said  Defendant,  William  Coleman  the 
elder;  the  answer  of  the  said  Defendant,  Daniel  Cunyngham ; 
a  letter  from  the  said  Defendant,  William  Coleman  the 
dder,  to  the  said  Testator,  Robeh  Cunyngham,  dated  the 
5th  of  November,  1 743  ;  a  letter  from  the  said  Testator, 
Kobert  Cunyngham,  to  the  said  Defendant,  William  Cole- 
man the  elder,  and  Company,  dated  the  20th  of  October, 
1743 ;  a  letter  from  the  said  Defendant,  Daniel  Cunyng- 
ham, to  Robert  Wallis,  dated  the  7ih  of  February,  1744; 
another  letter  firom  the  said  Defendant,  Daniel  Cunyngham, 
to  the  said  Robert  Wallis,  d&led  the  6th  of  May,  1745,  the 
decree  dated  the  13th  of  April,  1749,  and  the  proofs  taken 
m  the  cause,  read. 

His  Lordship  ordered,  that  the  said  decree  be  varied,  and 
be  as  follows: — Declare  that  the  said  Testator  Robert 
Cunyngham's  will  ought  to  be  established,  and  the  Trusts 
thereof  performed ;  (and  the  court  ordered  and  decreed  the 
same  accordingly ;)  and  that  it  be  referred  to  the  said  Master 
to  take  an  account  of  what  is  due  to  the  Plaintiff,  Mary 
Cunyngham,  for  the  arrears  of  the  annuity  of  eoo/.  a  year, 
given  her  by  the  said  Testator's  will ;  and  the  said  Master 
b  also  to  take  an  account  of  the  said  Testator*s  debts  and  in- 
cumbrances, affecting  his  moveables  and  real  estate  in  Scot- 
land, and  of  all  other  his  debts,  funeral  expences,  and  legacies, 
and  compute  interest,  on  such  of  them  as  carry  interest ; 
and  the  said  Plaintiff,  Mary,  is  to  stand  in  the  place  of  such 
.creditors,  who  have  received,  or  shall  hereafter  receive,  satis- 
faction for  their  debts,  out  of  the  said  moveables,  and  real 
estate  in  Scotland,  for  such  sums  of  money  as  the  said  ere* 
£sori  hav^receiTed^  or  shall  receive  therefrom.    And  it  U 


38  CASES  IN  THE  HOUSE  OF  LORDS 

further  ordered,  that  the  said  Defendants^  Daniel  Cunyng- 
ham,  and  William  Coleman  the  elder^  do  come  to  an  account 
before  the  said  Master^  for  the  rents,  profits,  and  produce  of 
the  said  Testator's  plantation  in  St.  Christopher's,  called 
Cayon  Plantation  5  and  of  the  lands,  and  houses,  in  Basse- 
terre Town,  afExed,  or  annexed  thereto  by  the  will,  with  the 
appurtenances  received  by  the  said  Defendants,  Cunyngham 
and  Coleman,  or  either  of  them,  or  by  any  other  person  or 
persons,  by  their,or  either  of  their  order,  or  for  their,  or  either  of 
their  use.  In  the  taking  of  which  account,  all  parties  are  to 
have  all  just  allowances ;  and  the  said  Master  is  to  make  an 
allowance  of  interest,  accrued  on  the  said  m  ortgage  made  by  the 
said  Testator  in  his  life-time,  of  the  said  Cayon  Plantation, 
to  the  said  Defendant  Coleman,  and  out  of  what  shall  be 
coming  on  such  account,  of  the  rents,  profits,  and  produce, 
of  the  said  Testator's  said  plantation,  called  Cayon  Planta- 
tion, and  lands,  and  houses,  in  Basseterre  Town,  affixed,  or 
annexed  thereto  as  aforesaid,  with  the  appcf^enances,  the 
several  debts  and  incumbrances  of  the  said  testator,  afiecting 
his  moveables  and  real  estate  in  Scotland,  are  to  be  psud  and 
satisfied.  And  it  is  further  ordered,  that  the  said  Plaintiff, 
Mary  Cunyngham,  be  paid  thereout  such  of  the  said  debts 
and  incumbrances,  as  have  been  or  shall  be  paid  out  of  the 
said  testator's  said  moveables  and  real  estate  in  Scotland ; 
and  also  such  costs  and  damages  as  the  said  Plaintiff,  Mary 
Cunyngham,  has  been  put  unto  or  sustained  by  reason  of  any 
action  or  suits  brought  by  the  said  creditor's  relating  there- 
to, to  be  settled  by  the  said  Master,  and  also  what  shall  be 
found  due  to  her  for  the  arrears  of  her  said  annuity  of  200L 
a  year.  And  it  is  further  ordered,  that  the  said  Defirndants 
do  pay  and  apply  what  shall  be  found  due  from  them  respec- 
tively on  the  said  account  accordingly ;  and  also  out  of  the 
rents  and  profits  and  produce  of  the  said  plantation,  called 
Cayon  Plantation,  and  the  said  lands  and  houses  in  Basse- 
terre Town  to  be  received,  the  said  Plaintiff,  Mary  Cunyng- 
ham, is  to  be  paid  her  said  annuity  of  300/.  a  year,  as  the 
same  shall  become  due  according  to  the  directions  of  the 
said  Testator*s  will ;  and  after  satisfaction  of  the  said  testa- 
tor's  debts,  &c.  it  is  ordered  that  the  said  Defendant  Coic- 
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nttn  do  make  his  election  before  the  said  Master,  whether 
he  will  continue  to  act  in  the  trust  under  the  will,  and 
postpone  the  payment  of  his  own  incumbrance  on  the 
estate  bcfbre-menUoned  pursuant  to  the  said  testator's 
will :  and  if  he  shall  elect  so  to  do,  it  is  further  ordered, 
that  the  said  Defendant,  Daniel  Cunyngham,  do  from  time  to 
time  consign  and  send  over  the  profits  and  produce  of,  fcc.  to 
the  8^  Defendant  Coleman,  to  be  applied  by  him  according 
to  the  said  testator's  will,  and  this  decree.  But  if  the  said 
Defendant  Coleman  shall  elect,  not  to  continue  to  act  in  the 
said  tfus^  and  to  postpone  the  satisfaction  of  his  said  incum- 
hrMneei  on  the  said  estate,  pursuant  to  the  said  will,  it  is 
hrtber  ordered,  that  in  that  case,  it  be  referred  to  the  said 
Master,  to  appoint  a  propeir  person  in  London,  to  whom  the 
said  Defendant,  Daniel  Cunyngham,  shall  consign  and  send 
over  the  profits  and  produce  of  the  plantation,  lands,  and 
houses,  before-mentioned,  to  be  disposed  of  and  applied, 
according  to  the  directions  of  the  said  testator's  will,  and  this 
decree.  And  the  said  Defendant  Cunyngham,  is  accordingly, 
from  Ume  to  Ume,  to  consign  and  send  over  the  said  profits 
ind  produce  to  such  person  so  to  be  appointed,* 


The  principal  question  between  the  material  parties 
to  the  suit  in  the  Court  of  Chancery  appears  again,  in  1758, 
to  have  become  the  subject  of  litigation  in  the  Court  of 
Session  in  Scotland.  An  abstract  of  the  facts,  and  the  judg- 
ment in  the  case,  is  given  by  Lord  Kiums,  in  his  Decisions, 
rtA.  iii.  p.  25,  in  the  folloi^  terms  :— 


*  This  decree  contains  no  direction,  that  D*  Cunyngham 
should  elect,  either  to  take  the  Cayon  estate  under  the  will^  sub- 
ject to  the  charges,  and  leave  the  Scotch  estate  discharged  of 
debts,  to  the  PlaintiA;  or  otherwise,  that  the  Plaintifi  should 
be  compensated  ou^  of  the  larger  estate,  for  the  value  of  tho 
Scotch  proper^  if  taken  by  D.  Cunyngham.  It  seems  that  the 
Court  oif  Chancery  in  England,  and  the  Court  of  Session  in 
Scotland,  considered  the  acts  done  by  the  Defendant  C'unyng« 
ham,  or  the  matter  of  his  answer,  as  amounting  to  an  eleo* 
tioa. 
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CUNNINGHAMS  A  pcrsoii  posscsscd  of  one  estate  in  the  island  of  St.  Chris- 
Jan^l7^i758  ^^P^^^^^i  ^^^  another  in  Scotland,  executed  a  testament  upon 
Kaim*s  Decis.  his  death-bed  in  Scotland;  by  which  he  bequeathed  lo  his  son 
vol.  3,  p.  25.  jje  estate  in  St,  Christopher's,  with  the  burthen  of  his  debts; 
and  by  another  clause,  he  bequeathed  the  estate  in  Scotland 
to  his  wife,    and  her  heirs.     A  creditor  of   the  defunct's 

a 

having  adjudged  the  estate  in  Scotland,  the  relict  brought  a 
suit  in  Chancery,  against  the  son,  and  other  trustees^  for 
having  the  Scotch  estate  relieved  of  the  debts  out  of  the  pro- 
duce of  that  in  St.  Christopher's.  The  will  was  established 
by  the  Chancellor's  decree^  and  the  Scotch  estate  ordained  to 
be  relieved  of  the  debts.  The  relict  having  claimed  the 
lands  conform  to  the  testament,  it  was  pleaded  for  the  son, 
in  a  multiplepoinding,  brought  by  the  tenants,  that  the  le- 
gacy was  void,  as  the  lands  could  not,  by  our  law,  be  conveyed 
by  a  testamentary  deed.  Answered  for  the  relict,  that  as 
the  testament  had  been  found  valid  by  the  law  of  England 
to  convey  the  estate  in  St.  Christopher's  in  favour  of  the  son/ 
who  was  residuary  legatee  of  that  estate,  and  had  a  lucrative 
succession,  he  was  thereby  barred  from  challcflging  the  set- 
tlement mad^  in  the  same  deed  of  the  Scotch  estate.  The 
Lords  found,  that  the  son  could  not  quarrel  the  conveyance 
by  legacy  of  the  Scotch  estate ;  and  preferred  the  relict.* 


1819.  On  the  5th  of  May,  1819,  the  judgments  of  the 

^*-— >.r— ^  Court  below   were    varied  .by  a  declaration  that 

CHOPE.^^'  *^^  Appellants  could  havefltlfclaim  to  a  life-interest 

■ 

•  The  question  of  election  has  occurred  roost  frequently  upon 
the  wills  of  persons  who  had  been  domiciled  in  privileged  places, 
where  the  old  customary  laws  of  distribution  prevail,  as  London, 
York,  &c.  Upon  tlic  general  doctrine  of  Election  and  Compen- 
sation, in  addition  to  the  cases  cited  in  the  argument,  see 
No^s  y.  Mordaunt^  2  Vern.  Rep.  581,  and^he  cases  collected 
in  Mr.  Raithby's  Note.  See  also  Cari/  v.  Askeos^  2  Cox's  C.  C. 
241;  Forrester  y.  Cotton,  2  Eden's  C.C.  532;  Unett  y.  Wilkes^ 
Id.  187 ;  Arnold  v.  Kempsford,  Id.  256 ;  E,  of  Northtmiberland 
T.  M.  of  Granbtff  Id.  489 ;  and  Green  v.  Greettf  2  Meriv.  86. 


* 
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in  the  personalty,  either  as  next  of  kin  or  in  any       isio. 
other  way :   subject  to  that  variation   they  were  ^^^^ 

affirmed.  And  the  cause  was  remitted  for  judg-  cuope. 
ment  upon  the  question  whether,  as  by  the  terms 
d  the  Duke's  settlement  the  residue  is  declared 
sot  to  be  payable  till  after  the  death  of  his  sisters, 
the  residuary  legatees  are  intitled  to  demand  pay- 
ment thereof  immediately.* 

^  In  tbe  law  which   regulates  Election  and  Compensation^ 
and  tbe  doctrine  of  Approbate  and    Reprobate,  the    distinc- 
tjini  between  the  cases  where  tfie  bequests,  gifts,   or  limita- 
tions are  contained  in  one  instrument,   and  where  they  are 
Krera],  has  been  the  subject  of  strong  observation  in  the  argu- 
ments of  the  principal  case.      Upon  this  question  it  is  to  be  re- 
Bttrked  that  a  similar  principle  is  acknowledged,  in  applying  what 
II  called  the  Rule  in  Shelley's  Case.      If  there  be  in  a  will  or 
deed  a  limitation  to  A.  for  life,  directly  or  resulting  by  implica- 
odon,  and  in  the  same  instrument  a  limitation  to  the  heirs  of 
A.  the  two  limitations,  by  the  operation  of  the  rule  above-men- 
tionedy  give  an  immediate  executed  estate  of  inheritance  to  the 
ancestor ;   but  it  is  otherwise  where  the  two  limitations  are  in 
difsrent  instruments,  although  the  one  refer  to  the  other,  as  where 
hods  were  given  by  deed  to  A.  for  life,  and  by  a  will  a  re- 
mainder in  the  same  lands  was  given  to  the  heirs  of  the  body  of 
A.,  although  the  estate  for  life  given  by  the  deed  was  recited  in 
tbe  willy  it  was  held  that  the3i»did  not  unite  so  as  to  give  an  estate 
taQ  to  A.  but  that  the  heirs  of  his  body   took  by  purchase. 
Ftmnereau  v.  Fhnnereau^  Doug.  Rep.  470.     Yet  there  is  one 
case,  Hayes  v.  Foorde^  2  Black.  Rep.  698,  in  which  the  two 
limitations  being  on  separate  and  distinct  papers,  viz.  a  will  re- 
ferring to  a  schedule  which  was  annexed,  both  instruments  hav- 
ing been  published  at  the  same  time,  with  the  same  solemnities 
and  attestation,  and  the  jury  by  their  special  verdict  (upon 
which  the  case  was  argued)  having  found  as  a  fact  that  the  sche- 
dule was  part  of  the  will,  the  Court  considered  them  as  several 
parts  of  the  same  instrument,  and  held  the  rule  in  Shelley's 
Case  to  be  applicable.      The  grounds  upon  which  these  similar 
rales  in  different  branches  of  law  have  been  adopted,  would  be 
found,  upon  investigation,  to  differ  perhaps  materially.    But  the 
limits  of  a  note  do  not  admit  of  sudi  an  inquiry. 
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SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  SESSION. 

Paton Appellant. 

Brebner  and  another  ....  Respondents. 

I819.        A  lessee  becoming  purchaser  takes  upon  himself  the  cove- 
^^— *v^— i^-'       nants  or  warranties  of  the  lessor. 

PURCHASE  OF  A.  aud  B.  having  a  lease  for  years  of  lands  **  with  the  privi- 
FEu  BY  LESSEE  «<  \^gQ  Qf  taking  water  from  an  adjoining  river,  for  the  pur- 
LEASE*^**  ^'      *^  P^^^  of  driving  machinery,  &c/'  which  lease  and  privilege 

were  warranted  to  the  lessees,  they  enter  into  a  contract 
with  the  lessor,  in  which  it  is  expressed,  '^  that  the  lessor 
^^  agrees  to  grant  a  feu-charter  of  the  lands  under  lease^ 
*'  with  all  the  right  members,  privileges,  and  appurte- 
'^  nances  thereunto  belonging,  or  which  ever  have  been 
*^  competent  to  the  heritor  of  the  said  Isolds  to  claim  and 
'^  enjoy.  It  being  the  intention  of  the  parties  thereto, 
'^  that  all  rights  and  privileges  of  or  belonging  to  the 
'^  said  lands  formerly  leased,  should  be  feuddly  con- 
^<  veyed  by  the  lessor  to  the  lessees,  8cc»  It  was  insisted 
by  the  lessees,  that  under  this  contract  they  were  intitled 
to  have  a  feu-charter  executed  according  to  the  words  of 
the  lease.  But  the  House  of  Lords  reversing  the  Judg- 
ment of  the  Court  of  Sessions,  decided,  that  the  feu-charter 
must  follow  the  words  of  the  contract;  and  Eldon,  Chan- 
cellor, in  moving  the  judgment,  intimated  his  opinion  that 
the  privilege  of  taking  water  firom  the  river,  was  not  in- 
eluded  in  the  words,  or  legal  import  of  the  contract. 


The  Appellant  in  this  case  was  proprietor  of 
an*  estate  called  Grandhome,  on  the  northern 
bank  of  the  river  Don,  near  the  city  of  Aberdeen. 
The  Respondents  were  at  first  lessees,  and  after- 
wards pending  the  leases,  purchasers  under  feu* 
contracts  of  lands  forming  part  of  the  estate  of 
Grandhome,  with  certain  rights  and  privileges 
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which  in  the   feu-contracts  were  expressed    in       1^19- 
words  differing  from  those  inserted  in  the  leases.      ^— v—i--' 

The  question  petween  the  parties  to  the  appeal  brbbmh  av» 
was,  whether  the  feu-contracts  (or  agreements  ^"^^■*"' 
for  sale  and  purchase)  were  to  be  carried  into  ex* 
ecotion  by  inserting  in  the  feu-charter  (or  deed  of 
conveyance)  the  words  respecting  privileges,  as 
expressed  in  the  leases,  or  those  which  appeared 
in  the  ftu-contracts. 

On  the  20th  of  February,*  1792,  articles  of 
lease,  between  John  Paton,  (the  Appellant)  on  the 
one  part,  and  Messrs.  Brebner,  and  Hadden,  (the 
Respondents)  and  Thomas  Leys,  (a  partner  of  the 
Respondents,  since  deceased^  on  the  other  part, 
were  drawn  up  and  signed  by  the  parties. 

By  the  first  article,  **  the  said  John  Paton  sets 
^  and  lets  in  tack  to  the  saids  Alexander  Brebner, 
^  James  Hadden,  and  Thomas  Leys,  and  to  their 
^  heirs  and  assignees,  for  the  space  of  99  years, 
**  from  and  after  the  term  of  Whitsunday  in  the 
"  year  1793,  for  payment  of  the  yearly  rent,  and 
^  upon  the  other  conditions  underwritten,  all  and 
^' whole  the  haugh  of  Mains  of  Grandhome^ 
^  consisting  of,  &c/' 

By  the  second  article  it  is  agreed,  ^^  that  the 
'^  said  tacksmen  and  their  foresaids  shall  have  the 
"  privilege  and  liberty  of  taking  in  waterfront  tfie 
"  river  Don  for  the  purpose  of  driving  machinery 
*^  and  other  usesj  and  of  cutting  canals  through 

*  The  instruments  out  of  which  the  question  arises,  are  long 
and  numerous.  The  material  parts  of  them,  forming  the  basis  of 
the  judgment  given  in  the  House  of  Lords,  are  extracted  and 
inserted  in  the  text. 
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1819.       ^^  the  said  grounds,  as  they  shall  judge  necessary; 

^— ^>^^-^  "  with  the  privilege  of  all  roads  to  the  bridge  of 

BRBBKER  AKD  "  Dou  and  Aberdeen,  and  such  right  to  a  pas- 

AKOTUER.       €€  sage-boat  across  the  said  river  Don,  opposite  to 

their  grounds^  as  the  said  John  Paton  may  have  to 
give ;  together  with  the  privilege  of  quarrying 
**  stones,  to  be  used  for  iny  purposes  which  the 
^^  said  tacksmen  shall    think   proper    upon    the 
grounds  hereby  set,  on  such  parts  of  the  hill  of 
Grandhome  as  shall  not  happen  to  be  planted  or 
improved,  also  in  any  other  quarries  on  said 
estate  already  opened  or  to  be  opened  by  the 
*'  heritor,  or  by  others  having  his  authority  :    and 
^'  that  the  said  John  Paton,  either  as  proprietor 
*'  of  the  lands  hereby  set,  or  as  an  heritor  of  the 
^<  cruives,  shall  allow,  as  far  as  he  can,  the  said 
**  tacksmen  to  discharge  their  water  on  any  part 
*'  of  the  said  haugh  they  may  see  proper ;  and 
whatever  trees  the  said  tacksmen  shall  plant, 
that  they  shall  have  liberty  to  cut  or  dispose  of 
the  same  during  the  lease." 
By  the  third  article,  it  is  agreed  between  the 
parties,  ^^  that  the  said  tacksmen  shall   have  li- 
berty at  any  time  betwixt  the  date  hereof  and  the 
said  term  of  Whitsunday  1793  years,  to  cut  a  canal . 
through  the  said  grounds  for  the  purpose  of  in- 
troducing water,  upon  allowing  to  the  present 
^^  tenant  the  amount  of  whatever  damage  he  shall 
^^  be  found  to  have  sustained  thereby,  as  the  same 
**  shall  be  ascertained  by  two  arbiters,  to  be  mu- 
tually chosen,  with  liberty  to  them,    if  they 
should  happen  to  differ,  to  choose  an  oversman 

for  finally  determining  the  same ;  and  farther,  if 
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''the  said  tacksmen  shall  think  proper^   in  the       1819. 
"  mean  time,  to  erect  any  houses  upon  any  part  of  ^"">^~^ 

*  If    *  PATOW* 

"  the  grounds  above  described  hereby  ^et,  that  brebner  avd 

**  they  shall  have  liberty  to  do  so,  upon  their  in-  another. 

^^  demnifying  the  present  tenant  of  the  damage 

^  which  he  may  also  thereby  sustain,  as  the  same 

*^  shall  be  ascertained  in  like  manner  by  proper 

•*  judges,    to  be  mutually   chosen   by  the    par- 

« ties." 

By  the  fourth  article,   "  the  saids  Alexander 

**  Brebner,   James  Hadden,    and  Thomas  Leys, 

"  agreed,  &c.  to  pay  to  the  said  John  Paton,  &c. 

^  for  the  lands  set  to  them  as  above,  at  the  rate 

"  of  3/.  sterling  for  each  acre  thereof,  but  with  a 

"  deduction  therefrom  yearly  of  7/.  17*.  6rf.  sterl- 

"  ing,  on  account  of  the  barren  ground  compre- 

^  hended  therein ;  and  also  with  a  deduction  from 

**  said  rent  of  1/.  1 1^.  6d.  sterling  yearly,  for  each 

"  acre  of  the  foresaid  pieces  of  ground  called  the 

"  Devil's  Hillock  and  the  Lowing-ill  Hillock,  the 

**  said  sum  of  3/.  per  acre,  to  be  in  full  for  rent, 

"  multure,  and  every  thing  else  exigible  by  the 

"  heritor,  and  to  be  payable  at  Martinmas  and 

"  Whitsunday,     after     shearing    each    crop,   by 

"  equal    portions,    with    interest  thereafter    till 

"  paid,    and  a  fifth  part   more  of  liquidate   pe- 

^  nalty  in  case  of  faillie  ;  and  also,  they  became 

"  bound  to    build,  upon  their  own   expence,   a 

"  sufficient  march-dike   of  stones,  as  far  as  the 

"  head  or  west  end  of  Downie's  Hillock,  and  to 

"  uphold  the  same  during  this  lease." 

By  the  fifth  article,  it  is  agreed,  "  that  the  said 
"^  tacksmen  shall  be  obliged  to  erect  and  make  out 
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18 19.  ^^  ableachfieldor  manufactory  upon  the  said  haugh ; 
"•^^^^-^"^  "  but,  on  account  of  the  expensive  buildini^ 
GREENER  A»D  "  whicb  thcy  must  thereby  erect,  the  heritor  to 
ANOTHER.       €c  ^q  oWigcd  to  pay  or  allow  for  such  buildings  as 

**  may  be  standing  on  the  grounds  so  set  at  the 
^^  issue  of  this  lease,  the  value  thereof  to  the  ex- 
tent of  500/.  sterling,  including  mason,  smith, 
slater,  glazier,  and  wright  work,  according  as 
the  same  shall  be  ascertained  by  skilful  persons 
to  be  mutually  chosen  by  the  heritor  and  tacks- 
^  men;  but  that  the  said  tacksmen  shall  have 
"  right  to  remove  whatever  machinery  they  may 
"  see  proper.'* 

By  the  sixth  article,  it  is  agreed,  ^^  that  the 
^^  said  tacksmen  shall  be  obliged  to  carry  all  the 
*^  grindable  grain  which  may  grow  on  the  lands 
^^  80  set  to  them,  and  which  they  may  have  oc- 
"  casion  to  grind,  tothe  millof  Grandhome,  and 
^^  to  pay  the  miller  for  his  trouble  in  grinding  the 
'^  same  the  one-and-fortieth  peck ;  and  if  the  mill 
**  is  frequented  by  the  said  tenants,  they  are  to 
<<  join  in  supporting  the  same  and  the  dam-dike,  as 
*^  the  other  tenants,  in  proportion  to  their  ground. 
By  the  seventh  article^  it  is  agreed,  "  that 
^^  the  tenants  of  Mains  of  Grandhome  and  Dens- 
*'  town,  and  the  heritor  for  his  own  use,  shall 
**  have  the  use  of  the  road  through  the  haugh  of 
**  Rappahanna  for  all  purposes  whatsoever;  but 
^^  that  the  other  tenants  shall  only  have  right  to 
^^  use  it  as  a  foot-road ;  but  if  the  present  road 
^^  shall  interfere  with  their  operations,  the  said 
^^  tacksmen  shall  have  full  liberty  to  turn  the  said 
^^  road  to  the  lower  part  of  the  haughJ 
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By  the  eighth  article,  it  is  provided  that,  ^^  if^  in       I819. 

^  using  any  of  the  aforesaid  quarries,  the  said  "^ -^ ^ 

^  tacksmen  shall  happen  to  go  into  inclosures  or  brebner  an» 
**  improved  grounds,  that  they  shall  be  obliged  to  ^^o'^"**- 
^  make  good  to  those  concerned  any  damage  which 
"  may  be  occasioned  thereby/' 

By  the  ninth  axticle,  '^  the  said  John  Paton 
'^  reserves  to  himself  and  his  foresaids  a  right 
'^  to  aUow  stones  to  be  carried  to  the  cruives 
f*  along  the  haugh  of  Rappahanna  as  formerly ; 
"  and  if  the  heritors  of  the  cruives  shall  have  oc- 
"  casion  to  build  more  houses  for  the  accommo* 
^  dation  of  their  fishingp,  the  said  John'  Paton 
^  thereby  reserves  for  that  purpose,  from  the  lands 
"  thereby  set,  a  space  of  ground  equal  to  what 
^  they  at  present  occupy,  adjoining  thereto,  and 
**  that  without  any  diminution  from  the  rent 
^'  above-mentioned ;  and  the  heritors  of  the  cruives 
"  are  to  have  liberty  of  laying  down  stones  as 
'^  formerly  along  the  river,  on  their  making  an  * 
^  acknowledgment  therefore^to  the  said  tacksmen, 
"  as  they  now  do  to  the  present  tenant." 

Under  a  provision  contained  in  the  preceding 
articles,  and  in  pursuance  of  the  contract,  a 
lease  was  executed,  bearing  date  the  Slst  of 
|darch,  17d7,  by  which  **  it  is  contracted,  finally 
^  ended,  and  mutually  covenanted  and  agreed  ' 
*^  upon,  between  John  Paton,  Esq.  of  Grandhome, 
*^  heritable  proprietor  of  the  lands  afler-mentioned^ 
'*  on  the  one  part,  and  Alexander  Brebner,  James 
^^  Hadden,  and  Thomas  Leys,  all  merchants  in 
**  Aberdeen,  on  the  other  part,  in  manner  and  to 
•*  the  effect  following :  That  is  to  say,  Whereas 
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1819.       •*  by  articles  and  conditions  of  lease  entered  into 
•'  and  executed  between  the  said  parties,  of  date 
BREBifER  AHD  "  tHc  20th  dsy  of  February,  1792,  the  said  John 
ANOTHER.       u  Paton,  &c.     And  whereas,  in  consequence,  and 

"*  upon  the  faith  of  the  foresaid  articles  and  con- 
*'  ditions  of  lease,  the  saids  Alexander  Brebner, 
"  James  Hadden,  and  Thonaas  Leys,  have,  at  a 
very  great  expence,  cut  a  canal  through  the 
grounds  set  to  them,  as  above,  and  that  they 
have  thereby  introduced  water  from  the  river 
*'  Don,  for  the  purposes  of  the  manufactory  and 
machinery  already  erected,  or  that  may  here- 
after' be  erected,  upon  the  premises,  and  that 
they  have  also  erected  various  buildings,  and 
made  sundry  other  considerable  improvements 
"  upon  the  foresaid  lands  :  And  whereas  both  the 
"  said  parties  are  now  desirous,  in  further  imple- 
**  ment  of  the  foresaid  articles  and  conditions  of 
*'  lease,  to  enter  iqto  tlie  tack  under-written  by 
**  way  of  amplification  and  extension  of  the  fore- 
^'  said  articles  and  conditions  of  lease,  and  for 
ascertaining  the  precise  rent  or  tack-duty  to 
be  payable  by  the  tacksmen  above-named,  and 
their  foresaids,  to  the  said  John  Paton  and  his 
"  above-written  ;  but  always  without  hurt  or  pre- 
"  judice  of  the  before-mentioned  articles  and 
**  conditions  of  lease,  and  only  in  further  corro- 
"  boration  thereof  by  the  said  parties  respectively: 
"  Therefore  the  said  John  Paton,  for  him,  his 
•*  heirs  and  successors  whomsoever,  on  the  one 
part,  hereby  not  only  ratifies,  homologates,  and 
approves  of  the  articles  and  conditions  of  lease 
^^  above  deduced,   in   the   haill  heads,    articles^ 
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^  clauses^  and  conditions   thereof,   prestable  or       1819. 

^binding  upon  him  as  proprietor  of  the  said  ^      v— -^ 

^  land,  with  all  that  has  followed  thereon,  except-  brbbnbr  avd 

^  ing  only  in  as  &r  as  is  now  precisely  fixed  and  ^"®™**- 

^^ determinately  ascertained  by  these  presents; 

^but  also,  by  these  presents,  in  further  impl^- 

^  ment  and  extension  of  the  same,  on  his  part^ 

^  of  new  sets,  and  in  tack  and  assedation  lets  to 

^  the  saids  Alexander  Brebner,  James   Hadden> 

^  and  Thomas  Leys,  and  to  their  heirs  and  assig- 

^nees^  fi^r  the  space  of  ninety-six  years,  &c.  all 

^  and    whole   the  foresaid   haugh  .  of  Mains    of  ' 

^Grandhome,  consisting  of,   &c.   together  with 

"  the  whole  liberties  and  privileges  in  favour  of 

"  the  said  tacksmen,  particularly  specified  in  the 

^*  articles  and  conditions  of  lease  above-mention- 

^ed,  to  which  reference  is  hereby  had  for  that 

^  purpose,  and  which  shall  remain  as  effectual  aud 

^  binding  upon  the  said  John  Paton  and  his  fbre- 

^  saids  as  if  the  same  had  been  again  herein  par- 

^  ticularly  enumerated  and  expressed,  &c.     But 

^  excepting  always  from  this  lease  that  piece  of 

^  ground  feued  off  by  the  said  John  Paton  to  the 

**  heritors  or  proprietors  of  the  cruive  fishings 

^  upon  the  Don,  as  the  same  has  been  lately  in- 

^  closed.     Which  tack,  with  and  under  the  reser- 

^  vations  and  declarations  above  written,  the  said 

^  John  Paton  binds  and  obliges  himself,  his  heirs 

^  and  successors,  to  warrant  to  the  saids  Alexan- 

"  der  Brebner,  James  Hadden,  and  Thomas,  Leys, 

'^  and  their  foresaids,  at  all  hands,  and  against  all 

"  deadly,  as  law  will.     And,  on  the  other  part, 

"*  the  saids  Alexander  Brebner,  James  Uaddeo, 

VOL.  I.  5 
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1819.       "  and  Thomas  Leys,  not  only  hereby  ratify,  ho- 

^^  mologate,  and  approve  of  the  articles  and  con- 

^^  ditions  of  lease  above-mentioned,  in  the  haill 

'^  heads,  articles,  clauses,  and  conditions  thereof 

binding  and  prestable  upon  them,  with  all  that 

has  followed  thereon,  excepting  only  in  as  far  as 

are  now  precisely  fixed  and  determinately  ascer* 

tained  by  these  presents ;  but  also,  in  consider- 

"  ation  of  said  lease,  and  privileges  thereby  grant- 

<^  ed  to  them,  bind  and  oblige  themselves^  &c.  to 

make  payment  to  the  said  John  Paton,  &c.  of 

the  sum  of  202/.  8s.  Sd.  sterling,  and  that  in  full 

*^  of  rent,  multures,  or  services,  for  the  subjects 

"  and  privileges  so  let  to  them,  &c.  yearly,  in  the 

"  name  of  tack-duty.'* 

By  an   agreement  entered  into    between  the 

Appellant  and  Respondents,  dated  3d  and  9th 

February,  1810,  reciting  the  effect  of  the  leases 

theretofore  made,  and  still  subsisting,  it  is  agreed, 

^^  That  the  said  John  Paton  shall  forthwith  es- 

^^  tablish,  and  make  out  a  good  and  satisfactory 

^^  title  in  his  own  person,  as  heritable  proprietor 

of  the    lands    therein-before    specified;    and, 

moreover,  upon  the  request  of  the  said  Alex- 

**  ander  Brebner  and  James  Hadden,  (Thomas 

Leys  being  dead),  in  consideration  of  the  pur« 

chase-money,  and  subject  to  the  annual  fea- 

duty  therein  after  to  be  mentioned,  by  sufficient 

and  proper  conveyances  in  the  law,  but  at  the 

cost  and  charge  of  the  said  Alexander  Brebner 

^^  and  James  Hadden,  he,  the  said  John  Paton, 

^*  shall  and  will  grant  one  or  more  feu-charters 

**  to  and  in  favour  of  the  said  Alexander  Brebner 
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''  and  James  Hadden^  their  heirs,  executors,  and        isig. 
*'  assigns,  or  as  thev  shall  direct,  over  and  upon  '''-~v— —^ 
'^  all  the  lands  therein  before-mentioned  and  re-  brbbver  an» 
"  /erred  to,  comprising  Old  Grandhome,  Grand-  akotubr. 
'^  home  Haugh,  Downie*s  Hillock,  Chapel  Park 
"of  Mains  of  Grandhome,  and  others,  by  i¥hat- 
<<  soever  names  or  descriptions  known,  which  are 
''  comprised  in  the  leases  theretofore  granted  to 
"  the  sud  Thomas  Leys,  Alexander  Brebner,  and 
'^  Junes  Hadden,  jointly,  and  in  the  lease  granted 
"  to  the  said  James  Hadden  individually,  with 
"  the  small  addition  since  made  thereto,  and  for 
'*  which  lands  they  now  pay  a  rent  of  S45/.  5s.  lO^d. 
"  in  the  whole,  with  all  the  rights,  members^  pri- 
"  vilegcSf  and  appurtenances  thereunto  belongings 
"  or  which  ever  have  been  competent  to  the  heritor 
^  of  the  said  lands  to  claim  and  enjoy  ;  it  being  the 
^  intention  of  the  parties  thereto^  that  all  rights 
^  and  privileges  of^  or  belonging  to,  the  said  lands 
^^  formerly  leased  to  the  said  Thomas  Leys,  Alex- 
^  ander  Brebner,  and  James  Hadden,  jointly^  and 
^  to  the  said  James  Hadden  individually,  for  a 
^*  limited   period^  (including  also  the  aforesaid 
^  three  additional  acres)  shall  now  be  feudally 
*^  and  for  ever  conveyed  by  the  said  John  Paton 
"  to  the  said  Alexander  Brebner  and  James  Had- 
^  deo^  their  heirs,  executors,  and  assigns,  or  as 
^  they  shall  direct ;    in   consideration  whereof, 
'*  the  said  Alexander  Brebner  and  James  Hadden 
**  hereby  agree  to  pay  to  the  said  John  Paton, 
^  his  heirs,  executors,  or  assigns,  the  sum   of 
"  5000/.  sterling  money,  at  the  term  of  Whitsun- 
^'  day  next  ensuing  the  date  thereof;  and  more* 

^  2 
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181 9.       "  tover,  to  pay  to  the  said  John  Pa  ton,  his  heirs,  ex- 

^''~*"^''^*^  *^  ecutors,  or  assigns,  the  sum-  of  S45/.  5s.  lOirf. 

BRBBNER  AND  "  ycarly,  as  a  feu-duty  for  ever  of  and  upon  the 

^^  several  premises  herein  before  described.     And 
**  it  is  hereby  further  agreed,  by  and  between  the 
"  said  parties,  that  if,  on  or  before  the  1st  day 
"  of  April,  1810,  the  said  Alexander  Brebner  and 
"  James  Hadden,  or  their  heirs,  executors,  or  as- 
^^  signs  shall  be  inclined  to  purchase  up  and  re- 
deem the  said  annual  feu-duty,  it  shall  be  com- 
petent to  them^  and  they  shall  have  an  option 
so  to  do,  upon  paying  a  consideratioi!i  therefore; 
equal  to  25  years  amount  of  the  said  annual 
"  feu-duty." 

By  a  tack,  dated  the  26th  of  October,  17ft7, 

*^  ir  is  contracted,  ended,  and  agreed  betwixt 

**  John  Paton  of  Grandhome,  heritable  proprietor 

*'  of  the  lands,  and  others  under-written,  on  the 

^^  one  part,  and  Alexander  Brebner,  Thomas  Leys, 

^^  and  James  Hadden,  merchants  in  Aberdeen,  on 

^*  the  other  part,  in  manner  following,  that  is  to 

say,    whereas    the    said     Alexander    Brebner, 

Thomas  Leys,  and  James  Hadden,  have  fixed 

on  the  grounds  hereinafter  described,  as  afibrd- 

^^  ing  an  eligible  situation  for  the  erection  of  ma^  ! 

^*  chinery  fitted  for  manufacturing  purposes,  and  j 

^^  have  in  that  view  agreed  with  the  said  John 

**  Paton  for  the  lease  under-written,  and  for  the 

"  liberty  and  privilege  of  taking  water  from  tht 

**  river  Don  by'  a  canal  or  cut  for  seizing  such 

machinery 9  and  for  other  purposes  connected- 

with  any  manufactory  or  manufactories  to  be 
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"  erected  by  them  on  the  grounds  afler-mentioned.       18 1 9. 

^^  Therefore^   and  for  completing  the  said  agree-  ^"—^v-— ^ 

"  ment,  the  said  John  Paton  hath  set^  and  by  these  brbbhbr  amu 

** presents  for  him,  his  heirs  and  successors  whom- 

^  soever,  but  ivith  and  under  the  conditions,  de- 

"dantions,    limitationSi  and  reservations  under- 

^  written,  and  for  payment  of  the  rents  and  others 

^  after  specified,  sets  and  in  tack  and  assedation 

^  lets  to  the    saids  Alexander  Brebner,  Thomas 

"lepf  and   James  Hadden,  equally  among  them, 

^lodto  their   heirs,  assignees,  or  subtenants,  for 

^  the  space  of  one  hundred  and  twenty-nine  years, 

'^6om,  &c.  all  and  whole  the  crofts  of  land  called 

^  the  Crofts  of  Craighaar  of  Grandhome,  &c.  toge- 

^  ther  with   that  patch  of  planted  ground  lying 

*  betwixt  the  said  crofts  and  the  river  Don  ;  and 
^  also,  &c.  Moreover,  the  said  John  Paton  hath 
**pven  and  granted,  and  by  these  presents  for  him  - 
**aDd  his  foresaids,  gives,  grants,  and  lets  to  the 
^aaids  Alexander  Brebner,  Thomas  Leys,  and 
^  James  Hadden,  equally  among  them  and  their 
**  above- written,  for  the  space  and  term  of  one 
"hondred  and  twenty-nine  years  above-mention- 

*  ed,  from  and  after  the  said  term  of  the  com- 
•*  mencement  hereof^  the  full  right y  privilege,  and 
"  Ubtrty  of  taking  off*  water  from  the  river  Don, 
**  and  of  digging,  making,  embanking,  and  main- 
^  taining  a  canal,  cut,  or  water-draught,  commu- 

*  nicating  with  and  conveying  water  from  the  said 
"  river  at  or  near,  &c.  together  also  with  the  sole 
^  and  exclusive  use,  benefit,  right,  and  privilege  to 
^  the  tacksmen  above-named  and  their  foresaids, 
^*  of  the  said  canal  or  water-draught,  and  of  all  and 
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1819.  **  every  fall  or  falls  of  water  which  they  shall  think 
^""^■^^^"^  *'  proper  to  make  and  be  able  to  establish  alonj? 
BRiBiTBR  AVD  ^^  the  coursc  of  the  same^  within  the  limits  of  the 
ANOTHiR.       (( lands  set  to  them  as  above  for  the  purpose  of 

^^  any  manufactory  or  manufactories  they  may 
**  think  proper  to  erect  and  carry  on  upon  the  pre- 
'^  mises  at  any  time  or  time^  during  the  term  of 
^^  years  above-written ;  and  with  fidl  power,  &c. 
^^  as  also,  in  regard  it  will  be  necessary  for  the 
'^  tacksmen  above-named  tobuild,  at  a  considerable 
^^  expence,  various  houses  for  the  purpose  of  their 
*^  intended  manufactories^  on  the  grounds  above 
^'  set  to  them,  of  which  expence  it  is  reasonable 
^^  that  they  should  be  indemnified  at  the  issue  of 
*^  this  lease  to  a  certain  extent,  the  said  John 
'*  Paton  therefore  binds  and  obliges  himself  and 
**  his  above-written  at  that  period,  to  pay  to  the 
^^  said  tacksmen  and  their  foresaids  the  value  of 
^^  such  houses  as  they  may  then  have  or  leave 
^*  standing  thereon,  according  to  the  appreciation 
'*  of  persons  of  skill,  to  be  mutually  named  by  the 
**  parties  at  the  time,  in  which  valuation  is  to  be 
**  included  stones,  brick,  timber,  slate,  tyle,  iron, 
^^  glass,  plaister,  and  lead  work ;  but  the  proprietor 
*^  shall  not  be  obliged  to  pay  for  such  buildings  or 
"  materials  to  a  higher  amount  than  1500/.  ster- 
^^  ling ;  and  the  tacksmen  shall  be  at  liberty  to 
^^  remove  their  machinery  and  implements  of  ma- 
^^  nufacture  of  all  kinds,  wherewith  it  is  hereby 
^<  declared  the  proprietor  is  to  have  no  concern, 
^<  the  same  being  understood  to  be  the  absolute 
^^  property  of  the  tacksmen,  &c.  for  which  causes^ 
^^  and  on  the  other  part,  Alexander  Brebner,  &€t 
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''bind  themselves^  &c.  to  make  payment  and  satis«        isig. 

"Action  to  the  said  John  Paton»  &c.  of  the  yearly  ^'■— v— -^ 

''rents,  duties,  and  consideration  money  under-  brbbnbr  av» 

''written,  that  is  to  say,  of  the  sum  of  13/.  sterling  ^»^™»*' 

"  in  fiill  of  rent^  multures,  and  services,  for  the 

"crofts  of  Craighaar  and  whole,  &c. — Item,  of 

*<the  sum  of  100/.  money  foresaid  in  the  name  of 

^rent  or  consideration  money  for  the  grant  or 

"  prioiUge  of  taking  water  from  the  river  Don, 

'^  and  (^making,  using,  and  maintaining  the  fore* 

''said  intended  canal  or  water-draught,  with  the 

"  benefit  and  use  of  the  fall  or  falls  of  water  to  be 

"obtained  thereby  for  the  purposes  before  ex* 

^  pressed,  and  other  privileges  before  enumerated 

"  connected  therewith,  &c. 

By  an  instrument,  dated  the  I9th  and  23d  of 
Hay,  1810,*  ''it  is  contracted  between  John 
^  Pkton,  &c.  and  A.  Brebner,  &c.  that  John  Paton, 
"  in  consideration  of  the  feu-duties,  sums  of 
^  money^  and  other  prestations  after  specified,  hath 
'^  sold,  and  in  feu-farm  and  heritage  disponed  to 
^  the  said  Alexander  Brebner  and  James  Hadden, 
^  equally  between  thetn,  and  their  heirs  and  as- 
"  signees  whomsoever,  all  and  whole  those  parts 
^  of  the  lands  and  estate  of  Grandhome  called 
^*  Persleys,  with  the  whole  other  possessions,  water* 
"  &lls,  quarries,  privileges,  and  pertinents  of  the 
^  same,  as  at  present  enjoyed  by  and  under  lease  or 

*  lo  extracting  the  above  instruments,  it  should  have  been 
Botieed  that  ttbe  leases  have  respectively  clauses  of  absolute 
wanmdice. 
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1819.  **  leases  to  the  partner  or  partners  of  the  company 
trade  carried  on  at  Aberdeen  and  Persley,  under 
BREBNBR  AM  "  tHc  firo)  of  Milne,  Criiden,  and  Company,  &c. 
ANOTHER.       c«  Moreover,  the  said  John  Paton  sells  and  dis- 

^^  pones  to  the  said  Alexander  Brebner  and  James 
**  Hadden,  and  their  foresaids,  (subject  to  the  feu- 
**  duty  after-mentioned)  all  and  whole  these  crofts 
*•  of  land  called  the  Crofts  of  Craighaar  of  Grand- 
^^  home,  with  the  whole  other  grounds,  waterfalls, 
*•  privileges,  and  pertinents  specified  and  described 
in  a  lease  thereof^  bearing  date  the  26th  day  of 
October,  1797,  &c.  But  reserving  always  to  the 
^'  said  John  Paton,  his  heirs  and  successors,  the 
•♦  right  of  Jishing  in  the  river  Don,  opposite  to 
"  and  along  the  whole  of  the  lands  above  men- 
"  tioned,  &c." 

After  the  signing  of  the  agreements,  the  Re- 
spondents paid  5,500/.  to  the  Appellant,  on  ac- 
.  count  of  the  purchase  money,  for  which  the  agent 
of  the  Appellant  gave  a  receipt  in  the  following 
terms :  "  For  a  feu-right  to  be  granted  in  their 
^f  favor  by  Mr.  Paton,  on  the  lands  of,  &c.  in  the 
**  terms  of  two  agreements,  entered  into  between 
^^  them  dated,  &c."  The  Respondents,  from  the 
respective  dates  of  the  leases  until  the  signing 
of  the  contracts  of  sale,  had  been  in  possession 
of  the  premises  as  lessees.  They  had  erected 
machinery  at  a  great  cost,  and  had  exercised  the 
right  of  drawing  water  from  the  river,  with  the 
other  rights  granted  under  the  leases.  Shortly 
after  the  signature  of  the  contracts,  the  RespcHi- 
dents  called  upon  the  Appellant  to  fulfil  the  con- 
tracts by  executing  a  feu-charter.     Thereupon 
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t/krences  arose  between  the  parties,  as  to  the       isig. 
krms  in  which  those  contracts  ought  to  be  carried  ^^—v— ' 
kto  execution.   The  Appellant  proposed  to  grant  brebvbk 
a  charter  in  the  terms  of  the  agreement  which  he  ^^^'"^^^^ 
lad  signed.     The  Respondents  insisted  that  the 
charter  should  comprehend  the  clauses  contained 
in  the  leases  to  them,  and  to  Milne,  Cruden,  respec- 
tively, and  Co.  with  absolute  warrandice  of  all  the 
ri^ts  granted  by  the  leases  to  use  the  water  of 
the  Ikm,  as  rights  and  privileges  warranted  to  be* 
long  to  the  lands.    The  clauses  by  the  Respon« 
dents  proposed  to  be  inserted  were  as  follows :— • 
^  That  John  Paton,  &c.  in  consideration,  &c.  in 
^  feu-farm  disposes,  &c.  to  A.  Brebner,  &c.  all  the 
^  lands  of  Grandhome,'  (the  lands  in  the  first 
^  agreement)  &c.  together  with  the  privilege  and 
•*  liberty  of  taking  in  water  from  the  river  D^n^ 
*'  for  the  purpose  of  driving  machinery  and  other 
^  uses,  and  of  cutting  canals,  &c.    As  also  that 
^  piece  <if  ground^  &c.  (under  lease  to  Milnc^ 
^  Cruden,  and  Co.  being  the  lands  in  the  second 
•*  agreement)  together  with  the  privilege,  &c.  of 
^*  taking  off  water  from  the  river  Don»  and  digging 
"  &c«  a  canal,  &c.  and  conveying  water  from  the 
*'  said  river,  &c.  for  serving  machinery,''  &c. 

After  a  long  negotiation  carried  on  to  adjust 
these  differences,  a  feu-charter  was  drawn  up  by 
the  Appellant's  agent,  containing  the  clauses  con- 
tended for  by  the  Respondents.  The  only  matter 
in  difference  then  remaining  to  be  settled,  as  the 
Respondents  represented,  was,  whether  a  clause 
of  irritancy  ob  non  solutum  canonem,  should  be 
inserted  in  the  charter,  the  Appellant  claiming 
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1819.       and  the  Respondents  resisting  the  introduction  of 
such  a  clause.   The  differences  being  brouirht  to 

IkA'TAW  fff 

BRBBVBRAVD  this  point»  the  matter  was  referred,  upon  a  case 

drawn  up  and  signed  by  the  parties,  to  Mr.  Cath- 
cart^  now  one  of  the  Lords  of  Session,  who  gave 
his  award  against  the  Appellant* 

The  Appellant  having  finally  refused  to  execute 
a  feu-charter^  containing  the  clauses  proposed  by 
the  Respondents,  an  action  for  implement  of  the 
agreements  was  commenced  in  the  Court  of  Ses« 
tion.  The  summons  (after  setting  forth  the 
agreements,  the  draft  of  a  feu-charter,  the  nego- 
tiations, the  single  point  to  which  the  differences 
were  reduced,  the  case  reciting  that  fact,  signed 
by  the  Appellant,  and  the  award)  concludes  by 
praying,  that  *'  the  said  John  Paton  should  be 
<<  decerned  and  ordained,  by  decree  of  the  Lords 

*  By  the  pleadings  in  the  court  below^  and  in  the  printed  case 
presented  to  the  House  of  Lords,  it  was  alleged  by  the  Respon*- 
dent,  that  the  Appellant  had  finally  settled  and  approTed  the 
feu-charter,  with  the  exception  stated  in  the  text,  and  had  given 
up  his  objection  to  execute  the  charter  with  a  clause,  giving  the 
right  to  take  water  from  the  Don.  This  allegation  was  contra- 
dicted by  the  Appellant,  who  averred  that  he  had  annexed  to 
the  case  submitted  to  Mr.  Cathcart,  a  writing,  or  letter,  in  which 
he  desired  that  the  question  as  to  the  privilege  of  taking  water 
from  the  Don,  might  be  considered  and  decided  by  the  arbitrator. 
But  this  collateral  questioo  as  to  the  case  submitted  to  arbitra- 
tion, and  the  etkct  of  the  award,  does  not  seem  to  have  been 
much  discussed  in  the  court  below,  nor  to  have  been  considered 
as  a  material  ingredient  in  the  formation  of  the  judgment  of  the 
Lord  Ordinary,  or  the  Court  of  Session.  It  was  necessary  to 
'  state  in  the  text  the  facts  as  Uiey  appear  upon  the  pleading  in 
the  court  below,  because  the  Lord  Chancellor,  in  moving  the 
judgment  in  the  House  of  Lords,  adverts  to  this  branch  of  the 
matters  in  dispute  between  the  parties. 
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"^  of  Council  and  Session,  to  execute  and  deliver  a        is  19. 
"  &u-charter  in  favour  of  the  pursuers,  in  terms         "^    ^ 

PATOV  V 

^  of  the  foresaid  draft  thereof^  and  relative  de-  brbbhbr  am 

^  scription  of  marches,  both  herewith  produced  ^*®^^"**- 

^  and  referred  to,  salvo  justo  calctdoj  as  to  the 

'  feu  duties  specified  in  the  clause  of  reddendo 

^  thereof.     That  he  should  produce  a  legal  and 

»  soffident  feudal  title  in  his  person,  to  the  said 

^  lands  and  others  foresaid,  for  establishing  his 

*^  Tigfit  to  grant  the  said  feu-charter  in  favour  of 

^  the  pursuers,  and  that  he  should  be  decerned 

^  to  purge  all  real  incumbrances  affecting  the  said 

^^  lands  and  others^  and  to  convey  the  same  unin- 

**  cumbered  to  the  pursuers.** 

The  defences  to  the  action  consisted  of  three 
points: 

1st,  It  is  admitted  by  the  defender  that  he 
entered  into  the  obligations  contained  in  the 
two  agreements ;  but  that  these  agreements 
contain  no  obligation  whatever  upon  the  de^ 
fender  to  admit  or  introduce  into  the  feu-char- 
ter the  clauses  contained  in  the  draft  of  the 
feu-charter  produced,  whereby  it  is  proposed 
to  bind  the  defender  specially  to  grant  to  the  pur- 
suers power  and  liberty  to  take  water  from  the 
river  Don»  for  the  purpose  of  serving  the  machi- 
neries and  manufactories  already  established  and 
to  be  established  by  them,  and  also  to  grant  ab- 
solute warrandice  of  these  privileges  and  liberties 
of  taking  the  water,  because  he  might  expose 
Umself  to  future  actions  of  damages  at  their  in- 
stance, to  a  far  greater  extent  than  the  whole  price 
be  was  to  receive  for  the  feus  in  question.     That 
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1819.       the  pursuers  having  made  a  cut  of  great  extent, 
^^l^^^^l^'^  for  the  purpose  of  taking  a  great  quantity  of  water 
BRKBiTBR  AHB  froDi  the  Hver  Don,  to  serve  their  machinery  and 
OTHBR.       manufiictures,  they  have  been  opposed  and  judici- 
ally interdicted  from  proceeding  £irther,  by  the 
proprietors  of  the  salmon-fishings  in  the  river  Don, 
and  the  question  is  still  in  dependence. 

2dly,  The  special  obnclusion  of  the  summons 
being,  that  the  defender  "  should  be  decerned  to 
^^  grant  feu-chartel^,  not  in  terms  of  the  feu- 
'^  agreements  previously  entered  into,  but  in  terms 
*'  of  a  scroll  or  draft  of  a  feu-charter  produced 
'*  and  founded  on  by  the  pursuers,"  this  conclu- 
sion of  the  action  is  utterly  untenable.  His  in* 
tention  in  the  feu-agreements  having  been  to  put 
the  pursuers  precisely  in  his  own  place,  as  propri- 
etor of  the  lands  to  be  feued,  with  all  the  privileges 
belonging  to  such  right  of  property;  but  more 
than  this  he  never  agreed,  nor  can  be  bound  lA 
law  to  grant. 

Sdly,  The  defender  never,  at  any  time,  agreed 
to  dispone  or  convey  to  the  pursuers,  the  liberty 
and  privilege  of  taking  water  at  pleasure  from  the 
Don,  which,  as  an  individual  heritor  on  the  banks 
of  that  river,  he  had  perhaps  no  right  to  grant,  and 
which  it  would  be  most  imprudent  and  dangerous 
in  him  to  warrant  to  the  pursuers.  The  defender 
never  attested,  or  meant  to  attest,  that  part  of  the 
ease  laid  before  Mr.  Cathcart,  which  stated  that 
all  parties  were  agreed  upon  the  whole  clauses 
contained  m  the  proposed  scroll,  or  draft,  of  a 
feu-charter,  except  the  clause  of  conventional  ir- 
ritancy ob  non  selutum  canonem  ;  on  the  contrary. 
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ftt  tbe  very  time  when  the  defender  returned  to       isio. 
Dr.  Dauoey  the  case  to  be  laid  before  Mr.  Catb-  "^-^v^^-^ 
cart,  he  accompanied  it  by  a  holograph  writing  l^li:;^ 
m  these  terms  :    "  Ab  Mt.  Cathcart  will  have  the  ahotmi. 
""  agreement  and  cc^y  of  the  feu-charter  all  before 
*^  him,  be  will  see  exactly  my  situationt  might  I 
not  have  his  opinion  by  itself  on  that  head,  as 
to  my  being  obliged  to  warrant  ail  these  powers  of 
takkng  in  water  from  the  river.    It  was  what  I 
^  had  na  idea  of  at  the  time  I  entered  into  these 
^  agreements;  as,  by  selling  the  property ,  I  thought 
'^  I  placed  the  purchaser  exactly  in  the  place  I  toas 
**  in  before.**' 

The  action  was  brought  to  hearing  before  Lord 

Alloway,  as  Ordinary,  on  the  9th  of  February, 

1814^  when  his  Lordship  pronounced  the  follow** 

ing  interlocutor :    ^'  The  Lord  Ordinary,  having 

^  heard   parties'  procurators  on   the  libel,    and    * 

^^  grounds  of  defence,    appoints   the  defender, 

'^  within  fourteen  days,  to  prepare  and  lodge  in 

*"  the  process  the  draught  of  a  feu-charter,  con-> 

*^  tainihg  all  the  clauses  and  obligations  which  he 

^^  considers  himself  bound  and  is  willing  to  grant 

^  to  the  pursuers,  in  reference  to  the;  whole  sub- 

*'  jects  in  question." 

After  this,  Mr.  Paton  put  into  process  two  se- 
parate draughts  of  feu-charters,  or  contracts,  the 
one  applicable  to  the  subjects  contained  in  the  first 
&u-agreement,  and  the  other  relative  to  the  sul>- 
jects  in  the  second  agreement.  The  Respondents 
^we  allowed  to  be  heard  in  objection  to  these 
proposed  deeds,  and  the  Lord  Ordinary  afterwards  sdJane.isu. 
pronounced  the  foUowing  interlocutor :  «  The  ^[^^  ajS^ 
*^  Lord  Ordinary,  having  considered  the  orilginal  from. 


62  CASES  IN  THE  HOUSE  OF  LORDS 

J819.       ''  agreements  betwixt  the  parties,  and  the  draft  of 
^~>^~*^  "  the  feu-contracts  produced   in   implement  of 

FATON  O 

MBBKBRAVD  ^^  thcsc  agreemeuts,  the  minute  given  in  by  the 
AxoTHM.       cc  pursuers,  as  containing  objections  to  the  feu- 


cc 
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^^  contracts  produced  by  the  defender,  and  an*^ 
^^  swers  thereto,  together  with  the  whole  process, 
<•  — finds,    that    two    specific    agreements,   &c. 
^*  finds,  that  the  first  feu-contract  should  proceed 
**  narrativij  by  reciting  verbatim  the  whole  of 
the    agreement    entered    into    betwixt    the 
pursuers  and  defender  upon  the  Sd  and  9th 
February,  1810,  and  state,  that  in  implement 
'^  of  that  agreement,  the  present  feu-contract  has 
^^  been  entered  into  betwixt  the  parties:  finds, 
^^  that  the  feu-contract  should  then  contain  an 
'^  exact  description  of  the  subjects  contained  in 
*^  the  leases  specially  referred  to  in  the  agree*' 
ment ;  and  if  the  parties  are  agreed  that  a  more 
minute  and  particular  description  of  any  part  of 
the  subjects  should  be  inserted,  it  may,  with 
^^  their  mutual  consent,  be  inserted  in  this  part  of 
**  the  deed ;  but  if  they  do  not  agree,  then  the 
<<  very  words  used  in  the  description  of  the  sub* 
^^  jects  in  the  leases  should  be  adopted,  and  the 
^^feu-contract  shall  dispone  and  confer  all   the 
^  rights  and  privileges  contained  in  the  leases  as  to 
those  subjects  contained  in  the  leases  ;  and  with 
regard  to  the  additional  space  of  land  contained 
in  the  agreement,  but  not  included  in  the  for- 
^^  mer  leases  therein  referred  to,  finds,  that  this  I(ind 
^^  must  be  conveyed,  with  all  the  rights,  members, 
privileges,  and  appurtenances  thereunto  belong- 
ing, or  which  ever  have  been  competent  to  the 
^^  heritors  of  the  said  lands  to  claim  and  enjoy ; 


cc 
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**  finds,  that  the  second  feu-contract*  sfayUl  also  re-       isio. 
"  cite  the  precise  terms  of  the  second  agreement  ^^^^^^^1^^^ 
*'  entered  into  by  the  parties  upon  the  19th  and  brsbitbrawd 
«  2Sd  May,  1810,  and  that  it  shall  in  like  manner  ^"^^*«' 
^  narrate  the  whole  of  that  agreement ;  and  also, 
^  that  the  description  of  the  subjects  feued  shall 
^^  contain  the  whole  subjects  under  lease  to  Milne, 
^  Cruden,  and  Company ;  and  that  with  regard 
^  to  the  additional  subjects  thereby  feued^  they 
^  shall  be  conveyed  in  terms  of  the  agreement, 
^  together  with  all  the  rights,  privileges,  and  ap- 
purtenances thereto  belonging,  or  which  ever 
have  been  competent  to  the  heritors  of  the  said 
^^  lands  to  claim  and  enjoy:  finds,  that  the  de« 
^^  fender  is  not  entitled  to  insert  any  reservation 
^  with  regard  to  the  lands  feued,  as  to  his  r^ht 
^  of  cutting  and  quarrying  stones:  finds^  that  the 
*'  clause  introduced  by  the  pursuers  as  to  the  roads 
*^  ought  to  be  adopted :  finds^  that  with  regard  to 
^^  the  crofts  of  Craighaar,  there  is  no  difference 
'^  betwixt  the  parties,  as  the  defender  consents 
^'  that  the  clause  proposed  shall  apply  to  them  in 
"  terms  of  the  lease  thereof:  finds,  that  the  great 
'^  anxiety  of  the  parties  seems  to  arise  fi*om  the 
**  different  views  which  they  entertain  of  the  effect 
"  of  the  clauses  contained  in  the  leases,  and  whe- 
^  ther  the  proprietor  under  the  leases  had  war- 
^  ranted  any  other  than  a  legal  use  of  the  water,  or 
'^  those  rights  and  privileges  which  the  proprietor 
*^  upon  the  bank  of  a  river  is  entitled  to  exercise : 
*^  finds,  that,  however  beneficial  it  might  be  to 
'^  both  parties  to  be  acquainted  with  their  precise 
*^  rights,  and  the  guarantee  undertaken  under  the 

^  This  appellation,  which  occurs  throughout  this  interlocutor, 
it  more  correctly  expressed  in  the  former  ii^rlocutor  by  t^e 
Uxm/eu^charter. 
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1819.  ^^  existing  leases  referred  to,  yet  as  there  is  no 
^^  >^^"-^  <*  declaratory  action  to  that  effect,  the  Lord  Or- 
BRBBMBRAw  ^^  dinsry  has  not  the  means  of  determining  that 
AvoTfiAR.      <€  question  :  appoints  each  of  the  parties  to  prc- 

^^  pare  a  feu-contract  upon  each  of  the  agreements^ 
*^  in  terms  of  this  interlocutor,  as  the  Lord  Ordi- 
^'  nary,  in  caae  of  their  differing  with  regard  to 
^*  the  arrangement  of  the  clauses,  will  remit  to 
'^  some  conveyancer  of  eminence,  to  report  upon 
**  the  proposed  deeds.'* 

Against  this  interlocutor  Mr.  Paton  com- 
plained by  representation  to  the  Lord  Ordinary, 
and  twice  reclaimed  by  petition  to  the  whofe 
Court.  But  the  Courts  respectively  refused  the 
prayers  of  the  petitioner,  and  adhered  without  va- 
riation to  the  interlocutor  pronounced.  .Where- 
upon Mr.  Paton,  the  defender  in  the  Court  below, 
presented  his  appeal  to  parliament. 

For  the  Appellants — M7\  Wetherell  and  Mr* 
Heald.  For  the  Respondents — the  Solicitor  Gcr 
neral  and  Mr.  Lumsden.* 

The  Lord  Chancellor.  The  question  arising  out 
of  this  case  may  be  presented  accurately,  by  stating, 
that  it  was,  whether  the  Lord  Ordinary  in  an  in- 
terlocutor of  the  2d  of  June,  1814,  had  rightly 
construed  the  feu-contract  in  question,  when  in 
his  interlocutor  he  directed  that  it  should  be  car- 
ried into  execution  in  these  words :  *^  And  tl^e 
feu-contract  shall  dispone  and  confer  all  the 
rights  and  privileges  contained  in  the  leases  as 


xc 

<€ 


*  The  most  material  of  the  arguments  at  the  bar  are  noticed 
in  the  judgraent.  The  reasons  for  and  against  the  appeal  are  to 
be  fouqd  in  the  printed  cases. 
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^  to  those  subjects  contained  in  the  leases/*    The       isio. 
subsequent  interlocutors  of  the  Court  of  Session  "" — ^^— ^ 
^pear  to  me  simply  to  aflirm  what  the  Lord  Or-  bb  ebner  and 
dioary  had  so  directed  to  be  done,  and  therefore  amothm. 
it  is  only  necessary  to  consider  the  effect  of  his 
interlocutor  to  arrive  at  a  decision  of  the  present 
question. 

The  summons,  according  to  the  literal  effect  of 
it,  is  a  summons  calling  upon  the  Appellant  to  ex- 
ecute a  draft  which  had  been  drawn,  pursuant  to 
tlie  awarcl  of  Mr.  Cathcart ;  and  it  called  upon 
bim  also  to  produce  a  legal  and  sufficient  feudal 
title  in  his  person^  to  the  "  said  lands  and  others 
'*  foresaid.^*    The  meaning  of  this  must  be,  that 
be  was   to  produce  a  legal  and  sufficient  feudal 
title  in  bis  person,  to  the  lands  and  others  foresaid 
p^mleges  which  are  now  claimed.      It  was  im- 
fossible  he  should  ever  produce  a  feudal  title  to 
appurtenances  and  privileges  which  do  not  belong 
to  the  lands.     In  such  case,  his  obligation  would 
rest  only  in  covenant  or  agreement. 

It  struck  me  that  it  would  have  been  very  im- 
portant to  consider  whether  the  Respondents 
could  succeed  at  all,  unless  they  succeeded  in 
obtaining  a  decree  from  the  Court  of  Session, 
cailiog  upon  the  Appellant  to  execute  that  draft. 
To  answer  the  difficulty,  it  was  urged,  that  the' 
party  against  whom  this  summons  was  levied,  had 
waived  the  right  of  raising  such  a  question  ;  be- 
caoae  he  finally  rested  his  defence  upon  the* 
ground  that  he  was  required  by  the  Respondents 
to  grant  certain  privileges  which  were  not  within 
Ae  terms  or  the  intent  of  his  contract.  And 
it  was  farther  argued,  that  if  this  Court  should  be 

VOL.  I.  F 
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1819.  of  opinion,  that,  according  to  the  true  iatent  of 
the  contract,  the  Appellant  could  not  be  required 
BREBNER  AND  to  cxccutc  such  3  fcu,  the  case  ought  to  be  re- 
mitted to  the  Court  of  Session,  upon  the  question 
arising  out  of  the  reference  to  Mr.  Cathcart  and 
his  award :  Because  he,  ^s  an  arbitrator,  cho- 
sen by  the  parties,  and  upon  a  case  settled*  and 
signed,  had  directed  that  the  Appelkrit  should 
execute  a  feu-charter  according  to  the  draft  pro- 
duced in  process.  Upon  that  question  'I  am  of 
opinion,  that  if  the  Respondents,  knowing  the 
circumstances,  present  their  appeal  here,  insisting 
that  the  Appellant  has  waived  his  objection  to 
the  form  of  the  interlocutor,  as  being  incon- 
sistent with  the  conclusion  of  the  summoqs,  they 
cannot  revert  to  the  question  upon  the  award;  and 
then  assuming,  that  the  Appellant  has  in  fact 
waived  the  technical  objection^  the  parties  by 
their  own  acts  have  narrowed  the  mat46r  of  contro- 
versy, and  the  judgment  of  the  House  is  con* 
fined  to  this  point,  what  is  the  feu»  which,  accord- 
ing to  the  previous  contract,  the  one  was  bound  to 
execute,  and  the  other  to  accept  without  refereHce 
to  the  award  ? 

This  suit  is  in  substance  or  effect,  (allowing  for 
dissimilarities  between  English  and  Scotch  pro- 
ceedings), in  tl)e  nature  of  a  suit  in  a  court  of 
equity  in  England,  for  the  specific  performance 
of  a  contract  In  such  a  suit,  if  it  turns  out 
that  the  Defendant  cannot  make  a  title  to  that 
which  he  has  agreed  to  convey,  the  Court  will  not 
compel  him  to  convey  something  less,  with  indem^ 
nity  against  the  risk  of  eviction.    The  purchaser 
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IB  Jeft  to  seek  his  remedy  at  law,  in  damages       1819. 
ibr  the  breach  of  the  agreement.*     In  the  case  ''^"^"v'^— ^ 

PATOlf  V 

SOW  under  consideration,  the  summons  prays  that  brebneravd 
the  Appellant  may  make  a  feudal  title  to  the  lands  ^*^'*»*« 

*  In  the  English  Courts  of  Equity,  the  general  rule  is,  that 

t  vendor  shall  not  be  compelled  to  give  an  indemnity*    Bal^ 

o.  Lundeiff  1  Ves.  &  Bea.  2S4.    The  purchaser  has  no 

for  defect  of  title,  but  by  action  at  law  for  the  damage 

he  baa  nfered  by  the  non-performance  of  the  contract.    But 

mu  eMe  where.  Uie  subject  was  a  church  lease,  and  the  con- 

tiaet  in  efect,  as  construed  by  the  Chancellor,  was,  that  C. 

SDd  liii  representatiyes  should  use  their  utmost  endeavours  to 

oblaiii  renewals  befbre  expiration,  so  as  to  give  an  interest  for 

68  yean  to  the  vendee;    and  the  right  and  interest,  by  such 

Dfliiis  of  renewal,  was  to  be  secured  to  the  vendee  according 

tQthe  contract  by  a  covenant^  binding  all  the  real  and  personal  The  contract 

awls  which  C.  should  leave  at  his  death ;  and  it  prove^  that  >°    ^^^   <^ 

the  bulk  of  C.'s  property  was  bound  up  by  an  entail,  and  there-  jj?'^  as  a  con* 

ftie  the  covenant  which  the  vendee  obtained  could  only  bind  tract   for   in** 

wdmnentailed  property  as  C.  should  leave  to  his  heir.     Eldon,  demuitj'. 

C.  directed,  that  if  the  difference' between  the  interest  described 

bthe  particulars  of  sale,  and  that  which  the  vendor  had  to 

give,  which  was  in  fact  the  difference  ior  value  between  the  cove- 

mts  before-mentioned,  could  be  ascertained,  the  purchaser 

ihoiild  have  a  compensation  to  that  amount,  by  abatement  from 

the  purchase  money ;  or  if  the  difference  could  not  be  valued^ 

that  he  should  have  an  indemnity.    An  inquiry  was  directed 

before  a  Master  in  Chancery,  to  ascertain  such  difference  in 

nhe;  and  if  he  should  be  unable  to  do  so,  then  he  was  directed 

to  settle  such  security  by  way  of  indemnUy^  as,  under  all  the 

cjfcnmstances  of  the  title,  it  should  appear  just  and  reasonable 

Aat  the  defendant  should  execute,  to  indemnify  the  purchaser 

and  those  claiming  under  him,  in  case  he  or  they  should  be 

evicted,  molested,  disturbed,  or  prevented,  by  reason  that  a 

title  cannot  be  made  according  to  the  representation  of  the 

title  in  the  particular,  for  the  same  enjoyment  as  if  the  vendor 

ooold  have  made  good  the  representation,  and  the  contract  had 

been  carried  into  execution  accordingly.   See  MMigan  v.  Cooktf 

leVefcp.l. 
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18J9.  and  others.  Supposing  the  word  others  to  mean 
'";— ^v'^*^  liberties:  if  he  could  make  a  feudal  title  to  all 
BR£BN£R  Avo  the  Hberties  in  question  in  this  cause,  it  would  be 
AMOTHER.       exactly  like  a  case  in  the  English  Courts,  where  the 

Defendant  can  make  a  title^  and  where  he  would 
be  ordered  specifically  to  perform  his  agreement. 

In  a  case  like  the  present^  where  no  title  can 
be  made^  it  is  the  practice,  I  presume,  of  the 
Court  of  Session  to  direct,  (as  they  seem  to  have 
done  in  this  case),  that  the  vendor  shall  make  K 
title  as  far  as  he  can  ;  and  for  all  that  is  defective; 
for  all  such  parts  of  the  contract  as  he  cannot 
specifically  perform,  they  compel  him  to  enter 
into  warrandice,  and  render  himself  liable  in  da- 
mages. The  question  has  been  argued  at  the  bar, 
and  ih  discussed  in  the  printed  papers  before  the 
House,  whether  that  is  the  course  which  the 
Court  of  Session  ought  to  have  taken.  In  the  view 
which  I  take  of  the  case,  it  is  not  necessary  to 
decide  that  question. 

Before  I  advert  to  the  several  instruments  upon 
which  this  question  occurs,  I  will  state  what  I  con- 
ceive to  be  the  settled  doctrine  of  English  Law 
upon  the  subject  now  in  discussion.  If  a  lease  be 
made  of  a  house  or  an  estate,  the  lessor  having 
no  title, — and  the  instrument  by  which  the  lease  is 
made  contain  nothing  more  than  words  of  demise, 
with  a  general  covenant  that  the  lessee  shall  enjoy 
the  premises,  that  is  as  long  as  the  relation  of  lessor 
and  lessee  continues. — In  such  a  case,  the  lessee 
does  not  usually  look  into  the  lessor's  title,  but 
he  takes  a  covenant  which  binds  the  lessor, 
that  he  shall  have  the  enjoyment  of  the  thin^; 
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demised.     But  if  that  lessee  afterwards  becomes 
tbe  purchaser  of  the  inheritance  of  the  estate^  the 
consequence  is,  that  having  assumed  the  character  brebner  akd 
of  vendee,  it  becomes  his  duty  to  call  upon  the  ^wothbr. 
vendor  to  show  that  he  can  make  a  title  to  the 

■ 

inheritance;  and,  as  vendee,  he  subjects  himself  to 
the  necessity  of  using  diligence  to  investigate 
that  title  which  he  takes  or  refuses,  as  he  may  be 
advised.     With  respect  to  covenants,  he  can  have 
sotfaiog  more  from  that  very  person  who,  as  lessor, 
bid  entered  into  an  absolute  covenant,  if  I  may 
ID  express  it,  for  his  enjoying  the  premises  in  the  re- 
lation of  lessee.   He  can  have  no  covenants,  except 
such  as  belong  to  the  title  and  interest  vested  in  the 
individual  who,  ceasing  to  be,  lessor,  takes  upon 
timself  the  new  character  of  vendor.    If  he  claims 
his  estate   under  a  will,   the   vendor  covenants 
only  against  the  acts  of  his  devisor  and  himself. 
If  he  claims  by  descent,  his  covenant  is  adapted 
to  that  species  of  title  ;  but  in  as  much  as  he,  and 
those  under  whom  he  claims,  had  taken  the  title 
at  the  hazard  of  limited  covenants,  he  transmits 
the  estate  and  title  with  such  limited  covenants 
from  himself;  and  the  relation  of  vendor  and  ven- 
dee, when  acquired  by  conveyance  of  the  inhe- 
ritance, puts  an  end  to  the  covenants,  though  ever 
so  large  and  general,  which  existed  between  lessor 
and  lessee. 

I  do  not  presume  to  say,  that  there  may  not  be 
special  agreements,  which  might  entitle  the  ven- 
dee to  call  for  much  larger  covenants  than  those 
to  which  he  is  entitled  under  ordinary  contracts : 
but,  according  to  the  established  principles  of  the 
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i8id.      law,  unless  there  be  such  explicit  terms  in  the 
contract,  giving  more  than  ordinary  covenants, 
BRBBKER  AND  he  is  uot  cutitled,  in   his  relation  of  vendee,  to 

covenants  so  express  as  those  which  he  had  in  his 
relation  of  lessee.  Here,  the  relation  originally 
was  that  of  lessor  and  lessee  ;  it  was  afterwards  to 
be  changed  into  the  new  relation  of  vendor  and 
vendee,  in  consideration  of  a  certain  sum,  and 
also  a  feu-duty ;  but  in  the  contract,  there  is  an 
express  liberty  given  to  the  vendee,  within  a  cer- 
tain  time  to  extinguish  that  feu-duty,  by  becom- 
ing the  purchaser,  at  the  additional  gross  sum  of 
25  years'  purchase ;  and  therefore  the  feu  contract 
is  to  be  considered,  not  merely  as  a  contract,  in 
which  the  vendor  was  to  receive  the  gross  sum 
of  5,500/.  and  likewise  to  be  paid  a  feu-duty;  but 
as  a  contract  in  which  the  person  who  was  to  take 
that  feu  might,  within  a  limited  time,  elect  not 
to  pay  the  feu-duty  thenceforward,  but  by  the 
payment  of  an  additional  sum,  calculated  upon 
the  feu-duty,  to  become  the  purchaser.  The 
question  is,  whether,  supposing  that  option  not 
to  be  acted  upon,  it  is  to  be  taken  as  settled,  that 
he  granted  this  most  extensive  warranty  which  is 
contended  for  by  these  Respondents.  BecausCt  if 
there  was  to  be  that  warranty,  after  the  purchase 
was  made  out  and  out,  it  is  impossible,  in  my 
opinion,  to  contend  that  there  was  not  to  be  that 
warranty  while  the  feu-duty[was  payable. — It  must 
be  in  both  cases,  or  not  at  all. 

With  respect  to  the  first  instrument,  the  articles 
bearing  date  the  20th  of  February,  1792,  it  is  to  be 
observed^  that  they  were  reduced  into  a  formal 
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tack  in  March,  1797 ;  and  that  the  notion  of  the        1819. 
purchase  of  the  feu-duty  did  not  take  place  till         ^       ^ 

r.   i_  .  1  -r  1  .  PATON  V. 

rebruary,  in  the  year  1810.     In  the  mean  time,  brebnerand 
according  to  the  allegations  of  the  printed  papers,  ^^^T^?^^- 
there  had  been  an  expenditure  upon  the  premises^ 
io  matters  of  machinery  for  carrying  on  the  bust-   - 
ness  of  the  Respondents,  of  about  100,000/, ;  and 
die  water  had,  with  little  or  no  interruption,  ex- 
cept in  a  particular  case,  been  enjoyed  as  far  as 
the  necessity  of  that  machinery  required,  from  the 
time  that  they  first  took  the  water  out  of  the  river 
Ikm,    till  the  time  when  the  feu-contri^ct  was 
entered  into,  in  February  1810;  a  circumstance 
which  shews,  that  they  had  had  the  use  of  the 
water  to  the  extent  of  the  supply  that  was  neces* 
sary  for  machinery,  which  had  cost,  as  they  allege, 
no  less  than  100,000/.  with  no  other  interruptfon 
than  the  slight  interruption  to  which  I  have  al- 
luded.    The  fact  of  that  us^,  so  little  interrupted, 
is  not  immaterial,  in  considering  the  probability 
how  far  a  purchaser  in  1810  of  that  which  he  had 
possessed  under  lease  ever  since  1792,  would  or 
would  not  be  inclined  to  give  up  a  large  and  ex- 
tensive warranty,  if  it  be  the  real  effect  of  the 
agreement  of  1792  that  he  was  to  have  that  ex« 
tensive  warranty. 

Upon  inspection  of  the  agreement  of  1 792,  it  is 
to  be  observed,  that  the  whole  of  the  first  article 
is  confined  in  its  terms  to  the  agreement  to  set 
and  let  in  tack  the  lands ;  there  is  not  in  this 
first  article  a  single  word  about  privileges  or  ap- 
purtenances, or  others;  the  words  which  are 
usually  engrossed  in  the  formal  conveyance ;  yet 
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18 19.        no  lawyer  can  doubt,  that,  if  this  first  article  was 

^^~^  to  be  specifically  performed,  and  a  tack  set  of 

BREBKER  AKD  thosc  lands  accordingly,  the  scroll  of  tacks,  if  re- 

ANOTHER.      guiarly  drawn  out  in  implement  of  that  article, 

would  have  conveyed  with  those  lands  for  the 
term  all  the  privileges,  and  so  forth,  which,  (to  use 
a  term  we  frequently  employ  on  these  occasions) 
belonged  to  the  lands.  Although  no  mention  what- 
ever is  made  of  the  privileges  which  belong  to  the 
land,  upon  an  agreement  to  make  a  tack,  the  pri- 
vileges belonging  to  the  land  are  included  by  ope- 
ration, of  law,  and  ought  to  be  expressed  in  the 
tack. 

The  second  article  applies  to  privileges  which 
cannot  belong  to  lands,  lying  very  near  the 
river  Don.  That  the  owner  of  these  lands 
might  be  intitled  to  certain  uses  of  the  river,  as 
privileges  belonging  to  the  situation,  is  not  dif- 
ficult to  believe;  but  that  he  should  have  as 
privileges  belonging  to  the  lands,  such  a  privilege 
as  the  second  article  professes  to  confer,  appears 
to  me  incredible.  The  words  used  in  that  article 
are  so  large,  that,  upon  repeated  questions  ad- 
dressed to  the  Bar,  no  person  has  been  able  to 
state  the  precise  meaning  of  them. 

In  the  printed  papers,  (which  I  have  read  very 
carefully)  as  well  as  at  the  Bar,  it  has  been  con- 
tended, ^hat  this  article  has  not  the  extensive 
sense  in  which  the  Respondents  construe  it ;  but 
more  extensive  wdrds  I  think  cannot  be  used. 
Where  the  Appellant  means  to  restrict  his  grant 
witliin  the  limits  of  his  power,  he  does  so  in 
words^for  in  grantinjg  a  right  to  a  passage  boat 
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to  cross  the  river  opposite  to  the  grounds,  he       1819. 

exjHesses  his  intention  to  give  that  only,  as  Ar  as  ^ v ' 

he  has  it  to  give.  Such  a  restrictive  precaution  brbbvbr  aw 
fcc  does  not  apply  to  ^*  the  privilege  and  liberty  ^*o™»*- 
•^  of  taking  in  water  from  the  river  Don  ;"  but  he 
njs,  expressly,  *^  that  they  shall  have  the  liberty 
^  of  taking  in  water  from  the  river  Don,  for  the 
"  purpose  of  driving  machinery  and  other  uses, 
^  lad  of  cutting  canals  through  the  said  grounds, 
^  9S  tbey  shall  judge  necessary." 

^  Again,  as  to  the  privilege  of  quarrying  stones, 
'^  to  be  used  on  such  parts  of  the  hill  of  Grand- 
^  home  as  shall  not  happen  to  be  planted  or  im- 
**  proved ;  **  that  is  a  privilege  which  cannot  pos- 
siUy  belong  to  the  land.  The  privilege  of  quarry- 
ing on  my  estate  could  not  belong  to  land,  part 
of  my  estate  demised  by  lease ;  it  could  not  be  a 
privilege  inherent  or  belonging  to  the  lands  so  de- 
mised. The  right  of  cutting  a  canal  through  the 
grounds,  which  is  given  by  a  subsequent  article, 
is  another  liberty  which  could  not  possibly  be 
inherent  in  the  lands  demised. 

Upon  that  part  of  the  articles  by  which  it  is 
agreed,  that  the  lands  demised  shall  be  paid  for  at 
t  certain  rate  per  acre,  much  observation  is  made 
in  the  papers ;  and  it  has  been  suggested  also  at 
the  Bar,  with  respect  to  the  instrument  relating 
to  the  lands  first  demised,  that  a  money  payment 
is  to  be  made  for  the  land  of  so  much  for  each 
acre,  and  that  therefore  it  is  distinguishable  from  The  uck  dat 
tbt  other  instrument  which  has  been  made  the  ^g^^^^^Sc^ 
tolgect  of  comment,  in  which  a  sum  is  expressly  o^her    landi, 
given  for  the  liberty  of  taking  the  water.    But  mi»ed 
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18  ip.  those  observations  and  arguments  are  founded 
^"""^v— ~^  in  too  much  nicety  of  distinction.  Can  it  be 
BRBBNER  AKo  supposed,  that  because  this  S/.  per  acre  is  to  be 
ANOTHBR.  given  for  the  land  only,  the  parties  did  not  meaa 
that  as  a  compensation  for  all  that  the  one  was  to 
grant,  and  the  other  to  enjoy  under  the  agreement 
and  the  lease,  which  was  to  follow.  Although  there 
is  no  separation  between  the  different  parts  of  this 
3  /.  sterling  for  the  land,  and  the  liberties  to  be 
granted,  it  would  be  extravagant  to  say  that  the 
lessee  did  not  contemplate  the  advantage  he  was 
to  receive  from  the  whole  he  had  stipulated  to 
enjoy  under  that  lease.  At  the  same  time,  it  does 
not  appear  to  me  ultimately  to  make  any  difierence 
in  the  construction  of  the  instruments,  or  the  de> 
dsion  of  this  case. 

There  is  much  argument  in  the  papers  on  both 
sides,  \^ith  respect  to  the  effect  of  the  clause  in 
the  articles,  which  provides  for  the  building  of  the 
bleach  field,  and  the  price  to  be  given  for  it  at  the 
end  of  the  term.  On  the  one  hand  it  is  con- 
tended, that,  as  the  Appellant  is  to  pay  only  500/. 
at  the  end  of  this  term  for  all  he  was  to  take,  he  had 
a  valuable  consideration  to  look  to,  if  he  continued 
to  be  the  lessor  to  the  end  of  the  term,  which  he 
would  not  have,  if  he  was  to  be  considered  as 
feuing.  in  perpetuity.  On  the  other  hand  it  is  an* 
swered,  that  the  lessees  might  strip  or  denude  these 
buildings  of  all  the  machinery  in  them,  and  leave 
only  the  tiaked  walls.  Undoubtedly  the  difierence 
of  consideration  is  s^x'y  great  between  the  walls 
with  the  machinery,  and  the  walls  only,  without 
the  machinery. 
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In  more  than  one  of  these  articles  allusion  is       is  19. 
made  to  certain  cruives :  and  rights  are  reserved  ^^      "^    "^ 

PATOH  V 

by  the  Appellant,  with  a  view  to  their  mainte- br£bner  ako 
naoce.  The  cruives,  I  suppose,  were  fishing  ^^^^""*' 
cruives  in  this  river,  of  which  it  is  contended 
these  articles  are  so  improvident  as  to  entitle  the 
lessees  utterly  to  destroy  the  value.  Under  these 
drcamstances^  a  question  would  arise,  whether 
ttie  agreement,  even  according  to  the  articles, 
must  not  be  construed  as  giving  so  much  of  the 
viter  of  the  Don  as  to  leave  the  cruives  for  the 
&heries  uninjured. 

According  to  my  construction  of  this  agree- 
ment, the  Appellant  had  exceeded  his  powers; 
he  had  agreed  somehow  or  other  to  secure,  whe- 
dier  by  covenant  or  warrandice,  or  otherwise, 
"  the  privilege  and  liberty  of  taking  in  water  from 
**  the  river  Don,  for  the  purpose  of  driving  ma- 
^  chineiy,  and  other  uses,  and  of  cutting  canals 
^  through  the  grounds,  as  the  Respondents  should 
^ judge  necessary;"  a  most  improvident  agree* 
ment  to  warrant  a  privilege  which  perhaps  he 
could  not  secure,  and  for  the  failure  of  which  he 
most  be  answerable  in  damages,  if  the  Respondents 
were  disturbed  in  their  enjoyment.  If,  under 
these  circumstances,  the  inheritance  had  been  pur- 
chased by  the  lessee,  no  doubt  such  a  purchase 
might  have  been  so  managed,  as  to  prevent  a 
merger  of  the  lease ;  but,  in  the  absence  of  special 
provision,  there  would  have  been  a  merger  of  the 
lease,  and  the  lessee  having  become  the  pur- 
chaser, would  in  law  have  taken  upon  himself  all 
the  obligations  by  which  the  former  owner  of  the 
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1819.  inheritance  had  bound  himself  to  his  lessee;  in 
^■"'^^""''^  other  words  the  quondam  lessee,  in  his  new  cha- 
BREBKBRAND  racter  of  purchaser,  would  be  the  person  to 
AHOTHER.       warrant  to  himself  the  liberties   and  privileges 

which  the  former  lessor  had  agreed  to  assure  to 
him,  as  long  as  the  old  relation  of  lessor  and 
lessee  continued.  Undoubtedly  the  vendor  might 
have  conceded  the  advantage  which  by  law  be 
derived  from  the  new  relation  of  vendor  and 
vendee ;  and^  as  the  purchase  was  a  matter  of  op- 
tion^ the  vendor  might  have  warranted,  at  the 
risk  of  any  damages  which  could  be  recovered 
against  him,  those  liberties  and  privileges  which 
he  as  lessor  had  agreed  to  give  the  Respondents 
as  lessees.  But^  according  to  our  law,  and  in  all 
laws  which  rest  on  principle,  such  a  contract  be- 
tween vendot  and  vendee  must  be  expressed  in 
terms  which  are  free  from  all  doubt  or  ambiguity. 
The  terms  of  a  contract  so  special  must  indicate^ 
unequivocally,  what  was  the  intention  of  the 
parties. 

In  the  case  before  us,  it  must  be  remembered^ 
that  the  contract  provided  an  option  for  the 
Respondents,  either  to  pay  a  feu*duty  in  perpe^ 
tuity,  or  that  they  might  redeem  the  duties  at  so 
tnany  years'  purchase,  within  a  given  time  afler  the 
feu-contract  was  executed,  and  yet  the  special 
contract  is  supposed  to  be  this,  that  afler  vesting 
the  inheritance  in  the  vendee  for  ever,  the  vendor 
was  for  ever  to  continue  liable  for  all  the  damages 
which  might  be  incurred  by  the  vendee,  in  the 
JBxercise  of  the  privileges  and  liberties  in  question. 
That  a  man  may  make  such  a  covenant  I  do  not 
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deoj;  but  when  the  question  is,  whether  he  has       i8i9. 

Wide  it }  the  terms  of  the  contract  should  leave  no  patonw. 
room  for  doubt  brebner  ato 

AH  OTHER 

Id  the  tack  made  in  the  year  1 797)  the  demise  is  aut    Mareb, 
of  the  lands,  «  with  the  privilege  and  Kberty  to  the  S&ucS 
^  said  tacksmen  and  their  foresaids,  of  taking  in  «d* 
^  water  from  the  river  Don,  for  the  purpose  of 
^  driving  machinery  and  other  uses,  and  of  cut- 
"  ting  canals  through  the  said  grounds,  as  they 
*^  sball  judge  necessary."    Upon  this  lease  there 
eta  be  no  doubt,  and  improvident  as  it  was  for 
the  Appellant  as  lessor  to  enter  into  such  a  war« 
mn^  as  he  did  in  this    lease,   yet  if  that  is 
dear  upon  the  terms  of  the  instrument,  he  must 
abide  by  his  contract.    Now  in  this  lease,  to  re* 
move  all  doubt  as  to  the  privileges  and  liberties 
intended  to  be  granted,  they  insert  these  special 
words,  *'  together  with  the  whole  liberties  and 
*'  privileges  in  favour  of  the  said  tacksmen,"  (not 
hthnging  to  lands^  but)  ^^  particularly  specified  in 
'*  the  articles  and  conditions  of  lease  above-men* 
^  tioned,  to  which  reference  is  hereby  had  for 
^  that  purpose,  and  which  shall  remain  as  effectual 
^  and  as  binding  upon  the  said  John  Paton  and 
^  his  foresaids,  as  if  the  same  had  been  again 
^  herein  particularly  enumerated  and  expressed.** 
In  this  instance,  there  is  a  contract  specifically 
ttecuted,    according  to  terms  which  leave  no 
doubt,  and  it  is  a  contract  between  the  same  par* 
ties,  who  had,  or  might  have  had,  that  transaction 
io  their  memory.    If,  upon  framing  the  feu-con- 
tract, it  had  been  expressly  stipulated,  that  the 
Appellant  was  to  warrant  or  feu  the  privileges  and 
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18 19.  liberties,  (not  merely  belonging  to  the  land,  but 
^^""'"^y^""^  the  liberties  and  privileges)  jMr/icMter/y  specified  ift 
BRBBNER  AKD  tkc  articlcs  OT  conditioTis  of  leascy  as  though  they 
AwoTHBR.      jjg^  jjgg^  jIj^j.^  particularly  enumerated,  or  all  the 

privileges  and  liberties  mentioned  in  the  tack  itself^ 
as  if  they  had  been  in  the  feu-contract  particularly 
enumerated^  no  doubt  could  have  arisen.  In  the 
opiiiion  of  my  Lord  AUoway,  (an  opinion  which 
deserves  our  respect^)  as  well  as  that  of  the  Court 
of  Session,  the  words,  privileges  belonging  to  the 
landsy  have  not  so  extensive  a  meaning  as  the 
Respot^dents  suppose  and  argue.  Can  the  words, 
"  privileges  and  liberties  belonging  to  the  lands^^ 
appearing  in  a  feu-contract,  be  applied  not  only 
to  what  was  in  the  instrument,  but  to  what  was 
not  in  the  instrument  ?  In  a  case  where  it  is  of 
necessity  that  the  claimant  should  shew  the  plainest 
a^d  most  unambiguous  terms,  can  he  have  more 
thaii  privileges  which  belong  to  the  lands,  where 
he  stipulates  in  terms  which  are  admitted  to  de- 
scribe prima  faciij  nothing  but  privileges  which 
do  belong  to  the  lands  ? 

It  is  not  immaterial  to  observe,  that  in  another 
part  of  the  instrument  now  under  consideration, 
the  Respondents  are  bound  "  to  implement,  per- 
'^  form,  and  fulfil  the  whole  other  obligations, 
"  prestations,  and  conditions,  incumbent  upon 
"  them  as  tacksmen,  contained  in  the  foresaid 
"  articles  and  conditions  of  tack."  I  refer  to  that 
part  of  the .  case,  because  these  are  articles  of 
tack,  which  grant  not  only  privileges  beyond  those 
which  belong  to  the  lands,  but  they  are  articles  of 
tack  which  contain  a  great  many  reservations  to 
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the  owner,  with  respect  to  his  enjoyment  of  the       isig- 
lands  leased,  and  other  estates  belon^ng  to  him.  ^"""^v— ^ 
If  M  has  entered  into  a  feu-contract,  which  puts  BREsifBR  avo 
ao  end  to  those  reservations,  he  must  abide  by  ^"®^«"*- 
the  consequences  of  a  feu*contract  so  drawn  up. 
I  do  not  say  that  he  has  done  so,  but  the  words 
of  the  instrument  are  to  be  weighed,  and  the  par- 
ties must  abide  by  what  they  have  expressed,  al- 
thon^  it  be  contrary  to  what  they  meant. 

Bjr  the  feu-contract,  after  the  recital  of  the  3d  &  gth  Feb 
feiies,*  grants,  and  agreettoents,  and  a  description 
of  the  premises,  it  is  agreed,  that  the  Appellant 
Aall  establish  and  make  out  a  good  and  satisfac- 
tory title  in  his  own  person,  as  heritable  pro- 
prietor of  the  lands  aforesaid,  which  would  bring 
aa  obligation  upon  him  to  make  out  a  good  title 
to  those  lands,  as  heritable  proprietor  of  them, 
and  such  title  would  carry  with  it  a  good  title  to 
all  the  privileges  belonging  to  the  lands.  But 
how  he  is  to  make  a  good  title  to  privileges  hot 
bdonging  to  the  lands,  I  do  not  comprehend. 
He  may  warrant  the  privileges,  and  agree  to  make 
a  title  to  them,  but  if  they  do  not  belong  to  him, 
how  is  he  to  fulfil  such  an  obligation  specifically  ? 

The  parties  to  this  contract  had  before  them 
the  tack  and  the  articles  of  agreement ;  which 
articles  of  agreement  enumerated  all  those  pri- 
vfleges  which  are  now  the  subject  of  litigation ; 
and  in  a  separate  article  from  that  which  would 
have  carried  the  privileges  incident  or  belonging 
to  the  land.  In  the  contract  which  foUowed,  The  lew  dat- 
the  Respondents  had  expressly,  in  one  part  of  ^^^ 
'%  (in  order  to  remove  all  doubt),  provided  that 
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«i9.  ^  they  were  to  have  all  the  privileges,  liberties,  &c. 
»ATOK  V.  ^^*  w^^c^  were  mentioned  in  the  articles  specified 
BRBBVBRAVP  in  that  contract^  and  that  as  largely  and  spedfir 

cally  as  if  they  were  therein  particularly  enume- 
rated. Is  it  consistent  with  this  conduct,  that 
when  they  were  making  a  feu-contract  upon  the 
lands  comprised  in  the  leases,  now  in  question^ 
and  when  they  used  only  the  words  ^^  privileges 
,  "  belonging  to  the  lands,'*  that  they  could  have 
intended  to  afiect  the  relation  of  proprietor  and 
vendee  with  the  same  obligations  which  by  contract 
attached  upon  the  relation  of  lessor  and  lessee. 
If  such  had  been  the  intention,  they  had  only  to 
repeat,  totidem  verbis,  the  words  to  be  found  in 
the  tack  which  followed  upon  the  articles;  and  such 
a  special  contract,  when  carried  into  execution^ 
would  have  comprised  reservations  with  respect  to 
the  estate,  the  subject  of  the  tack,  which  were  be- 
neficial to  the  Appellant,  as  owner  of  the  land. 
I  do  not  forget  the  words  which  are  added, 
with  all  therights,  members,  privileges  and  appur* 
tenances  thereunto  belonging,  or  which  ever- 
have  been  competent  to  the  heritor  of  the  lands 
to  claim  and  enjoy."  If  it  has  been  competent 
to  the  heritor  of  the  lands  to  claim  and  enjoy  the 
privilege  of  drawing  water  fron^the  Don,  it  is  a  pri- 
vilege thereto  belonging ;  and  if  the  Respondent 
takes  the  feu-charter  in  the  very  terms  in  which  this 
feu-contract  isexpres8ed,he  will  have  that  privilege. 
On  the  other  hand,  if  the  privilege  of  drawing  the 
water  is  not  a  privilege  belonging  to  the  lands,  or 
not  a  privilege  which  it  was  ever  competent  to  the 
heritor  of  the  lands  qua  heritor  of  the  lands  to 
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claim  and  enjoy,  you  have  not  that  privilege,  un-       isirz 
las  those  \vords  enable  you  to  claim  a  privilege  ^      v— ^ 

PATOV  V» 

not  competent  to  the  heritor  of  the  land  to  claim  brbbner  av» 
and  enjoy.     As  to  the  additional  words  expressing  ^^®^*'*** 
that  it  is  '^  the  intention  of  the  parties,  that  all 
'^  r^hts  and  privileges  of  or  belonging  to  the  lands 
^formerly  leased  to  Leys,  Brebner,  and  Hadden, 
*  &C.  shall  now  be  finally  and  for  ever  conveyed 
^  \tj  Paton  to  firebner  and  Hadden,  their  heirs^ 
"  aod  executors,  and  assigns,  or  as  they  shall 
^  direct,"  it  is  said  that  they  mean  not  the  lands 
ftnnerly  leased,  but  the  flights  and  privileges  for-^ 
mrbf  leased;  and  in  order  to  shew  that  this  does 
m>t  mean  the  lands  formerly  leased,  but  the  rights 
and  privileges  formerly  leased,  we  are  referred  to 
the  words  in  former  contracts  between  the  parties, 
in  order  to  gather  from  them  the  construction  of 
these  words  in  the  feu-contract.    Considering  the 
words  in  question  in  this  point  of  view,  I  observe, 
that  in  the  year  1792,  the  parties  agreed  by  articles 
that  a  tack  should  be  made.    In  the  year  1797  a 
tack  was  accordingly  executed.    In  order  to  avoid 
dl  question,  they  included  in  that  tack  by  special 
words  all  the  liberties  and  privileges  granted  in 
those  articles.    It  was  quite  unnecessary  upon  this 
transaction  in  the  year  1 797,  to  consider,  whether 
these  were  rights  and  privileges  belonging  to  the 
bods  or  not,  for  the  parties  had  agreed,  as  lessor 
utd  lessee,  that  the  lessee  should  have  those  pri- 
vileges, whether  he  could  have  them  by  way  of 
t^,  by  way  of  agreement,  or  only  in  compensa- 
tiocifor  damages.    When  they  came  to  make  this 
fett-contractf  the  inference  I  draw  from  the  ab- 
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1819.       sence  of  these  special  words,  and  of  the  referenc 
to  the  lease  and  articles,  is,  that  they  had  agree 
not  to  insert  those  words,   although  they  wei 
ANOTHER*      lying  before  them.      The  natural  import  of  tl: 

words  is  this, — If  these  are  rights  and  privilegt 

belonging  to  the  lands,  and  which,  as  the  herito 

I  can  grant,  you  will  have  them  : — If  they  ai 

rights  and  privileges  which  1  cannot  give  to  yc 

as  vendor  of  the  estate,  without  entering  into  tho: 

special  covenants,  then  you  will  not  have  thei 

We  will  not  determine  whether  they  are  of  tl 

one  nature  or  the  other,  if  they  are  of  such  a  n 

ture  that  they  can  be  said  to  belong  to  the  Ian 

leased,  you  have  them  : — If  they  are  not  of  su< 

a  nature  as  to  belong  to  the  lands  leased,  but  yo 

rights  are  to  depend  upon  a  personal  covenai 

that  is  not  what  I  mean  to  give ;  and  therefoi 

instead  of  using  those  words  which  I  find  in  t 

airticles  and  in  the  tack,  I  will  use  more  cautio 

and  restrictive  words. 

Such  appears  to  me  to  be  the  right  constructi 
of  the  instrument,  and  I  think  the  words  us 
do  not  include  the  privilege  claimed.  I  am  t 
more  confirmed  in  that  opinion  when  I  consic 
that  part  of  this  instrument  by  which  the  Respc 
dents  have  an  option  to  redeem  the  annual  fi 
duty,  and  purchase  the  inheritance  upon  payi 
a  consideration  about  equal  to  a  sum  of  12,30 
Under  these  circumstances  it  is  supposed  tl 
.  the  Appellant  entered  into  a  contract  to  deli' 
over  the  inheritance  of  the  lands  to  the  I 
spondents,  with  a  covenant,  binding  him  to 
eternity  to  secure  to  the  new  owners  the  use 
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tbc  water  of  the  Don,  not  only  for  the  purpose  of  1819. 
machinery,  upon  which  they  state  that  they  had 
Jaid  out  100,000/.  prior  to  this  feu-contract,  but  brbbnkrano 
for  other  purposes,  and  to  such  unlimited  extent  ^^®^"*** 
as  they  might  think  proper  to  employ  that  water 
for  machinery,  and  for  other  purposes  which,  to 
this  moment,  have  neither  been  defined  nor  as- 
certained. According  to  the  literal  import  of  the 
articles  and  the  tack,  the  Respondents  are  to  exer- 
cise  uocontrouled  power  over  the  river,  under  the 
guarantee  of  the  Appellant,  and  at  his  risk. 

To  the  objection  that  this  is  an  extravagant 
warranty,  which  it  is  hardly  credible  a  man  part- 
ing with  the  inheritance  of  lands  should  agree  to 
give,  it  18  answered,  that  he  did  warrant  the  same 
privilege  for  99  years.  That  is  undoubtedly  an  im- 
pDvident  undertaking,  but  nothing  like  the  im-( 
providence  of  a  jguarantee  of  such  a  privilege  in 
perpetuity.  On  the  other  hand,  when  the  Re- 
spondents became  the  heritors  of  the  lands,  it  is 
not  unreasonable  to  suppose,  that  having  pur- 
diased  the  inheritance,  they  took  upon  themselves 
the  bargain  and  warranty  of  their  lessor.  He  had 
by  agreement  bound  himself  by  warranty  for  99 
years;  and  from  the  year  1792  to  1797,  the  Re- 
spondents, under  that  agreement  and  the  lease 
which  followed,  had  taken  water  for  the  supply 
of  their  extensive  machinery,  without  disturbance, 
except  in  a  trifling  instance.  But  upon  the  new 
contract  for  purchase  of  the  inheritance,  thequcs- 
tioD  is.  Whether  the  Respondents  by  the  specialties 
of  their  contract,  have  precluded  the  application 
of  that  rule  which  governs  such  transactions  be- 
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18 19.       tween  the  vendor  and  vendee  of  an  inheritanc 
^"'■*^^'""*"^  that  the  vendee  takes  upon  himself  the  relation 

PATON  I'. 

BREBVERAVD  thc  vendor  with  respect  to  lessees,  and  as 
ANOTHER.      claims  which  the  vendor  had  created,  unless  t 
terms  of  the  agreement  expressly  shut  out  t 
application  of  such  a  rule  to  his  case. 
May  19  and        As  to  the  Other  feu-contract,  if  that  by  expn 
inicl^p.^55.     '^''"^s  binds  the  Appellant  to  perpetual  warrant 
upon  which  I  give  no  opinion,  are  we  to  say  th 
because  one  agreement  operates  by  express  tern 
the  same  construction  is  to  be  put  upon  the  otl 
agreement  which  has  no  such  terms,  and  whc 
the  parties  think  proper  to  use  precisely  the  sai 
terms,  with  respect  to  the  premises  which  ne\ 
were  in  lease,*  as  with  respect  to  those  whi 
were  ? 

The  case  does  not  require  any  judgment  to 
given  upon  the  construction  of  the  feu-contnn 
The  only  question  now  at  issue  is.  How  it  shall 
carried  into  execution?  That  will  be  mostpropei 
done  by  transferring  to  the  proposed  feu-chart 
the  very  terms  respecting  rights  and  privily 
which  were  used,  and  are  to  be  found  in  the  cc 
tract.  The  question,  what  are  the  rights  and  p 
vilcges  which  pass  under  the  terms  contained 
the  feu*charter,  may  then  become  the  subject 
actions  of  declaratur;  and  the  Court  of  Sessic 
silting    as  a  Court   of  Equity,    must   consic] 

*  This  observation  relates  to  a  grant  of  three  acres  of  la 
not  before  in  lease,  which  are  included  in  the  agreement  of 
Sd  and  9th  of  Februarji  1810.  In  abstracting  the  deeds  wh 
form  the  ground.work  of  the  case,  this  material  passage  1 
omittedi  partly  from  inadvertence  and  partly  from  die  desiR 
curtailment. 
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whether  they  will  be  justified  in  the  conclusion       is  19. 
(bit  the  recital  appears  to  be  for  the  purpose  of  as- 
certaining  what  rights  and  privileges  are  to  be  con-  brebner  amb 
feyed,  and  that  the  rights  and  privileges  in  ques-  ^^°^"**- 
don  are  such  as  do  not  belong  to  the  lands ;    or 
vhether  they  can  safely  determine,  from  the  words 
which  are  to  be  found  in  this  feu-contract,  that  it 
ms  the  intention  of  the  parties  to  include  in  their 
ig^eement  not  only  the  rights  and  privileges  which 
bdoog  to  the  lands,  but  the  rights  and  privileges 
vhich  are  claimed.    If  the  parties  do  not  come  to 
tome  compromise  upon  that  question,  the  con- 
veyance must  be  submitted  to  the  Court  of  Session, 
toconsider  and  decide,  whether  the  great  privilege 
which  is  the  subject  of  dispute  does  pass  by  it  or 
not     In  my  opinion,  it  does  not  pass.     But  the 
opinion  thus  given  is  extra-judicial.    It  cannot 
interfere  with  the  rights  of  the  parties  to  agitate 
diat  question.     If  hereafler  the  Court  shall  say, 
this  is  a  liberty  and  privilege  belonging  to  the 
lands,  the  Appellant  must  abide  by  that  decision, 
because  he  has  agreed  to  grant  the  liberties  and 
Ae  privileges  belonging  to  the  lands ;  and  even 
aopposing  it  not  to  be  a  right  and  privilege  belong- 
ing to  the  lands,  yet,  if  upon  consideration  of 
the  special  words  of  the  recital,  it  can  be  inferred 
that  the  Appellant  has  bound  himself  by  agree* 
aient,  he  must,  in  that'case,  also  convey  the  rights 
ind  privileges,  which  come  within  the  terms  of  his 
agreement,  though  not  belonging  to  the  lands. 

Whenever  the  question  shall  arise  as  to  the 
ri^t  construction  of  the  conveyance  so  executed, 
itwiU  be  matter  of  consideration  on  the  one  hand, 
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1819-       how  far  it  was  the  intention  of  the  Appellani 
^""^y^^  to  part  with  an  inheritance  affected  by  the  same 

•  PATOMT  if 

BRBBMBR  AND  terms  and  conditions,  which  affected  that  estate 
ANOTHER.      under  the  lease ;   or  on  the  other  hand  to  with, 
hold  what  was  granted  by  the  lease. 

With  respect  to  the  medium  of  proof  assumed 
in  the  Court  below,  it  may  be  remarked  as  sin- 
gular^ that  although  the   two  agreements  wen 
separated  in  the  progress,  yet  one  of  them  was  ad- 
mitted  as  evidence  to  assist  in  the  construction  o: 
May  19  and     the  Other;  and  the  judicial  conclusion  is,  that  bd 
«3, 1810,        eause  the  one  agreement  has  words  which  in  th< 
judgment  of  the  Court  conveyed,   or  meant  U 
Feb.  3  and  9,  couvcy.  Certain  rights,  therefore  the  other  agree 

ment  must  be  considered  to  have  embodied  ii 
it  the  same  intention,  although  different  words  ar< 
used. 

It  appears  to  me  upon  the  whole,  that  if  th( 
interlocutor  of  the  Lord  Ordinary  is  altered,  b; 
striking  out  the  words  in  italics,*'  and  by  declarinj 
that,  instead  of  those  words  in  italics  being  in 
serted,  this  conveyance  ought  to  be  made  in  tb 
very  terms  of  the  feu-contract,  that  alteration  wil 
be  sufficient,  and  that  is  an  alteration  which  th 
rights  of  the  parties  require. 

April  r,  18IQ.  The  judgment  of  the  House  was  given  accordin 
to  the  suggestion  of  the  Lord  Chancellor,  with  th 
^Iteratiops  proposed  by  him  as  above  stated. 

*  The  wonis  are,  "  and  the  feu-contract  shall  dispose  ai 
*'  confer  all  the  rights  and  privileges  contained  in  the  leases, 
^^  |o  those  subjects  contained  in  the  leases.'' 
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SCOTLAND. 

« 
APPEAL  FROM  THE  COURT  OF  SES2SI0N. 

Tasker     . Appellant. 

CuNxiNGHAME  AND  OTHERS Respondents. 

A  determination  made  by  an  agent  duly  authorised  or  ac- 
knowledged not  to  sail  upon  the  voyage  insured,  but  upon 
adiSerent  voyage,  is  an  abandonment,  and  discharges  the 
onderwriters. 

Correspondents  at  Cadiz,  of  ship-owners  in  England,  having 
received  directions  to  Mlast  and  freight  a  ship  for  the 
Clyde,  suggest  a  slight  variance  as  to  the  port  of  destina- 
tion, which  the  owners  adopt  by  insuring  the  ship  and 
car^o  for  a  voyage,  including  the  port  named  and  fixed  by 
their  agents.  Soon  afterwards,  the  agents  at  Cadiz  in- 
fortned  the  owners  that,  owing  to  a  change  of  circum- 
iitauces,  and  with  the  advice  and  concurrence  of  the  cap- 
tain, they  have  determined  not  to  send  the  ship  according 
to  their  former  suggestion  (i,  e.  upon  the  voyage  insured), 
bat  direct  to  Newfoundland.  Eight  days  after  this  new  de- 
ttnnination,  the  ship  is  stranded  injhe  bay  of  Cadiz,  and 
burnt  by  the  French  army.  The  several  letters  containing 
intelligence  of  the  new  alteration  of  the  voyage  and  of  the 
W  of  the  ship,  arrived  in  England,  and  were  received  by 
the  owners  upon  the  same  day. 

The  House  of  Lords  reversing  the  judgments  of  the  Court 
below,  decided,  that  the  correspondents  at  Cadiz  were  the 
jtgcnts  of  the  i^espondents ;  that  the  voyage  insured  was 
abandoned  by  their  determination  to  send  the  ship  on  a 
different  voyaire,.  and  therefore  that  the  underwriters  were 
not  liable  for  the  loss.  1  he  consequence  of  this  decision 
being  that  the  owners  were  bound  to  refund  to  the  under- 
writers, with  interest,  monies  which  had  been  paid  by 
them  before  they  were  apprised  of  the  facts, 

iHE  Respondents,  who  were  engaged  in  the      1819. 
Newfoundland  trade,  expecting  one  of  their  ves-  Tm^^Tr. 
wis,  called   the   Henrietta,  to  arrive  with  a  car-  cunking- 
go  of  fish,  at  Cadiz,  in  the  beginning  of  the  year 
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18 19. 

TASKER  V. 
CUKNING- 
HAME  AND 
OTHERS, 


1810,  directed  Messrs.  Lynch  and  Co.  their  agents 
at  that  place,  as  soon  as  the  cargo  should  be 
discharged,  to  ballast  the  vessel  with  salt,  and  to 
endeavour  to  procure  freight  Jor  her  to  Clyde. 
The  vessel  arrived  at  Cadiz  about  the  time  expect- 
ed, but  the  French  army  having  taken  possession 
of  the  salt-pans  in  that  neighbourhood,  it  was  not 
in  the  power  of  Lynch  and  Co.  to  comply  with 
the  Respondents'  instructions.  Under  these  cir- 
cumstances^ they  resolved,  with  the  approbation 
of  the  ship-master,  to  dispatch  the  vessel  Jor  Li- 
verpool, in  place  of  Clyde.  Of  this  change  in  the 
destination  of  the  vessel,  Messrs.  Lynch  and  Co. 
advised  the  Respondents,  by  a  letter  dated  the 
36th  of  January,  1810.  By  a  letter  dated  the  10th 
of  February,  from  the  same  persons  to  the  Respon- 
dents,  the  cause  of  this  variation  is  assigned  in  the 
following  terms :  '^  J  have,  at  last,  sold  the  Eliza- 
beth's cargo,  at  34.  per  quintal,  &c.  As  to  the 
Henrietta's,  I  could  not  get  a  purchaser  for  the 
"  whole,  so  that  begun  to  retail  it  at  five  dollars, 
^'  at  which  I  hope  to  run  the  whole  off*  shortly. 
*'  As*  the  French  have  got  possession  of  all  the 
*'  salt-pans  in  the  neighbourhood,  I  cannot  ship 
^^  any  salt  in  these  vessels,  so  that  will  set  them 
*'  up  for  Liverpool  (where  can  get  salt)  with  a 
prospect  of  getting  full  freight  without  much 
delay." 

It  was  necessary  that  a  cargoof  salt  should  be 
sent  out  to  Newfoundland  early  in  the  spring,  for 
the  supply  of  the  fishery,  and  salt  could  only  be 
procured  at  the  port  of  Liverpool.  Messrs.  Lynch's 
letter,  acquainting  the  Respondents  with  their  in- 
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tentions^was  written  while  the  fish  cargo  was  yet       1819. 
on  board.     After  the  receipt  of  it,  and  upon  the  ^"^v— ' 
18th  of  March,  the  Respondents  efiected  a  policy  cuNMnre. 
of  insurance  upon  the  voyage  at  and  from  Cadiz  oTMiiir* 
to  her  port  of  discharge  in  St.  George's  Channel^ 
iodading  Clyde^  which  was  underwritten  by  the 
Appellant  to  the  extent  of  ]  00/. 
Circumstances  afterwards  occurred  which  in* 
duced   Messrs.  Lynch  and  the  ship-master  again 
toiker  the  destination  of  the  vessel.   The  sale  and 
delivery  of  the  cargo  had  been  protracted  so  long, 
ai  to  give  reason  to  apprehend  that,  if  the  vessel 
proceeded  to  Liverpool  to  load  salt,  the  supply  of 
that  article  would  not  reach  Newfoundland  at  the 
proper  season  in  spring ;  and,  in  the  mean  time,  the 
French  had  retired  from  the  salt-pans  at  Cadiz,  so 
that  a  cargo  of  salt  could  readily  be  obtained 
there. 

Messrs.  Lynch  and  Co.  therefore,  after  con- 
sulting with  the  master  of  the  Henrietta,  and 
vith  the  master  of  another  vessel  belonging  to 
the  Respondents,  deemed  it  for  the  interest  of 
the  Respondents  to  dispatch  the  Henrietta  direct 
t^  Newfoundland;  and  as  it  was  necessary  to  give 
uimediate  information  to  the  Respondents,  of  this 
change  in  the  destination  of  the  vessel,  to  the  end 
that  they  might  effect  insurance  on  the  new  voyage^ 
they,  on  the  28th  February,  1810,  wrote  to  the 
^spondents  in  the  following  terms  :  ^^  In  conse- 
"  quence  of  the  unprecedentedwant  of  small  craft, 
'^  nay,  the  general  confusion  that  has  prevailed 
^'  Mce  the  French  appeared  in  this  neighbourhood, 
'^  tbe  delivery  of  the  Elizabeth's  cargo  has  been 
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^^  delayed  until  now ;  and  as  it  is  likely  the  Hen- 
^^  rietta  will  be  detained  from  the  same  causes^ 
"  until  the  end  of  the  month,  Captain  Collins  has, 
afler  consulting  with  Captain  Fields,  determined 
to  return  direct  to  St.  John's,  with  a  cargo  of 
"  salt,  now  to  be  had  at  double  price,  which  let 
"  serve  Jo r  j/our  Government.'*  Eight  days  after 
the  date  of  this  letter,  while  the  vessel  was  lying 
ai  Cadiz,  she  was  driven  on  shore  in  a  storm,  and 
burnt  by  the  French.  The  letter  of  the  28th  of 
February,  and  another  letter  conveying  the  intel- 
ligence of  the  loss,  were  received  by  the  Re- 
spondents on  the  same  day,  viz.  upon  the  21  st  of 
April,  1810. 

In  these  circumstances  the  Respondents  did  not 
communicate  to  the  Appellant,  or  the  other  under- 
writers, the  letter  which  they  had  received  from 
Lynch  and  Co.  respecting  the  projected  alteration 
of  the  voyage,  but  obtained  payment  from  them  for 
a  total  loss.  The  fact  having  afterwards  come  to 
the  knowledge  of  the  underwriters,  they  applied, 
by  letter,  to  the  Respondents  for  repetition 
(repayment)  of  the  money  so  paid  to  them,  which 
being  refused,  the  Appellant  brought  an  action 
before  the  High  Court  of  Admiralty,  in 
which  he  concluded,  that  "  the  said  Cunning- 
"  hame,  Stevenson,  and  Co.  and  John  Bell, 
merchant,  in  Glasgow,  an  individual  partner  of 
the  said  company,  should  be  deemed  and  or- 
**  dained,  by  decree  and  sentence  of  the  Judge 
"  of  our  said  High  Court  of  Admiralty,  to  make 
**  payment,  conjunctly  and  severally,  to  the  com- 
**  plainer,  of  the  sum  of  94/.  10^.  sterling,  toge- 
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*^  tber  with  the  due  and  lawful  interest  of  the  said       1R19. 
"  sum,  from  and  since  the  1 1  th  day  of  October,  ''— v--^-^ 
^  1810,  and  while  payment,   and  also  for  ex-  cdnningI 
^  pences."  "^*"  ^""^ 

After  various  proceedings  in  the  suit,  the 
Judge  Admiral  pronounced  the  following  inter-^ 
kutor. — "  May  13,  ISlS,  The  Judge  Admi- 
**  ral  having  advised  the  libel,  the  defences,  an- 
^  swers,  and  whole  writings  produced,  finds,  that 

*  the  defenders  were  concerned  in  the  ship  Hen- 

*  rietta,  commanded  by  Captain  Cdllins,  expect- 

'^  ed  at  Cadiz,  with  a  cargo  offish,  about  January 

"1810;  and  that  they  gave  orders  in   1809,  to 

"  Lynch  and  Co.  their  agents  at  Cadiz,  to  load 

"  the  Henrietta  with  a  cargo  for  Britain,  as  soon 

^  as  her  cargo  offish  could  be  discharged :  finds, 

"  that  the  defenders  received  letters  from  Lynch 

"  and  Co.  notifying  that  said  vessel  was  to  be 

*^  loaded  for  Liverpool,  in  consequence  of  which 

"  the  defenders  insured  her  at  and  from  Cadiz  to 

**  Great  Britain,  and  of  course,  the  voyage  then 

"  intended  was  bond  Jide  insured :  finds,  that  by 

**  the  same  post  they  received  from  Lynch  and^ 

**  Ca  a  letter,  dated  the  28th  of  February,  and 

^  another  dated  the  I2th  of  March,  both  in  the 

'*  year  1810,  the  former  announcing  an  intention 

^  in  Captain  Collins  not  to  isail  for  Britain,  but 

^*  for  Newfoundland,   and   the  other  intimating 

**  the  total  loss  of  the  Henrietta,  while  still  in  the 

*'  bay  of  Cadiz,  and  when  a  small  part  of  her 

**  loading  only  had  been  delivered,  and,  of  course, 

^*  before  she  was  in  a  state  to  sail  on  any  voyage : 

^^  finds,    that  as  the  projected  voyage  to  New* 
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*'  foundland  might  have  been  countermanded  by 
^^  the  defenders,  or  even  as  Captain  Collins  might 
^'  again  have  altered  his  intentions,  without  any 
^'  such  orders^  and  the  voyage  insured  might 
^  have  been  commenced,  if  the  vessel  had  not 
^  been  lost  in  the  bay  of  Cadiz,  there  is  no  evi- 
«<  deuce  of  an  actual  abandonment  by  the  de- 
«^  fenders,  nor  even  by  their  captain,  of  the 
<«  voyage  insured,  nor  of  mala  Jides,  in  any  re- 
'^  spect,  and,  therefore,  sustains  the  defences, 
*'  assoilzies  the  defenders,  and  finds  them  entitled 
"  to  expences.** 

The  Appellant  having  brought  this  judgment 
under  review  of  the  Court  of  Session  by  process  of 
suspension  and  reduction,  and  the  cause  having 
come  before  Lord  Pitmilly,  Ordinary,  his  Lord- 
ship, afler  various  proceedings,  pronounced 
the  following  interlocutor: — "  The  Lord  Or- 
^  dinary  having  considered  the  memorial  of 
^^  the  suspender,  with  the  memorial  of  the  de- 
fenders in  the  conjoined  actions,  and  whole 
process;    in  respect  the  resolution  taken  by 

the  defenders'  shipmaster.  Captain  Collins, 
to  return  direct  to  St.  John's,  instead  of  pro- 
ceeding  on  the  voyage  insured,  as  communis 
cated  to  the  defenders  by  their  agent,  Mr. 
Lynch,  in  his  letter  of  28th  February,  1810, 

"  was  not  consented  to,  or  Judged  of  by  the  de- 
fenders, the  owners,  and  insurers  of  the  vessel ; 
and  no  step  whatever  was  taken  between  the 
date  of  the  letter  referred  to,  and  the  total  loss 

"  of  the  cargo  (eight  days  thereafter),  to  carry 
the  captain's  resolution  into  effect,  very  small 
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^pait  only  of  the  former  cargo  having  been       1819. 

^  Itndedi  and  no  preparations  having  been  made  ^"^"v-^-^ 

^^  for  a  new  voyage  in  the  intermediate  period ;  cumiMol 

"  finds,  that  the  circumstances  founded  on  by  the  "thwuiI'* 

^  pursuer,  do  not  amount  to  an  abandonment  of 

^  the  voyage  insured.    Finds,  therefor e,  that  it  is 

^  unnecessary  to  allow  a  proof  of  the  pursuer's 

^  allegation,  that  where  a  particular  voyage  has 

^  been  insured,  and  afterwards  abandoned,  the 

'^  onderwriter   is  not  entitled  to  the  premium. 

^  In  the  reduction  sustains  the  defences^  and 

^'  issoilzies  the  defenders,  and  in  the  suspension 

*^  finds  the  letters  orderly  proceeded,  and  de* 

**  cems.** 

A  representation  was  made  by  the  AppeUant ; 
but  the  Lord  Ordinary,  by  interlocutor,  dated  the 
28th  of  February,  I8I5,  adhered  to  his  former 
decision. 

Against  these  interlocutors  the  AppelUnt  re- 
claimed by  two  successive  petitions  to  the  second 
dividpn  of  the  court;  but  the  court  being  of 
opinion,  that  there  was  no  evidence  that  the 
voyage  to  Britain  was  abandoned,  the  Lords, 
by  two  successive  interlocutors,  dated  respec- 
tively the  17th  of  January,  and  the  l6th  of 
February,  1816,  adhered  to  the  interlocutors 
complained  of. 

From  these  several  interlocutors  of  the  Judge 
Admiral,  the  Lord  Ordinary,  and  the  Second 
Division  of  the  Court  of  Session,  the  Appellant 
presented  his  appeal  to  the  House  of  Peers. 

For  the  Appellants,  the  Solicitor  General  and 
Mr.  Adam. — In  this  case  there  was  a  substitution 
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of  one  voyage  for  another,  made  by  persons  bavirig 
authority  as  agents  by  law  and  usage,  and  recog- 
nized by  the  Respondents.  By  the  determinatioti 
of  the  agent  the  voyage  was  altered,  and  the 
liability  of  the  underwriters  ceased.  This  is  to- 
tally different  from  a  case  of  intended  deviation, 
where  a  loss  happens  before  the  ship  arrives  at 
the  point  of  intended  deviation.  There  can  be  no 
such  deviation  from  a  voyage  which  never  was  iiv* 
tended.  Here  the  voyage  insured  was  aban- 
doned, and  another  was  substituted.  The  aban- 
donment once  made  operates  immediately  to 
release  the  underwriters.  Chitty  v.  Selwyn^ 
'I  Atk.*  No  step  taken  towards  the  voyage 
is  necessary.  Intention  is  sufficient  to  constitute 
a    new    voyage.      The    voyage    insured    rested 


*  In  Chitty  v.  Sdvsyn^  the  only  matter  decided  was,  that  a 
mission  should  issue  to  examine  witnesses  abroad,  and  an  in* 
junction  until,  &c.  But  Lord  Hardwickc  C.  obiter  said,  **  Whea 
**  a  ship  is  insured  at  and  from  a  place,  and  it  arrives  at  that 
**  place,  as  long  as  the  ship  is  preparing  for  the  voyage  upon 
*^  which  it  is  insured,  the  insurer  is  liable.  But  if  all  thoughts 
'*  of  the  voyage  are  laid  aside,  and  the  ship  lies  there  five,  six, 
^*  or  seven  years,  with  the  owner's  privity,  it  shall  never  be  aaid 
**  that  the  insurer  is  liable." 

In  Way  v,  Modigliani^  the  ship  had  actually  proceeded  on  a 
different  voyage.  But  there  is  a  case,  Wooldridge  v.  BoydeU^ 
Doug.  Rep.  16,  where,  (according  to  the  judgment  of  Buller,  J. 
in  the  above  case)  '<  It  was  held,  that  if  a  ship  insured  for  one 
«<  voyage  sail  upon  another,  and  the  track  in  the  outset  of  the 
**  voyage  is  the  same,  and  she  be  taken  before  she  arrive  at  the 
**  dividing  point  of  the  two  voyages,  the  policy  is  diachargedL" 
There  it  was  no  more  than  intention.  If  she  had  arrived  at 
the  dividing  point,  the  original  voyage,  according  to  the  original 
intention,  might  have  been  resumed,  yet  the  right  under  the 
policy  would  not  have  revived. 
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merely  in  intention.    Suppose  the  letter  announc-       1819. 
iDg  the  alteration  had  arrived  before  the  intelli- 
gence of  the  loss,  and  an  insurance  had  been  cunviitg.' 
made  on  the  intended  new  voyage,  the  liability  ^'**  ^'^ 
upon  the  original  insurance  would  not  have  con- 
tinned.     JVay  v.  Modigliani,  2  T.  R.  SO. 

After  the  determination  to  abandon  the  voyage 
insured,  the  underwriters  could  not  have  reco- 
yeied  the  premium.  Long  v.  Aliens  B.  R.  Easter, 
25  Geo.  3.  That  is  the  law  and  usage  in  Scotland, 
aswell  as  England.  The  Respondents  acknow- 
ledge the  fact.  It  is  alleged,  and  they  have  not 
denied  it.  But  as  the  premium  is  the  considera- 
tion for  the  insurance,  if  the  right  to  the  premium 
&il8,  the  right  to  the  indemnity  must  also  fail. 

The  Appellant  having  paid  the  loss,  when 
ignorant  of  the  facts,  the  money  is  by  law  re- 
eoverable. 

For  the  Respondents — Mr.  Scarlett  and  Mr. 
Wether  ell.    The  policy  in  this  case  attached  from 
the  moment  when    the  ship  moored  at  Cadiz. 
Where  a  policy  once  attaches,  no  intention  to 
deviate  or  alter  the  voyage  can  affect  the  policy, 
if  a  loss  happens  before  any  act  is  done  towards 
^Rsctuating  the  intention.     Intention,  unaccom- 
panied by  an  act,  is  in  its  nature  mutable.     Sup- 
pose the  agents  had  afler wards,  and  before  the 
cargo  was  discharged,  announced  a  further  inten- 
tion to  revert  to  the  voyage  insured;  the  owners  in 
the  mean  time  having  effected  a  policy  on  or  before 
the  12th  of  March,   would  the  momentary   in- 
tention have  destroyed  the  policy  ?   Policies  con- 
tinue binding  so  long  as  no  act  is  done  to  com- 
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mence  a  new  risk.  In  fFay  tr.  Modigliani,  the 
policy  wals  to  take  effect  from  a  given  day,  before 
which  the  ship  had  sailed  on  a  different  voyage^ 
and  the  risk  never  commenced.  The  case  of  Ijmg 
V.  JUeny*  rightly  considered,  is  in  favour  of  the 
Respondents.  The  policy  in  that  case  being  upon 
a  voyage  at  and  from  Jamaica,  the  risk  com- 
menced by  virtue  of  the  word  ^^  atJ*  If  the  ship. 
had  been  lost  at  Jamaica,  the  underwriters  would 
have  been  liable ;  and  therefore,  on  principle,  they 
would  on  such  a  policy  have  been  entitled  to  re- 
cover the  whole  premium.  But  the  evidence  of 
usage  prevailed  :  an  usage  that^  where  the  voyage 
is  altered,  ^  per  cent  of  the  premium  is  to  be 
retained.  If  the  policy  had  not  been  at  and 
j&om,  &c.  the  underwriters  would  not  have  been 
entitled  to  any  part  of  the  premium.  There  is 
not  a  case  to  be  found  in  the  Reports,  nor  a  prin- 
ciple in  the  text-writers  to  support  the  notion  that 
ft  policy  which  has  once  attached  can  be  dis- 

*  In  Long  V.  Allerif  the  action  was  for  a  return  of  premiuda. 
The  jury  gave  a  special  verdict,  finding  an  usage,  upon 
which  the  Court  grounded  their  judgment  when  the  case  was 
argued.  The  finding  of  usage  superseded  tlie  necessity  of  the 
question  of  apportionment*  But  Lord  Mansfield  observed, 
**  The  hw  is  clear,  that  if  the  risk  be  commenced,  there  ahall 
"  be  no  return  of  premium.  Hence  questions  arise  of  distinct 
**  risks  insured  by  one  policy  or  instrument.  My  opinion  has 
^*  t>ecn  to  divide  the  risks.  I  am  aware,  that  there  are  great 
*^  difficulties  in  the  way  of  apportionments,  and  therefore  the 
*^  Court  has  sometimes  leaned  against  them."  See  Meyer  v* 
Gregsottf  Park  on  Insurance,  p.  588, 7th  edit. 

In  the  case  now  reported,  the  insurance  was  at  and  from  Cadis» 
Ac;  but  the  destination  was  altered  and  the  ship  lost  before  the 
policy  was  underwritten. 
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cbi^ged,   but  by  actual  deviation,  or  some  act 
done  to  alter  the  risk,  some  act  as  contradistin- 
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gutshed  from  intention.  In  Chitty  v.  Selwyuj  the  cuNwiiro- 
tliip  was  detained  longer  than  was  necessary  to  oTHBMr^ 
iccomplish  the  Yoysge  first  insured*  That  was 
equivalent  to  an  act.  The  underwriters  were  disi> 
charged  by  unreasonable  delay.  In  that  case,  if 
the  loss  had  happened  before  the  discharge  of  the 
cai^  or  before  the  time  of  necessary  detention 
hideli^sed,  the  underwriters  would  have  remained 
liflirfe.  In  our  case,  the  cargo  had  not  been  de- 
livered. If  the  ship  had  discharged  her  cargo, 
and  taken  new  freight,  that  would  have  been  an 
let  sufficient  to  alter  the  voyage;  but  mere  in- 
tention is  insufficient.  Call  it  determination,  it  is 
the  same  thing,  if  not  carried  into  effi^ct.  Suppose 
the  intention  had  not  been  communicated,  but 
had  rested  in  the  mind  of  the  agent,  could  that 
alter  the  voyage  ?  But  if  it  is  not  altered  by  the 
nere  uncommiunicated  determination,  how  does 
the  communication  aid  the  case  ?  Intention,  deter- 
nrination,  and  communication  are  of  the  same 
nature ;  they  are  not  acts. 

The  two  letters  having  been  received  on  the 
suae  day,  the  owner  could  have  made  no  insurance 
upon  the  new  risk,  which  would  have  been  a 
great  hardship.  If  the  mere  intention  of  a  captain 
or  agent  can  alter  the  risk  and  the  voyage  in- 
nred,  an  owner  could  never  know  whether  he 
had  eflected  a  valid  insurance.      Such  an  inten- 
tion, if  carried  into  effisct  without  the  appro- 
bation of  the  owners,  would  be  barratry  in  the 
captain.    Earlc  v.  Rowcroft^  8  East,  i  26. 

VOL.  I.  H 
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The  Solicit or-General  in  rcfply.— To  cooBtitute 
barratry,  the  act  of  the  captain  must  be  fraudulent. 
cuNinv«l  Here  it  was  for  the  benefit  of  the  owners.  Deter- 
oTHBR»r^      mination  by  persons  duly  authorised  is  sufficiettt 

to  alter  the  voyage— subsequent  acts  are  only 
proof  of  the  intention.  If  the  owners  had  insured 
the  new  voyage,  the  new  underwriters  would  bave 
been  liable,  yet  this  would  not  have  been  aa  act 
in  any  other  sense  than  as  the  determination  <^ 
the  authorized  agent  is  an  act. 
ssJuae^isig.      The  Lord  Chancellor. -^The  want  of  consent  oo 

the  part  of  the  owners  cannot  be  suffered  to  atand 
as  a  reason  for  the  interlocutor,  pronounced  by 
the  Lord  Ordinary,  if  the  judgment  itself  could 
be  affirmed.     That  no  step  was  taken  b^twee^ 
the  date  of  the  letter,  announcing  the  new  voyage 
'  and  th6(  loss  of  the  cargo ;    that  a  small  part 
only  of  the  former  cargo  was  discharged,  and 
•no  preparations  made  for  the  new  voyage,  are 
facts  assumed  in  the  Court  below,  as  the  grouqd 
of  judgment.    But  there  is  no  trace  in  tbej>ro* 
ceedings  of  any  proof  of  these  facts.    It  seems  by 
the  course  of  argument  adopted  in  thecasaSy^M 
if  these  facts  were  to  be  taken  for  granted.     To 
the  proceedings  before  the  Judge  Admiral,  and  ' 
in  the  letters  of  suspension,  it  is  alleged,  that  there    ' 
was  an  arrangement  as  to  tl^e  price  of  salt  to  te 
taken  at  Cadiz,  and  the  means  of  taking  it.      Bat 
there  is  no  proof  to  support  those  allegations.     . 

Upon  the  question  of  barratry  it  is  material  to'  \ 
consider  the  instructions  given,  and  bow  &r,  ac*  ^ 
cording  to  a  literal  construction,  tbey  sanctioB 
what  was  done  by  the  parties  acting  under  thei% 

1 
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Bf  a  passage  in  the  letter  of  the  lOth  of  February^        I819. 
it  appears  that  the  agents  then  had  an  opinion  that  ^■^■■^^'— ^ 
tlie  vessd  would  be  very  speedily  unloaded.    .  ^y  cuvyival 
die  fidlowing  passage  of  that  letter,  tjbiey  intimate  oTEiuf  ^ 
their  intention  of  sending  the  vessel  to  Liverpool, 
wA  the  owners  adopt  that  determinat^oa  by  in* 
ncmg  accordingly  for  the  Channel,  comprehend* 
mg  Qyde.   The  Captain  also  apprises  his  owners  of 
dienme  determination,  and  by  an  expressiion  Bv  a  letter dat- 
to  be  found  in  the  letter  of  the.  28th  of  February,  Yth'lmlS^^ 
it  appears,  that  upon  the  new  determination  which  in  the  state- 
Ae  agents  and  captain  had  adopted  again  to  alter  0^ 
tbe  voyage,  notice    was  communicated  to  their 
csqiloyers  fw  the  purpose  of  guiding  them  as 
to  the  insurance  which  it  would  be  necessary  to 
fftct. 

I  do  not  at  present  enter  upon  the*  discussion  of 
Aediflerence  between  intention  and  determination. 
If  the  matter  upon  the  evidence  can  be  supposed 
to  rest  in  mere  intention,  the  interlocutor  must 
be  alteted  so  far  as  it  assumes  actual  consent  c^ 
fte  owners  to  be  necessary.      For   it  -appears 
fttooghout  the  correspondence,  that  the  captain 
tnd  the  agents  had  taken  upon  themselves  todi* 
feet  or  alter  the  destination  of  the  ship,  with  the 
leqaiescence  at  least  of  the  owners.     The  risk 
kere  insured  was  not  merely  on  the  voyage,  but 
tf  and  from  the  port  of  Cadiz,  &c.     Upon  such 
priicies  difficult  questions  ari<;e  as  to  the  commence- 
ment of  the  risk,  and  the  return  of  premium. 
But  where  the  voyage  has  been  abandoned  before 
4e  commencement  of  the  risky  it  is  impossible  to 
contend  that  the  premium  could  be  claimied.  What 

m 

amounts  to  abandonment  is  a  different  question* 
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When  a  ship  is  insured  at  and  from  a  given  pori^ 
the  probable  continuance  of  the  ship  in  that  port 
is  in  the  contemplation  of  the  parties  to  the  con- 
tract If  the  owners^  or  persons  having  authority 
from  them,  change  their  intention,  and  the  ship 
is  delayed  in  that  port  for  the  purpose  of  altering 
the  voyage  and  taking  in  a  diflerent  cargo,  the 
underwriters  run  an  additional  risk  if  such  a 
change  of  intention  is  not  to  affect  the  contract. 
The  substantial  question  in  this  case  is,  whether 
any  declaration  is  to  be  found  in  the  correspond- 
ence that  the  voyage  insured  was  in  fact  aban* 
doned.  I  will  not,  at  present,  advise  the  House 
to  proceed  to  the  decision  of  a  question  upon 
which  very  nice  distinctions  have  been  taken. 
The  judgment  may  be  for  a  few  days  de* 
ferred,  and  in  the  mean  time  I  will  confer  with  s 
judge,  whose  attention  has  been  much  occupied 
with  these  subjects. 


7thJuly,i8ig.      Lard  Chancellor. — The  interlocutor  in  this  cast, 

is  in  substance,  that  the  assured  is  intitled  to  ttr 
cover  against  the  underwriters  for  a  loss  of  the  ship^ 
The  question  arises  upon  a  policy  of  insuranoe^ 
efiected  by  the  Respondents,  on  the  ship  Hemi» 
etta,  at  and  from  Cadiz.    The  Respondents,  M 
the  24th  of  November,  1809,  wrote  to  their  co^ 
respondents  at  Cadiz,  Messrs*  T.  and  H.  Lyndt 
and  Co.  a  letter  containing  instructions  respecting 
the  Henrietta.    Lynch  and  Co.,  by  their  answes^ 
dated  the  16th  of  January,  for  a  cause  explained 
in  a  subsequent  letter,  suggest  that  the  destinih 
tion  of  the  vessel  on  its  homeward  voyage  should 
i)e  varied.  By  a  letter  dated  the  lOth  of  February^ 
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they  iDform  the  Respondents  that  *^  as  the  French        1819. 
"  have  got  possession  of  all  the  salt-pans  in  the         ^    ^ 
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''  neighbourhood  of  Cadiz,  they  will  set  up  the  cwnivo'-* 
^  vessels  (one  of  which  is  the  Henrietta)  for  Li-  oxHMsf '^ 
^▼erpool/'  where  salt  may  be  procured.  The 
Oftiin  also,  by  a  letter  of  the  11th  of  February, 
informa  his  owners,  the  Respondents,  that,  for 
the  reason  before  assigned,  the  agents  mean  to 
load  the  vessel  for  Liverpool.  It  appears,  there- 
ftrei  that  the  agents  advise  their  principals  that 
the/ do  not  intend  to  follow  their  instructions. 
These  two  letters*  of  the  10th  and  1 1th  of  February 
reached  Port  Glasgow  the  9th  of  March.  On  the 
isth  of  March  the  Respondents  effect  a  policy  of 
imorancSe  upon  the  vessel,  adopting  this  variance 
in  the  destination.  The  insurance  is  effected  on 
&e  vessel,  ^^  at  and  from  Cadiz  to  her  port  of  dis- 
"  cfaaige  in  St.  George's  Channel,  &c/'  compre- 
ittdii^  Clyde.  Without  adverting  to  the  cases 
tf  apportionment,  it  is  clear,  that  though  a  ship 
sjosored  at  and  from  a  certain  port,  it  is  insured 
vith  a  view  to  the  probable  continuance  of  the  vei- 
d  It  that  port,  and  the  voyage  on  which  it  is  to  be 
tt^iloyed.  For,  according  to  the  voyage,  the 
continuance  and  delay  in  port  may  differ.  Upon 
&e  S8th  of  February,  these  same  agents  dis* 
pttched  another  letter  to  the  Respondents, 
whereby,  after  noticing  the  delay  which,  contrary 
to  their  expectations,  had  already  taken  place,  and 
the  fiirther  delay  in  the  delivery  of  the  cargo, 

*  The  JjJtd  Chancellor  read  the  letters  in  moving  judgment ; 
bat  as  the  letter  of  the  agents  has  already  been  given  in  the 
ifUHneiit  of  the  &cts  of  the  case,  it  is  hot  here  repeated.  The 
litter  of  the  captain  was  to  the  same  e&ct 
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which  was  likely  to  ensue,  they  add  this  importan 

passage  :— ^*  Captain  C.  has  determined  to  retur 

direct  to  St  John's  with  a  cargo  of  salt,  no^ 

to  be  had  at  double  the  usual  price,  which  h 

**  serve  for  your  government**    By  a  letter  date 

the  12th  of  March,  and  which  came-  to  hand  o 

the  same  day  as  the  letter  of  the  28th  of  Febroarj 

the  Respondents  received  advice  of  the  loss  i 

the  ship  insured.     The  interlocutor  of  the  Loi 

Ordinary  contains  a  declaration  which  is  now  give 

up  as    untenable,  viz.  that  the  owners  had  nt 

consented  to  the  alteration  of  the  voyage.     I 

the  letter  amiouncing  the  change  came  to  ban 

after  the  loss  of  the  ship,  they  could  not  gii 

actual  consent.    But  the  agents  and  captain  ha 

on  a  former  occasion,  made  alterations  respectii 

the  voyage,  and  the  owners  acquiesced  in,  ai 

acted  upon  their  advice  and  determination.  •  Tl 

owners  had  therefore  undoubtedly  constituted  the 

agents,  with  authority  to  alter  the  destination 

the  ship.     It  is  alleged  that  a  small  part  only 

the  cargo  was  delivered  before  the  loss ;  and  it 

contended,  that  as  there  was  nothing  to  alter  tl 

voyage^  but  intentSon   which   might  have  bei 

again  varied,  and  as  there  was  no  progress  mih 

in  unloading  the  cargo,  nor  any  other  act  doi 

towards  a  change  of  voyage ;  this  is  to  be  tott 

dered  as  resting  in  mere  intention^  and  thott 

loss  must  be  considered  as  a  loss  under  the  polU 

Undoubtedly  a  mere  meditated  change  does  t 

affect  a   policy.       But  circumstances  are  to 

taken  as  evidence  of  a  determination,  and  wl 

better  evidence  can  we  have^  than  that  those  w 

were  authorised  had  determined  to  change  ti 
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voyage.    In  my  opinion  the  voyage  was  aban-       1819. 
doned  j  and  I  have  the  highest  authority  in  West-  ^"— ^^'^— ^ 
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minster  Hall  to  confirm  tliat  opinion.  Suppose  cuvnivoI 
they  had  gone  upon  the  second  voyage,  and  the  otmr^." 
ibip  had  been  lost  after  insurance  for  that  voy^iLge^ 
on  which  of  the  two  policies  could  they  have 
dairoed  and  recovered  ?  Certainly  not  on  the  first 
Upon  the  letters  of  the  agents  and  the  captain,  it 
mutt  clearly  be  considered  an  abandonment 

The  Lords  found,  that  the  voyage  ought  to  be  7thJuly,isi9 
eoosidered  as  having  been  abandoned  before  the 
kn  of  the  vessel, — and  the  interlocutors  were 
reversed. 

S*  Upon  the  question,  when  a  risk  commencet  under  the 
lord  **  at,**  the  case  of  Lambert  v.  Liddiard,  5  Taunt.  480, 
piket  the  nearest  approach  to  the  case  reported.  In-Lambert  v. 
Udiard,  it  was  held  that  the  risk  had  commenced  upon  the 
gnxmd  (bat  the  ship  had  prepar$dfor  the  voyage,  by  inquiring 
bra  cai^o.  Where  the  contract  is,  that  the  beginning  of  the 
idftoture  shall. be'  **  immediately /rom  and  afler  the  arrival  of 
**  the  ship  at,''  &c. ;  or  "from  the  departure,"  the  difficulty  is 
naioved.  Id  the  common  case  where  it  is  **  at  and  from,^'  &c* 
vidiout  any  special  words  to  restrict  the  meaning  of  the  word 
"s/y''  the  beginning  to  load  the  cargo,  or  prepanpg  for  the 
voyage,  seem  to  be  the  principal  circumstances  to  determine 
Ae  commencement  of  the  risk.  In  the  case  above  reported,  it 
■ly  be  material  to  note,  that  a  very  small  proportion  of  the 
oigo  brought  into  the  port  of  Cadiz  had  been  discharged  when 
tks  ship  was  lost ;  and  that  the  owners  had  received  from  the 
iMlcrwriters  00  that  cargo  the  amount  of  their  loss,. upon  the 
poond  that  the  risk  was  not  at  an  end  when  the  loss  happened. 
Upon  the  question  of  abandonment,  the  case  of  DriscoU  v. 
BoviO,  1  Bos.  6c  Pul.  SIS,  is  the  nearest  to  (but  iar  short  of)  the 
cae  reported.  For  in  that  case  the  captain  had  written  a  letter, 
tdung  advice  of  the  broker ;  but  he  had  reserved  his  deter- 
■iaation,  and  afterwards  sailed  upon  a  voyage  which,  in  the 
Qpnion  of  the  Courts  was  within  the  terms  of  the  original  policy. 
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ENGLAND. 


APPEAL  FROM  THE  HIGH  COUET  OF  CHANCERY. 


Jackson Appellant. 

Innes  and  others Respondents. 

Where  lands  are  in  settlement,  and  the  husband  and  wife 
join  in  a  mortgage  of  them,  if  the  deed  creating  the 
security  is  no  more  in  effect  than  a  simple  charge  upon 
the  lands,  and  does  not  aher  the  limitations  further  than 
is  necessary  to  create  the  charge,  the  right  of  redemption, 
although  It  be  reserved  by  the  deed  to  the  husband  aiid 
wife,  or  either  of  them,  tneir  or  either  oj  their  heirs,  &c. 
belongs  only  to  those  who  are  intitled  under  the  settle 
ment,  and  not  to  the  heirs  of  the  husband,  if  he  survive 
the  wife. 

But  where  the  lands  of  A.  upon  her  marriage  were  settled  to 
the  use  of  husband  and  wife  successively  for  life,  remainder 
in  strict  settlement,  remainder  to  the  wife  and  her  heirs, 
with  a  power  of  revocation  and  appointment  of  new  uses ; 
and  she  joined  with  her  husband  in  a  mortgage,  and  by 
the  deed  t<tlead  the  uses  of  a  fine  which  the  husband 
and  wife  afterwards  levied,  according  to  covenant,  the 
lands  after  the  deterniinati(in  of  the  term,  created  to  secure 
the  repayment  of  the  money  borrowed^  were  limited  to  the 
husbancl  and  wife,  and  survivor  for  life,  remainder  in  tail 
special  ;  remainder,  for  default  of  such  issue,  to  the  right 
heirs  of  the  survivor  of  husband  and  wife :  The  wife 
having  died  without  issue,  leaving  the  husband  survivor, 
it  was  held,  that  this  was  more  than  a  mere  mortgage 
transaction — that  there  wasevidmce  of  an  intention  to 
effect  a  change  of  the  beneficial  interest ;  and  tl  at  there 
was  upon  the  face  of  the  deed  a  clear  manifestation  of 
such  intention,  equivalent  to  a  declaration  ;  and  conse* 
quently  that  the  husband  and  his  heirs,  and  not  the  heirs 
of  the  wife,  were  intilled  to  the  equity  of  redemption. 
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Lord  Redesdale. — ^The  facts*  material  to  be  isio. 
•tated  in  this  case  are  as  follows :— By  a  marriage  ^^-^v—-^ 
tettlement^  executed  in  the  year  174S,  certain  mntAm 
linds  were  settled  to  the  use  of  Richard  Jackson,  oTHimi. 
the  husband,  for  life ;  the  remainder  to  Anne,  his 
intended  wife,  for  life ;  remainder  to  the  children^ 
lule  and  female,  of  the  marriage,  in  strict  settle* 
mest ;  remainder  to  the  use  of  Anne,  the  intended 
irife,  her  heirs  and  assigns ;  -  and  the  deed  contain- 
ed i  proviso,  enabling  R.  Jackson,  and  Anne^  his 
iotended  wife,  by  any  deed,  &c.  to  revoke  the  uses, 
ud  to  limit  or  appoint  any  other  uses  to  any 
penons,  and  for  any  estates.  In  the  year  1745, 
the  husband  and  wife  borrowed  the  sum  of  200/.; 
to  secure  the  re-payment  of  which,  by  indenture, 
dated  the  25th  of  November,  1745,  they  de- 
miied  the  said  lands  to  John  Child,  (as  mortgagee) 
fcr  the  term  of  one  thousand  years,  with  a  proviso 
&r  redemption,  by  R.  Jackson  and  Anne  hU  mfe,  or 
Aher  ofthemj  their^  or  eithtr  of  their  heirSf  &c. 
tod  in  case  of  such  redemption,  that  the  terra 
lod  estate  thereby  granted  should  determine. 
This  latter  instrument,  it  is  to  be  observed, 
coqU  only  have  efiect  under  the  power  ol'  revo- 
cttkm  contained  in  the  settlement,  and  it  oper- 

^  Tbe  fiicts,  at  they  appeared  upon  the  pleadingi  in  the  Court 
rf  Chancery,  at  the  original  hearing,  are  to  be  found  stated  at 
l^gth  b  Mr.  Vesey't  Reports^  vol.  xvi.  p.  S5.  Some  omissions 
M  MMiie  inaccuracies,  owing  probably  to  the  state  of  the 
fMii^  at  the  date  of  the  decree,  have  been  supplied  and  rec- 
tified in  the  following  report.  The  observations  made  in  moving 
)ii^igiiient  comprise  a  sufficient  outline  of  the  facts  to  make  the 
GIM  intelligible  to  the  reader,  and  to  supersede  tlie  necessity  of 
ibiaga  distinct  and  independent  narrative  of  the  case. 
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1619.  ated  merely  to  create  a  mortgage  terin>  subject 
to  redemption*  It  is  clearly  no  more  than  a 
xNNsi)  AND  simple  charge  upon  the  estate,  redeemable  by 
•TBEB8.        JacksoPj  his  wife,  and  their  heirs,  &c.  and  it  did 

not  alter  the.  limitations  of  the  seltlemjent  fiirther 
th&n  was  necessary  to  create  the  charge ;  it  was* 
therefore^  not  redeemable  by  the  heirs  of  the  sur« 
vivor  of  Jackson  and  his  wife,  but  only  by  those 
who  were  entitled  under  the  Eettlement^  in  the 
year  1746. 

Jackson  and  his  wife  having  afterwards  borrowed 
of  the  mortgagee  the  further  sum  of  400A  by  in^ 
depture,  dated  the  1st  of  January,  1746,  they 
confirmed  to  the  mortgagee,  &c.  the  lands  demised 
for  the  remainder  of  the  term,  discharged  from 
all  former  provisoes,  &c.  but  subject  to  a  proviso 
for  redemption,  upon,  payment  by  Jackson  and 
his  wife^  of  the  sum  of  600/.  with  interest,  where* 
upon  the  term  and  the  respective  indentures^ 
whereby  it  was.  granted  and  confirmed^  were 
respectively  to  cease  and  be  void;-  and  Jack^ 
son  and  his  wife  thereby  covenanted  (o  levy  a 
fine  of  the  lands,  &c.  and  it  was  declared  that  the 
fine  so  levied  of  the  premises  should  enilre  to  the 
use  of  the  mortgagee,  his,  &c.  for  the  remainder 
of  the  term,  subject  to  the  proviso  for  redemption ; 
and  "  from  and  after  the  expiration,  or  other 
^'  sooner  determination  of  the  said  term,  to  the  use 
^'  of  Richard  Jackson  and  Anne  his  wife,  for  their 
"  lives,  and  the  life  of  the  survivor,  an^I  from  the 
"  decease  of  the  survivor  to  the  use  of  the  heirs 
of  their  two  bodies^  ^c.  and  for  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  .the  sur^ 
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(<  ificor  of  R.  Jackson^  and  Anne  his   wife,  for       itig. 
"  eo^J'  &c.    A  fine  was  afterwards  levied  accord-         -    ^ 
ing  to  the  covenanty  and  it  is  upon  the  construe*  ivmgAm 
tion  and  operation  of  the  latter  words  of  this  deed  ^'^™^** 
that  the  whole  question  in  this  appeal  arises. 

Of  the  same  date  with  the  deed  by  way  of  fur- 
ther mortgage  and  limitations  R.  Jackson  executed 
a  bond  and  warrant  of  attorney  to  C.  the  mortgagee^ 
to  secure  the  repayment  of  all  the  money  borrowed. 
Id  the  ^year  1755^  R.  Jackson  paid  the  prin- 
ce and  interest  then  due  to  the  mortgagee; 
tkereupon  the  chirograph  of  the  fine,  and  the 
deed  of  1746^  to  lead  the  uses,  were  given  up  to 
him^  and  satisfaction  acknowledged  upon  the 
judgment  which  had  been  entered  up  by  the 
mortgagee.  But  I  do  not  find  that  any  assign- 
meot  was  made  to  him  of  the  term.* 

It  is  to  be  observed,  that  the  proviso  for  re^ 
demption,  which  was  contained  in  the  first  deed 

of  tnortgage,  stipulating,  that    '^  if  R.  Jackson 

*  and  Anne  his  wife,  or  either  of  them,  their 

*  or  either  of  their  heirs,  &c.  should  pay,  &c." 
was  by  the  second  deed  of  mortgage  and  new 
limitation  discharged;  and  in  this  latter  instru- 
ment the  proviso  was  simply,  "  if  R.  Jackson  and 
^  Anne  his  wife,  should  pay,  &c.  that  the  said 

^  In  Uie  report  of  this  case,  in  16  Vesey,  356,  it  is  stated, 
te  the  term  was  assigned  to  Jackson,  the  husband.  But  that  is 
•  mitttke.  The  provision  of  the  deed  is,  that  on  pajrment,  Bctu 
^  term  shall  cease ;  and  thefte  is  no  proviso  for  re-assignment, 
•^ccdrding  to  the  substance  and  prayer  of  the  cross  bill,  in  tlie 
^>u«e,  it  is  supposed  that  the  term  is  in  the  representative 
<if  Child,  the  mortgagee. 
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1819.       **  indenture  and  the  former  indenture  of  mort« 
^— ^^— -^  "  gagCf  and  every  article,  clause,  and  thing  thereia 

JACK80V9.  ^'^      .         ,fi,  -,  1. 

ivmsAVD     ^'  contained,  should  cease^  determine,    and    be 
•TiiiEs.       cc  void;*     The  effect,  therefore,  of  the  second 

deed  is  to  confirm  a  term  of  years,  which  should 
be  redeemable  and  cease  on  re-payment  of  the 
money  borrowed,  &c.  and  after  such  determina- 
tion of  the  term,  the  lands  are  settled  to  specified 
uses. 

Mrs.  Jackson  died  iti  the  year  1772,  ^without 
issue,  having  made  a  will,  which  has  no  operation 
upon  any  matter  in  question  in  this  case  :  because 
her  power  of  disposal  by  will  did  not  extend 
to  any  part  of  the  property  in  question. 

The  fine  and  the  indenture  of  1 746,  which  had 

been  delivered  up  to  tbe  husband,  were  mislaid, 

and  supposed  by  him  to  have  been  lost,  but  they 

Pasi,  p.  109.  were  found  afler  the  mortgage  transaction  between 

him  and  Charles  Cooth,  the  heir  of  Mrs.  Jackson. 

In  the  argument  of  this  case  much  stress  wa» 
laid  upon  the  expressions  of  the  letter,  written  by 
Richard,  (then  Dr.)  Jackson,  to  Cooth,  dated  the 
8th  of  July,  1772,  thirty :six  years  afler  the  date  of 
the  deed  creating  the  new  limitations.  In  that 
letter,  afler  mentioning  a  will,  supposed  to  have 
been  lefl  by  his  wife,  he  adds,  ^'  It  would  not 

hurt  me  in  the  least  to  find  it  good  for  nothing. 

As  you  are  her  heir  at  law.    Should  I  fiud  the 

fee  of  her  estate  in  me,  I  might,**  &c.  When 
he  wrote  that  letter,  he  seems  to  have  had  an 
impression  of  some  deed  By  which  the  fee  vested 
in  him.  From  this  it  has  been  argued,  that  the 
relief  has  been  rightly  given  by  a  Court  of  Equityt 
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upon  the  supposition  that  the  deed  of  1746  was  a       1819. 
friodulent  transaction.     But  it  appears  clearly,  ''•"^v— ^ 

JACKBOV  9* 

firom  the  frame  of  the  decree  *  itself,  that  it  was  not  iwBt  amb 
made  upon  that  ground ;  and  from  an  investiga*  ^^"'^'* 
tion  of  the  whole  transaction,  no  facts  can  be  coU 
lected  to  justify  the  imputation  of  fraud  To 
forget  the  particular  terms  of  a  marriage  settle- 
ment, executed  at  a  very  distant  period  of  time,  is 
no  uncommon  failure  of  the  memory ;  and.  from 
the  letter,  dated  the  7th  of  August,  1772,  in  which 
Dr.  Jackson  inclosed  a  copy  of  his  wife's  will,  and 
where  he  uses,  respecting  the  freehold  estate,  the 
expression,  '*  It  is  mine  for  life^  as  heir  to  my 
*^  children  \"  it  is  clear  that  he  had  forgotten  the 
terms  of  the  settlement,  and  was  writing  under 
evident  mistake. 

At  various  times  after  the  date  of  these  let- 
ters, Dr.  Jackson,  upon  the  application  of  Charles 
Cooth,  had  lent  him  sums  of  money,  which  in 
the  year  178S  amounted  to  600/. ;  and  Dn  Jack- 
ion  by  a  letter  sent  to  Cooth  but  a  short  time 
before,  having  infi>rmed  him  that  the  chiro> 
graph  of  the  fine  and  the  deed  to  lead  the 
uses  were  missing,  and  that  he  (Charles  Cooth), 
as  heir*at-law  to  Mrs.  Jackson,  was  intitled  to  the 

estate  after  his  (Dr.  Jackson*s)  death;    it  was 
agreed  between  them  that  the  600/.  advanced 

should  be  secured  by  a  mortgage  to  be  made  by 

Cooth  of  his  supposed  reversionary  interest.   Upon 

this  misapprehension  of  Dr.  Jackson  as  to  the 

*  Lord  Redaidale,  in  moviog  judgment,  read  the  whole  de- 
cree.   Bee  p.  us;  et  leq. 
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1919.  nature  of  his  interest  under  the  new  settlement, 
it  is  to  be  observed  (in  addition  to  the  length  of 
time  since  the  execution),  that  the  ultimate  liroi- 
OTHERS.  tation  was  not  simply  and  absolutely  to  Dr.  Jack- 
son in  fee.  But  after  estates  provided  to  hiia  and 
bis  wile  ibr  their  lives,  apd  for  their  issue,  upon  the 
decease  of  the  survivor;  the  fee  in  defiiuit  of 
issue  was  limited  to  the  survivor  of  the  husband 
and  wife.  Under  this  misapprehen^on,  however, 
a  mortgage  of  the  supposed  reversion  was  prepared 
and  executed  in  1784,  and  by  the  decree  upoii 
the  hearing  in  the  Court  below,  it  was  declared 
that  the  Appellant,  as  representative  of  Dr.  Jack* 
son^  was  intitled .  to  a  charge  upon  the  estate  to 
Vhat  amount. 

After  all  these  transactions,  Dr.  Jackson  having 
made  farther  advances  to  Cooth  by  way  of  loan, 
to  the  amount  of  400/.  the  parties  agreed  that  a 
fiM'ther  chaise  should  be  made  upon  the  supposed 
reversion  by  way  of  indorsement  upon  the  nriort- 
gage  deed  already  executed,  which  was  accord- 
ingly prepared.  But  before  it  was  carried  into 
effect,  the  chirograph  of  the  fine  and  the  deed 
to  lead  the  uses  of  the  fine,  dated  in  1746,  had 
been  discovered  by  Dr.  Jackson,  who  thereupon 
•sent  to  Charles  Cooth  the  deed,  purporting  to 
create  a  mortgage  upon  his  supposed  reversion 
as  an  useless  instrument. 

Charles  Cooth,  before  he  received  information 
of  the  discovery  of  the  fine  and  deed,  had,  by  a 
will  dated  in  1782,  given  to  one  Hester  Bower,  his 
supposed  reversionary  interest  in  the  Lye  Farm, 
(part  of  the  lands  in  question).    The  wiil  adopting 
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the  erroneous  notion  coodmunicated  to  Cooth  by      1119. 
Dr.Jacksom  himself  recites  that  •*  Dr.  Jackson  ^*— *v^-~^ 
'*  18  intitled  to  the  premises />r  life,  as  tenant  by  JhSm  m» 
"  the  curtesy  of  England:'  otk^^ 

After  the  death  of  Charles  Cooth»  Dr.  Jackson 
«ied  for  and  obtained  from  Mrs.  Bower,  part  of  the 
iiioney  advanced  to  Cooth;  and  Mrs.  Bower  died 
ill  1 794,  without  having  made  any  cltim  to  the 
leversion  under  the  will  of  Charles  Cooth.  and 
without  requiring  any  receipt  for  the  monies  paid 
bj  her  to  be  indorsed  upon  the  mortgage  of  the 
supposed  reversion. 

la  1797  Dr.  Jackson  died.  He  had  made  a 
will  in  1 77^f  when  Charles  Cooth  was  living,  by 
which  he  had  ^ven  the  lands  and  farms  in  ques- 
tion to  Charles  Cooth  and  the  Appellant.  Aftes- 
WBrdSyby  a  will  dated  in  I?97t  he  devised  the 
ttme  lands,  &c.  to  the  Appellant,  sul^ect  to  the 
darge  of  certain  annuities. 

The  Ball  was  filed  in  1804  by  J.  B.  Innes,  claim- 
ing as  heir  at  law  to  Hester  Bower.  It  was  after- 
Wards  amended  by  making  Edmund,  the  heir  at 
law  of  Charles  Cooth  a  co-plaintifi^  and  adding 
other  parties.  After  stating  the  original  settle- 
iQent#  the  several  deeds  of  mortgage,  and  new 
limitation,  &c.  and  that  the  equity  of  redemption 
Was  by  mistake  reserved  to  the  survivor  of  Dr. 
Jackson  and  his  wife ;  the  bill  prayed  an  account 
of  arrears  of  the  mortgage,  of  rents  and  profits, 
since  the  death  of  Dr.  Jackson,  &c.  and  a  re-* 
conveyance,  &c.  The  cross  bill  filed  by  the 
Appellant  seems  to  have  had  no  reasonable  object 
or  purpose,  and  was  properly  dismissed.    The 
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iBi9.  causes  having  been  heard  in  1809,  liefbre  the 
^"■*'^^**^  Lord  Chancellor,  it  was  declared,  in  the  original 
nmsAn  cause,  that  (the  Appellant)  was  a  trustee  of  the 
OTUBR8.        equity  of  redemption  in  the  estates  and  premises 


Ike  ifu        called  Lye  Farm,  for  the  said  Plaintiff  J.  B.  Innes, 

as  the  heir  at  law  of  Hester  Bower,  who  was  the 
devisee  of  Charles  Cooth,  the  eldest  son  and  heir 
at  law  of  John  Cooth,  deceased,  who  was  the  heir 
at  law  of  Anne  Jackson ;  and  of  the  equity  of  re*» 
demption  in  the  estate  and  premises  called  Burnt 
House  Farm,  for  the  said  Edmund  Cooth^  as  the 
heir  at  law  of  the  said  Charles  Cooth.     And  it 
was  ordered,  that  the  Master  should  take  an  ac-- 
count  of  the  rents  and  profits  of  the  said  premises 
received  by  (the  Appellant),  &c.  since  the  death  of 
the  said  R.  Jackson.    And  in  case  (the  Appellant) 
had  been  in  possession  of  all  or  any  part  of  the 
said  premises,  it  was  ordered,  that  the  said  Master 
should  set  an  annual  value,  by  way  of  rent,  where- 
with he  ought  to  be  charged.    And  it  was  ordered, 
that  (the  Appellant)  should  be  charged  with  the 
same  accordingly ;    and  in  taking  the  said   ac- 
count the  said   Master  was  to  apportion   such 
rents,  issues,  and  profits  between  the  said  premises, 
called  Lye  Farm,  and  the  said  premises  called 
Burnt  House  Farm.      And  it  was  ordered,  that 
the  said  Master  should  take  an  account  of  what 
was  due  for  principal  and  interest^  upon  and  by 
virtue  of  the  indentures  of  lease  and   release, 
or  mortgage,  bearing  date  the  15th  and  16th  days 
of  January,   1784,  and   also  what    was    due  in 
respject  of  the  sum  of  80/.  2s.  and  interest  ad- 
vanced by  the  said  Richard  Jackson  to  the  said 
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Cfaarles  Cooth,  since  the  date  of  the  said  in-  is  19. 
dentures.  And  it  was  further  ordered,  "  That  in  '^  ^^"~:^ 
"  case  what  should  be  found  due  in  respect  of  ik 
^  such  principal,  interest,  and  costs,  should  ex- 
^  ceed  what  should  be  so  found  due  for  the  said 
^  rents,  issues,  and  profits,  then  upon  the  said 
^  John  Blundell  Innes  and  Edmund  Cooth  paying 
"the  amount  of  such  excess  into  the  Bank,  to 
*'  the  credit  of  the  said  cause,  witliin  six  months 
"  after  the  said  Master  should  have  made  his  re- 
^  port ;  or  in  case  the  said  rents  and  profit^ 
"^ould  exceed  what  should  be  found  due  for 
"  principal,  interest  and  C08t3f  as  aforesaid,  it 
^  was  ordered,  that  Gilbert  Jackson  (the  Appel- 
^  lant,)  and  Jane  Hamilton^  should  re-convey  the 
"  said  farm,  called  Lye  Farm,  with  the  appurte- 
*'  nances,  to  the  said  John  filundell  Innes,  and 
^  the  said  farm  called  Burnt  House  Farm,  with 
^  the  appurtenances,  to  the  said  Edmund  Cooth, 
^  free  from  incumbrances ;  but  in  default  of  the 
''said. John  Blundell  Jnnes  and  Edmund  Cooth 
'^  paying  the  amount  of  the  excess  aforesaid  by 
^  the  time  and  in  the  manner  therein  mentioned* 
'*  it  was  ordered,  that  the  Plaintiff's  bill  in  the 
'^  original  cause  should  stand  dismissed ;  but  his 
^  Lordship  reserved  the  consideration  of  the 
^  question,  who  was  beneficially  entitled  tp  what 
^*  should  be  found  due  for  principal,  interest,  and 
costs,  ^fitil  after  the  Master  shoijdd  hjive  made 
bis  report/'  From  this  decree  the  appeal  is 
jireae^nted  upon  t^tie  ground  that  the  decision  is 
{^tiu^i^ed  by  jl^e  autfl^garjt/  oithe  cases  in  which 
WfWyaMWMftf  ti/5  ea^  qi  ti^^ffffip4ofk  to  person* 
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1819.       having  no  previous  interest,  have  been  considered 
as  resulting  trusts  for  the  previous  owners  of  the 

JACKSON  V, 

iirN£s  AND     estates. 

OTHERS.  rpj^jg  jg  ^  ^j^gg  ^f  great  importance  as  a  prece- 

dent, and  as  affecting  the  titles  of  persons  who 
take  under  conveyances,  supposing  it  not  to  be 
liable  to  impeachment  upon  the  ground  stated. 
It  is  highly  important  in  all  cases,  that  the  prin- 
ciples of  decision  should  be  known  and  uniform — 
that  professional  persons  may  be  able  to  advise 
with  safety.  In  a  case  of  this  Jcind*  a  purchaser 
acting  under  a  misconception  of  his  legal  adviser, 
found  that  his  title  was  deficient.      That  was  the 

6  Dow,  I.       case   of  Ruscombe  v.  Hare^  in  which  the  doctrine 

1818.)  ""*^  '  of  resulting  trust  was  held  applicable.  In  this 
case  it  is  alleged,  that  there  is  a  distinct  ground, 
scil,  of  fraud,  to  annul  the  limitation  to  the  husband 
being  the  survivor.  But  no  such  ground  is  re- 
cognised by  the  decree,  or  established  in  evi- 
dence. The  only  question,  therefore,  which  is 
now  presented  for  the  consideration  of  the  House 
is,  whether  the  decree  is  founded  upon  the  prin- 
ciple which  regulated  former  decisions,  and  was 
established  by  the  judgment  of  this  House  upon 
the  appeal  in  the  case  *of  Ruscombe  v.  Hare. 
The  principle  is  this-^That  in  a  mortgage,  the 
mere  form  of  reservation  of  the  equity  of  redemp- 
tion is  not  of  itself  sufficient  to  alter  the  previous 
title.  In  such  a  case,  (where  fraud  is  out  of  the 
question),  it  is  supposed  to  arise  from  inaccuracy 
or  mistake,  which  is  to  be  explained  and  corrected 
by  the  state  of  the  title  as  it  was  before  the  mort> 
gage.     This  is  conformable  to  the  principle  upon 
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which  other  cases  have  been  determined.    If  a       1B19. 
lease  be  made  by  tenant  for  life,  under  a  power  ^~v^"*^ 
created  by  a  settlement,  and  a  rent  is  reserved  to  ivnes  aitd 
the  lessor  and  his  heirs,  (which  is  not  an  unusual  ®^"*"' 
blunder),    those  words  are  interpreted    by   the 
prior  title,  and  applied  to  such  person  as,  under 
the  settlement,  may  be  entitled  to  the  estate  in 
remainder,  and  not  to  the  heir  of  the  lessor, 
unless  he  happen  to  be  such  remainder  man. 
In  all  such  cases,  the  words  used  are  to  be  inter- 
preted according  to  the  title  when  the  instrument 
is  executed.    So  where  an  estate  belonging  to  the 
wife  is  mortgaged,  and  the  equity  of  redemption 
Preserved  to  the  heirs  of  the  husband,  therein 
t  resulting  trust  for  the  wife  and  her  heirs. 

The  case  of  Broad  v.  Broad  •  was  the  first  in 

which  the  doctrine  was  applied.      In  Eq.   Ca. 

Abr.  62,  it  is  laid   down  as  a  general  principle, 

t    that  whcff  e  money  is  borrowed  by  husband  and  wife, 

\    Dpon  the  security  of  the  wife's  estate,  although  the 

;    equity  of  redemption   by  the   mortgage  deed  is 

i«erved  to  the  husband  and  his  heirs  j  yet  the 

wife  shall  redeem,  and  not  the  heir  of  the  hus 

hind  J  and  for  authority,  reference  is  made  to  the 

CMC  of   Broad  v.  Broad.       According    to  the 

iicts  of  that  case,  to  be  collected  from  the  reports, 

T.  B.  the  husband  of  the  Plaintiff  in  the  suit, 

fettled  certain  houses  in  Bread-street,  London,  to 

the  use  of  himself  for  life,  remainder  to  the  Plain- 


case  appears  in  Eq.  Ca.  Abr.  316,  referring  to  1  Vcm. 
SIS,  mider  the  Dame  of  Brtnd  v.  Brend.  In  2  Chanc.  Ca.  99, 
k  it  Brond  ▼.  Brond;  and  in  2  Chanc.  Ca.  161,  it  it  Broad  v. 
Broad.    See  post.  p.  117,  note. 
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i8i».  tiff  for  life  for  her  joioture.  These  houses  we 
^"""■^^^^  burnt  down  in  the  great  fire  in  1666.  In  ord 
XNNB8  AND  to  rebuild  them,  the  husband  borrowed  600/.,  at 
oTftiks.         ^  gjj^  ^^g  levied  by  husband  and  wife   to  tl 

lender  for  99  years,  who  re-demised  the  premia 
to  the  husband  for  98  years,  rendering  36/.  p 
'  annum,  and  binding  himself  to  repay  the  ^00/. 
a  time,  *  &c.  The  husband  had  agreed  wi 
the  wife  that  she  should  Iiave  the  redemptic 
paying  the  interest  of  the  money  borroikred.  Bi 
when  the  houses  were  rebuilt,  the  husband  settle 
them,  among  other  lands,  upon  himseli^  in  tail  I 
the  heirs  male  of  his  body — the  remainder  in  «fa 
to  his  brother,  (who  was  Defendant  in  the  «ui 
charged  with  portions  of  3000A  to  his  daughtei 
He  died,  making  his  brother,  the  Defendant,  1 
executor ;  and  his  personal  estate  W2i8  not  aul 
cient  to  pay  his  debts.  The  Defendant  iiad  & 
cuted  a  bond,  upon  which  he  was  liable^QS  sure 
for  his  deceased  brother  to  the  amount  of  160 
which  he  satisfied,  and  also  paid  the  interest  of  t 
600/.  borrowed,  until  1681,  when  the  Plaintiff  fil 
her  bill,  by  which  she  prayed  that  she  might  redee 
paying  proportionably,  and  hold  over  until  a 
was  repaid  v/ith  interest.  The  Defendant  insist 
that  the  premises,  having  been  re-deoiised  to  1 
brother,  were  assets  to  pay  his  debts ;  and  ftirtb 
that  the  Plaintiff's  title  was  bu(  a  parol  agreemc 
between  husband  and  wife ;  and  that  he  bad  « 
notice  of  the  agreement  until  the  filing  of  the  b 

* .  It  wfis  in  ftuch'fbrm  that  mortgages  of  tfara  spccret  were  M 
at  Che  datte  \)f  the  ntfport. 
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It  was  decreed,  that  the  Plaintiff  should  have  the        isio. 

J'edemption,  paying  a  third  part  of  the  principal,  ^^      ^ ' 

but  should  have  no  profits  received  by  the  Defen-  x^ites  and 
dant  until  the  filing  of  the  bill  in  1681,  when  he 
first  had  notice  of  the  agreement     The  decree, 
Cfierefore,  which  was  made  upon  the  original  hear- 
ing, proceeded  entirely  upon  the  foundation  of  the 
^.greement.     A  bill  of  review  •  having  been  after- 
^iir'ards    filed,    suggesting,     that    the    decree   was 
founded  upon  a  trust  arising  out  of  an  agreement 
bj^  the  husband,  and  that  the  agreement  was  not 
mentioned  in  the  decree,  nor  stated  to  have  been 
proved  :  Lord  North,  then  Keeper,  admitted  the 
objection  to  the  form  of  the  decree,,  and  said,  that 
tic  took  no  notice  of  the  agreement  on  that  account, 
but  affirmed  the  decree,  because  when  the  wife 
joined  in  the  fine  of  her  jointure,  in  order  to  a 
mortgage  or  security,  it  was  not  an  absolute  de- 
parting r  with  her  interest;  but  there  resulted  a 
trust  for  her  when  the  mortgage  was  paid,  to  have 
her  estate  again,  as  if  it  had  been  a  mortgage  on 
condition,  and  the  money  paid  at  the  day. 

That  was  the  first  t  case  in  which  the  principle 
^as  established.     It  has  ever  since  been  adopted 

*  tt  Feb.  1683,  Broad  v.  Broad,  8  Chanc  Ca.  161.  It  ap- 
fttn  nDgular  tlial  the  Court  in  this  case,  at  the  original  hearing, 
lipoid  have  proceeded  upon  the  ground  of  the  agreement  only, 
^  have  taken  no  notice  of  the  doctrine  of  resulting  trust.  Be* 
tMse  in  the  same  Court  three  years  before,  a  case  seems  to 
Wfe  beei!  decided  upon  that  principle.    See  the  note,  infra. 

't  There  is  an  earlier  case,  decided  in  the  time  of  Lord 
fatingharo,  in  which  the  aaaae  principle  appears  to  have  been 
applied.  Cotton  y.  Cotton,  2  Chanc.  Hep.  p.  72.  80  Car.  2.   The 
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1819.        and  referred  to  in  all  subsequent  cases,  up  to  the 
^^       V— ^  late  decision  in  Ruscombe  v.  Hare.    The  rule  fixed 

JACKSOV  V» 

INVB8  AND     by  those  cases  is  ,no  more  than  this, — where  the 

equity  of  redemption  is  reserved  to  the  husband, 
upon  a  mortgage  of  the  wife's  estate,  and  there 
is  nothing  more  in  the  transaction,  the  Courts 
hold,  that  no  alteration  of  the  previous  rights  of 
the  parties  is  effected.  But  it  is  an  exception  to 
that  rule,  where  other  circumstances  occur,  af- 
fording evidence  of  an  intended  alteration  of 
rights. 

In  Rowel  v.  JVhalley^  1  Chanc.  Rep.  116,  the 
wife  joined  with  her  husband  in  a  mortgage  of 
her  lands,  by  a  deed  containing  a  proviso  and 
declaration,  that  if  the  husband  and  wife,  or 
either  of  them,  or  their  heirs,  executors,  &c.  paid 
to  the  mortgagee,  his  executors,  &c.  the  sum 
borrowed,  that  the  fine  to  be  levied  according 
to  a  covenant  contained  in  the  deed  should  enure 
to.  the  husband  and  wife,  and  the  longest  liver  of 
them ;  with  remainder  to  the  right  heirs  of  the 
husband  for  eve^  Here  is  a  case  of  a  distinct 
declaration,  in  no   manner  depending  upon  the 

cause  was  heard  by  Mr.  Justice  WincAiam,  and  the  applica- 
tion of  the  doctrine  of  resulting  trust  appears  incidentally  in 
the  report  of  the  decree,  which  contains  the  following  declara- 
tion : — "  And  as  to  the  mortgage  made  to  Perkins  by  the  said 
<^  Nicholas  and  the  Defendant  his  relict,  it  appearing  that  part 
^  of  the  mortgaged  lands  was,  before  that  mortgage  was  made, 
**  settled  on  the  said  Nicholas  and  Katherine  in  jointure,  or 
"  otherwise,  so  as  the  same  came  to  her  as  survivor :  This  Court 
*^  is  of  opinion,  that  the  equity  of  redemption  belongs  to  her  as 
*f  survivor,  and  not  to  the  PUintiiF,"  who  claimed  it  at  heir  to 
Nicholas  her  husband, 
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proviso  for  redemption,  but  defining  the  course  1819. 
in  which  the  property  is  to  be  carried  after  the 
satisfaction  of  the  mortgage.  A  fine  was  after- 
wards levied,  according  to  the  agreement  among  ^thbrs. 
the  parties,  and  after  the  death  of  the  husband,  a 
bill  to  redeem  was  filed  by  the  relict.  The  son 
and  heir  of  the  former  husband  being  a  party 
Defendant  in  the  suit,  was  an  infant  The  Court 
decreed,  that  the  Plaintiff  and  the  infant,  should 
proportionably  pay  what  was  due  upon  the  mort- 
gage, at  the  time  of  the  death  of  tiie  mortgagor, 
rating  the  estate  for  life  of  the  Plaintiff,  in  the 
premises  at  one  third,  and  the  reversion  in  fee  of 
the  infant  at  two  thirds.  In  that  case  it  was  de- 
termined that  the  subsequent  declaration  and  li- 
mitation having  no  connexion  with  the  proviso  for 
redemption,  but  declaring  what  should  become  of 
the  property  after  the  mortgage  was  satisfied, 
operated  against  the  construction  of  a  resulting 
trust  for  the  benefit  of  the  wife.  It  was  held  to 
be  a  distinct  sctUement,  and  that  she  had  parted 
^ith  her  estate.  In  the  case  now  pending  before 
us  for  judgment,  the  distinction  is  stronger;  for 
it  is  the  mortgage  term  which  is  made  redeemable 

by  the  husband  and  wife,  and  the  fee  is  the  sub- 

• 

ject  of  settlement. 

In  the  case  of  the  Earl  of  Huntingdon  v.  the 
dmntess  of  Huntingdon,  *    2  Vernon,  437,  the 

♦  See  Tate  v.  Austin,  1  P.  W.  264,  where  this  case  appears 
Voted  by  Cowper,  Lord  Chancellor;  but  the  circumstances  are 
"W  correctly  given  in  the  report. — The  Lord  Ghancellor  is 
^opposed  to  state  in  Huntingdon  v.  Huntingdon,  that  the  heir 
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i8ig.       raortga^ef  was  made  by  the  mother  of  the  Plaintiff 
^^ "^ '  joining  with  her  husband,  of  lands,  being  her  in- 

JACKS027  ^-         m         ,  VI*  A  • 

1NNE8  AND  heritancc ;  and  the  purpose  was  to  raise  money 
for  the  husband  to  pay  for  the  place  of  captain  of 
the  Band  of  Pensioners.  The  mortgage  was  for 
a  term  of  years,  subject  to  which  the  estate  was 
settled  to  the  Countess,  (the  PlaintifTs  mother), 
for  life,  remainder  to  the  Plaintiff  in  tail ;  the  pro- 
viso for  redemption  was,  that  on  payment  of  the 
mortgage  money,  the  term  should  cease.  In  1683, 
the  Countess  joined  with  her  husband  in  an  assign- 
ment of  the  mortgage  ;  and  in  the  deed  of  assign* 
ment  the  proviso  was,  that  on  payment  of  the  money 
borrowed  by  them,  or  either  of  them,  the  mortgage 
term  was  to  be  assigned  as  they,  or  either  of  thcrii, 
should  direct  or  appoint  The  husband  afterwards 
paid  off  the  ihortgage,  and  took  an  assignment  of 
the  tertti  in  trilst  for  himself  and  by  will  bequeathed 
bis  personal  estate  to  the  Defendant,  his  second 
wife,  who  claimed  the  term.  The  Plaintiff  filed  A 
bni  in  Chancery,  praying  that  the  term  might  be 


of  the  wife  brought  his  bill  to  exonerate  the  inheritance,  and 
to  have  the  mortgage  paid  off  out  of  the  husband's  personal 
estate ;  which  is  repugnant  to  the  facts  of  the  case,  and  the  prt- 
vious  statement  in  the  report  itself,  that  the  husband  had^  in 
his  lifetime,  paid  off  the  mortgage.  The  question  in  the  cause 
was.  Whether  the  executrix  and  devisee  of  the  husband,  (being 
his  second  wife),  Was  entitled  to  hdld  the  term  diidef  tlr^  iWI! 
'  for  her  own  benefit ;  or  whether  there  was  a  resulting  trust  for 
the  heir  of  the  first  wife ;  and  if  so,  Whetblsr  he  was  bound  to 
rfepay  to  the  estate  o^  the  deceased  husbaiid  the  principal  ioid: 
interest,  which  He  hid  phid  to  discharge  the  mortgaggy  or  wlar 
ehtitted  tb  hi^  ail  Mf^itMat  of  tMe  vkhb  WOhnt  Mcb< 
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assign^  to  bim.    The  Lord  Ke^pef  f6fu^6d  to       1M9. 
make  juich  decree,  except  upoti  the  nsudl  (etitti  ^^"T^^ 
of  a  redemption,  Paying  principal,  interest,  atid  ivvitixM 
costs;  but  upon  appeal*  to   Parliament  the  de-  ®™***- 
crce  was  reversed,  and  thfe  terifn  directfed   to  b6 
assigned  to  the  Appellant,  with   an  adcobrlt  bf 
profits  from  the  death  of  the  Appellant's  rnothSf, 
making  to  the  Respondent  just  allowances  fdif 
tlte  maintenance  of  the  Appellatit,  and  manage- 
iBCBt  of  the  estate.     Ill  that  tase,  the  Hmitatioft, 
after  the  life-estate,  was  to   the  sod  in  tail;  and 
ia  the  case  now  u«der  distussion,  it  ii  t6  th6 
husband  and  wife,  and  the  heirs  of  theif  bodied  i 
or,  id  default  of  issue,  to  the  isurvi^t  of  the 
irasbahd  and  wife  in  fee;   and  that  is  l^e  only 
diflerence  in  that  respect  between  the  ciasCs,    The 
proviso  for  redemption  iii  the  Earl  of  Huntin^ott's 
caac  wte^  that  on  payment  by  either  of  theni,  tbe 
ftrm  shthild  be  assigned  sis  they  or  either  of  them 
AotiH  direct.    Under  these  bircbmstanced,  the 
ex^oKH^  SLtfd  deviseie  of  the  husb&i^d  insisted  th&t, 
^  hi  hsld  paid  the  n^ortgkge,  ihd  taketi  the  ^s- 
^nieht,  it  belonged  to  her  as  his  representative. 
Thi  ton  of  the  former  wiffe  contended,  that  the 
^te  was  utidet*  ^ttlettieht,  knd  bound  by  the 
K^sttfth^^ttlement;  that  the  husband  Md  v^itk 
corfd  libt  tiekl  with  ihb  estate  beyond  their  bwft 
int«redt ;  kni\  it  Was  held,  as  to  the  tettn  asdig:ned 
to  tfte  htisbattd,  and  f)Os5e«5W  tindet  his  Will  by 
Aft  Dfelfefiditit,  that  theilfe  im  a  rtSultin^  trUit 
ft*ft6*dn. 

•  1  Bw.  P.  C- 1 ibuf.  tt.  iolrLorAs,  W  vol.  p.  3S«. 
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i8i».  In  the  case  of  Lewis  v-  Nangle,^  the  property 

^^ v^— ^  which   belonged    to    the    wife    was    mortgaged 

tvvEBAm      and  settled  upon  the  husband  and   wife,   with 
0TRBR8.        remainder,  not  to  the  wife  herself,  but  to  the 

wife's  sister :  the  wife  died,  and  the  sister  brought 
a  bill  in  order  to  compel  the  husband  to  pay  off 
the  mortgage.  In  that  case  it  appeared,  that  the 
money  raised  upon  the  mortgage  being  llOOil 
was  in  part  borrowed  for  the  use  of  the  husband, 
and  part  of  it  for  the  purpose  of  paying  a  debt 
incurred  by  the  wife  previous  to  the  marriage. 
In  giving  judgment  upon  that  case,  the  Lord 
Chancellor  said^  ^'  The  general  rule  is,  that  when 
^^  the  husband  borrows  a  sum  of  money  for  his 
own  use,  and  the  wife  joins  in  a  mortgage  of 
her  jointure,  for  re-payment  of  it,  that  her  estate 
^^  shall  be  a  creditor  upon  the  husband  for  that 
^^  sum.  So  it  is  where  there  is  no  settlement,  and 
^^  the  wife  mortgages  her  estate  of  inheritance,  to 
raise  money  for  the  husband,  but  where,  at  the 
time  of  executing  such  mortgage,  or  security, 
^^  a  settlement  is  made,  either  before  or  after 
^'  marriage,  there  is  no  instance  in  which  the 
^^  husband  has  been  considered  answerable  to  the 
"  wife's  estate  for  the  money  borrowed,*' — and  he 
there  held,  that  under  the  circumstances  of  this 
case,  there  being  a  settlement  of  the  estate,  the 
husband  was  not  liable  for  the  money  borrowed. 
The  subsequent  limitation  was  not  impeached^  by 
the  person  who  brought  the  bill,  because  that 
person  was  entitled  to  the  estate  under  that  limi- 
tation. 

*  Ambler's  Sep.  p.  150. 
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In  the  case  of  Jackson  v.  Parker  J^  which  was       isig. 
dedded  by  Sir  Thomas  Sewell,  a  difficulty  oc-  ^""^^^""^ 
curred  of  a  different  description.   The  husband  had  ivirss  avd 
borrowed  a  sum  of  money,  and  in  order  to  make  ^"■**- 
a  security,  by  mortgage  of  his  own  estate,  his  wife 
joined  in  a  fine,  which  would  have  the  effect  of 
btrriog  her  of  any  claim  of  dower.    The  limita* 
tion  of  the  equity  of  redemption  was  to  the  hus- 
Iiuk!  and  the  wife,  and  their  heirs ;  and  there  was 
I  declaration  in  the  deed,  that  after  payment  of 
tbe  money  lent  on  the  mortgage,  the  fine  should 
enure  to  the  husband  and  his  heirs.    Other  charges 
were  afterwards  made  upon  the  estate,  and  those 
-  subsequent  charges  were  all  made  redeemable  by 
the  hu4^and  and  wife,  and  their  heirs.     The  hus- 
band by  his  will  made  a  disposition  of  this  pro- 
perty, in  trust,  to  raise  provisions  for  all  his  child- 
ren.   But  the  will  was  disputed  by  the  eldest  son 
uid  heir  at  law,  upon  the  ground,  that  it  was  a 
devise  of  the  equity  of  redemption,  of  which 
tbe  husband  was  not  sole  seised ;    because  the 
equity  of  redemption  was  reserved  to  the  hus-    . 
b»nd  and   wife,    and   their  heirs.      Sir  Thomas 
Sewell  had  some  difficulty  upon  the  subject  at 
ivst,  in  consequence  of  the  words  of  the  statute  of 
villa,  which  does  not  admit  of  a  devise  of  pro-     * 
perty,  of  which  the  devisor  is  not  sole  seised.    But 
upon  reflection,  he  decided,  that  the  case  was  to  be 
coDsideced  as  in  equity;  it  was  not  a  legal  estate, 
and  as  an  estate  to  be  governed  by  the  rules  of 
equity,  it  was  the  seisin  of  the  husband,  and  not 

*  Ambler's  Rep.  p.  687. 


OTBERS. 


124  CASES  IN  THE  HOtJSE  OF  LORDS 

rti^.      of  the  wife.    Upon  a  contest  for  redemption ,  the 

^^ ^/'— ^  Court  would  regard  the  ownersliip  of  the  estate, 

IKNESA1I0  previous  to  the  mortgage,  and  in  that  view  the 
husband  would  be  considered  as  the  person  en- 
titled to  redeem,  the  wife  being  entitled  to  re- 
deem only  in  respect  of  her  interest^  which  would 
hare  beerl  only  a  right  to  dower,  if  she  had  sur- 
vived her  husband.  In  such  case  she  would  have 
been  entitled  to  have  had  the  estate  redeemed, 
•  fot  the  purpose  of  letting  in  her  dower,  but  there 
her  right  ended,  and  that  therefore  the  husband 
Kiuftt  be  taken  to  be.  in  equity,  sole  seised  of  the 
estate,  as  if  the  mortgage  had  not  been  made. 
Ill  that  case  it  was  argued,  "  That  the  Court 
••  will  put  a  true  construction  on  the  d«ed,  by 
^  taking  into  consideration  the  ownership  of  the 
^  estate,  and  the  purpose  for  which  fhe  deed  waa 

*  tnade.    That  the  husband  was  the  owner  of  the 

*  estate,  and  the  intention  of  the  deed  was  merely 
^  to  make  a  mortgage,  aifid  the  wife  was  made 
^  a  party  and  joined  in  the  fine,  for  the  sake 
^  of  the  mortgagee.** — And  this  argument .  was 
adopted  by  the  judgment. 

In  the  case  of  Corhett  v.  Barker ^  according  to 
the  report,*  the  Court  do  not  seem  to  have  had  the 
least  notion  that  there  existed  a  resulting  trast, 
such  as  the  House  of  Lords  held  to  exist  in  the 
case  of  liuscombe  v.  Harcy  and  they  dismissed 
the  bill.  In  that  case,  it  appears  probable  that 
Baron  Thomson  doubted  the  correctness  of  the 
decision ;  fbr  he  isays,  **  That  a  reservation  c^tbe 

♦  1  Amir.ip.  ISS. 
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^  kind  BOW  under  discussion,  in  a  fine  levied, 
^'  completely  diverso  intuitUj  shall  not,  withoujC 
*^  an  express  declaration  of  such  intention,  carry  iii;^^^  ^p 
"  the  estate  in  a  new  channd.'*  The  cause  being  ®^"W" 
afterwards  re-heard,  the  Court  seems  to  have  been  of 
opinion,  that  a  trust  resulted  in  favour  of  theoriginal 
owner  of  the  estate,  and  determined  accordingly. 
The  report  of  the  case  is  so  very  imperfect  in  it$ 
language  and  statements,  that  it  is  difiicult  to 
discover  what  are  the  facts  of  the  case,  and  tb^ 
fwint  decided  ;  but  as  iar  as  they<ran  be  collected, 
the  case  appears  to  have  been  of  the  sameaatMce-* 

*  The  case  upon  the  original  hearing  is  reported  i  Anstr.  1S8. 

The  only  facts  reported,  so  far  as  they  regard  the  prio.cifde4i^ 

cttued  in  the  text»  are  as  follovr  ^^The  Plaintiff's  father  being 

med  in  right  of  his  wife,  he  and  the  wife  mor^aged  the  Mtala 

fiffa  term  of  years,  and  a  fine  was  levied  according  to  previotii 

>greeiiient  and  covenant ;  which  fine  was  to  enure  to  the  use 

af  the  mortgagee,  his  heirs  and  assigns,  subject  to  the  .proviso, 

^the  equity  of  redemption  was  reserved  to  the  husband  .and 

wifsand  their  heirs.     Afterwards,  the  mortgage  having  been 

^■ttgoed  to  the  Defendants;   the  husband  apd  wife,  in  cod- 

ttiention  of  160L,  by  lease  and  release,  conveyed  their  equitf 

of  redemption  in  fee,  and  covenante4,  that  all  fines,  conve]^ 

AQcei,  Sec.  should  enure  to  the  sole  use  of  the  Defendant  in 

fre.   After  the  death  of  the  husband  and  wile,  the  Plaintiff  their 

400  £led  the  bill,  claiming  the  estate  by  descent,  as  heir  to  bii 

J&other,  subject  to  the  mortgage.      For  the  Plaintiff  .it  wis 

argued,  tliat  the  mortgage  deed  being  onty  £oir  a  term  of  years* 

ibough  the  fine  is  in  fee,  yet  it  is  to  the  uses  mentioned  in. the 

deed ;  and  there  is  a  proviso  that  on  payment,  &c.  the  term 

Atll  be  void;  then  only  the  term  was  in  the  mortgage,  and  (he 

.fise  was  a  resulting  use  in  the  wife,  from  whom  it  proceeded ; 

and  that  being  vested  by. the  statute,  she  was  immediateiy.ia 

iifher.old  estate  as  to  the  fee. 

IUmiilly,£or  tfap  :Pefi(odaot,  argued,  that  the  bill  osi^  only 
reach  one  half  of  the  estate.   -Far -pi  ti|e  ^Smfmm$  ibe  inniljr 
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181^.       as  Broad  v.  Bfoad^  and  the  other  cases  which  have 
^*~^v"~^  been  decided  upon  a  similar  principle. 
ivvBs  A^D         It  must  now  be  admitted  as  an  established  prin- 
OTHERS.        ciple,  to  be  applied  in  deciding  upon  the  cflect  of 

mortgages  of  this  description,  whether  it  be  the 
estate  of  the  wife,  or  the  estate  of  the  husband^ 
if  the  wife  joins  in  the  conveyance,  either  because 
the  estate  belongs  to  her,  or  because  she  has  a 
charge  by  way  of  jointure  or  dowfer,  out  of  the 
estate,  and  there  is  a  mere  reservation  in  the  pro- 
viso for  redemption  of  the  mortgage,  which  would 
carry  the  estate  from  the  person  who  was  owner 
at  the  time  of  executing  the  mortgage,  or  where 

of  redemption  to  the  husband  and  wife,  and  their  heirs,  one  half 
was  therefore  vested  in  him,  and  passed  to  the  Defendant :  but 
Thomson^  B.  interposed,  saying,  *^  it  had  often  been  ruled,  that  a 
<'  reservation  of  this  kind,  in  {i  fine,  levied  completely  diverso  in" 
**  tuiiUf  shall  not,  without  an  express  declaration  of  such  inten* 
'^  tion,  carry  the  estate  in  a  new  channel ;  nor  even  if  it  had  been  to 
'*  the  husband  and  his  heirs  only.**  After  this  interposition  by  the 
^  Court,  the  argument  upon  this  point  of  the  case  appears  to  have 
been  dropped,  and  the  question  was  then  argued  and  decided 
upon  the  fact  of  length  of  possession  by  the  mortgagee.  Eyre, 
Chief  Baron,  at  the  conclusion  of  his  judgment  saying, — As  the 
Plaintiff  fails  upon  this  point,  (< .  e,  possession  by  the  mortgagee),  it 
is  unnecessary  to  consider  the  other,  as  to  the  operation  of  the 
fine  upon  the  subsequent  conveyance ;  although  upon  that  point 
the  Plaintiff's  counsel  seemed  to  be  in  the  right.  There  is  not 
to  be  found,  either  in  this  report,  or  in  the  further  report  of 
the  case  upon  the  re-hearing,  (3  Anstr.  p.  755),  any  other 
statement  or  allusion  to  the  doctrine  of  resulting  trust.  The 
principle  of  decision  is  to  be  collected  only  from  the  extracts 
above  inserted.  It  appears  singular  that  it  should  not  have  been 
adverted  to  by  the  Court  in  giving  judgment ;  yet  it  is  possible, 
considering  the  decisive  remark  made  by  Thomson,  Baron,  upon 
the  original  hearing,  that  nothing  further  might  have  been  said 
'  np^  the  subject- at  the  re-hearing. 
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the  words  admit  of  any  ambiguity }  that  there  is  a       isig. 
resulting  trust  for  the  benefit  of  the  wife,  or  for  ''^""v— ^ 
the  benefit  of  the  husband,  according  to  the  cir-  nms  amd 
cumstances  of  the  case.    Biit  here,  it  seems  to  ^■■*^ 
me,  that  the  operation  of  the  deed»  as  to  the  mort- 
gage term,  and  the  operation  of  the  deed  as  to  the 
limitation  of  the  fee,  are  wholly  distinct,  and  do 
not  in  any  way  depend  on  each  other.     The 
question  does  not  arise  upon  the  interpretation  of 
the  proviso  for  redemption,  but  it  arises  upon  a 
distinct  and  subsequent  clause  of  the  deed.     The 
term  and  the  fee  are  kept  distinct  in  the  deed. 
The  term  is  a  security  for  the  re-payment  of  the 
money  lent,  and  when  the  mortgage  should  be 
discharged,  the  intention  of  the  maker  of  the  deed 
was,  that  the  term  should  be  completely  at  an  end. 
The  way  in  which  they  proposed  to  efiect  this  was, 
by  declaring,  that  upon  payment  of  the  money 
due,  the  term  shall  cease.    If  the  money  bad  been 
paid  at  the  day,  the  term  ceasing,  there  would 
have  remained  nothing  of  the  mortgage  operating 
upon  the  property.     But  there  would  then  have 
remained  the  declaration  in  the  deed,  directing 
what  should  be  done  with  the  estate,  subject  to 
the  term.     The  term  being  at  an  end,  the  opera- 
tion of  the  deed,  so  far  as  it  declared  the  limita- 
tions of  the  estate,  subject  to  the  term,  remained 
perfectly  distinct,  and  had  no  connexion  what- 
soever with  the  existence  of  a  term,  which  then 
would  have  ceased  to  exist.     A  Court  of  Equity 
.will  so  deal  with  a  declaration,  that,  upon  pay 
ment  of  a  sum  of  money  on  a  given  day,  the  term 
shall  cease ;  that,  although  the  term  becomes  ab- 
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fg\\lp^  J^  upn-payfl?£r)t  of  the  money  at  tUe  day, 

j^  is  still  subject  to  redemption.      By  whom  it 

li^'e^^A^?^'    way  he  redeemed,  must  be  discovered  from  the 

oTHB^«,        ^jjp^  yyhich,  by  the  de^d  itself,  is  declared  to  be  in 

t^^  kns^nd  and  wife,  for  their  respective  lives, 

t)^ejfk  to  th,e  ^eirs  of  ^beir  bodies,  and  then  to  the 

^rvlvpr  in  &q.    Upqn  the  declarations,  therefore, 

4^d  the  jp^viaioixs  of  that  deed,  the  redemption 

if^pj^  j^rL^  by  ^mplic^tion^  in  case  the  money  was 

*         fiQt  jp^id  at  t^e  d^y.     '^he  implication  Ynu3t  bp 

4^1  wn  frofn  jth^e  deed  itself,  declaring  who  jviere 

j^  per^pna  eijitit^ejcjl  ^o  the  estate. 

Ii^  /ill  l;h?  ic^he^r  c^es  decided  upon  t^e  general 
jffiWffj^f,  tifi^  gr^ii^ds  of  the  decision  ^ifrere,  ^^  ^that 
t^.  ^^  ffi^e  19  wliich  the  redemption  w^  limited, 
Y  1^^  \i^  rfoi^t^  qr  jfqproper  contrivance  int^o- 
^>  4^QfdiL^fsf  Xhe  c|^/'  But  in  thi»  c^se,  there  js 
^  jgKpun^  io  .raise  auch  itpputations.  'For  th^ 
^^f^  A9  pl^i*  .^d  express  in  ^ts  declarations  ^n,4 
SffPFA^i^V;^'  The  case  is  r^Ily  in  principle,  if  nojt 
4fi  r$j^ii€^ppstance^  the  sa^e  a?  the  case  of  Rpwiif 

y^her^  t^  decl^rfktion  of  the  uses  of  the  ^nf 
flffytA  fifwply  -to  the  operation  of  the  deed  93  # 
-VEWtgage :  jwhere  it  is  simply  a  de;claratiqA,  tl^tt 
ijjpf/^  ff)a|>ey  ib^ing  .paid,  the  fii^e  ^lall  enure  to  thf 
jf^fo^s  wIh)  mal^?  ,th^  mortgag^B^  an^  there  ff 
•SiMlvng  1^8/e  ?Khich  makes  it  subject  |t;o  xedcjnp- 
i^fiVii  (that  would  b^  considered  as  a  mere  clai^e 
fijf  c^j^emptionj  ai\d  construed  in  the  ;same  way:. 
l^\it  W:lver^  th^  for49  q£  the  equity  of  red^eijaptio^L 

Imw  '^/^^l^g  tp  i^  ^h  i^  Kgi^tfttiop  A)f  t^ 
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fsedy  distinct,  it  seems  to  me  the  rules  "Virhich       Isid. 
liave  been  established  in  the  cases  of  resulting  ^'""I'CT^ 

^    JACKSOV  V. 

trusfis,  dd  not  in  any  degree  apply.  ivms  avd 

Suppose  thsit  Dr.  Jackson  had  died  first,  and 

that  Mrs.  Jackson  had  married  again,  and  marry- 

ing  again,  had  issue  by  a  second  marriage,  there 

Mng  alM  isjiie  of  the  firist, — what  would  have 

been  the  construction  then  put  upon  this  deed  ? 

According  to  the  deed,  if  sh6  had  only  daughters 

I7  the  first  inarrlage,  they  would  take  the  estate 

BDd6r  the  limitation  to  ihe  heirs  of  the  body  ctf 

Dr.  and  Mrs.*  Jackson.    But  if  the  estate  was  t6 

be  considered  as  a  fee  in  her,  and  if  this  subse- 

qoent  declaration  was  to  operate  nothing,  if  she 

bad  a  son  by  her  second  marriage,  that  son  would 

be  her  heir  at  law.    Yet  if  a  contest  had  arisen  be!- 

tweeii  the  daughters  by  the  first  marriage,  and  th6 

M  by  the  second,  could  any  doubt  have  beeii 

tbtertaiaed  who  would  be  entitled  to  the  estate  i 

Dr.  Jackson  had  stipulated  fbr  his  own  children; 

Consider  how  the  estate  was  Hmifed  before  the 

mortgage.    It  was  limited  by  the  original  settle^ 

flieot  to  the  children.     When  that  settlement  was 

I  destroyed  by  the  fine,  ai^d  the  revocation,  which 

w;as  the  effect  of  the  fine,  and  new  uses  declared^' 

the  resulting  trust,  if  any  could  arise,  must  be  to 

the  dd  uses  declared  under  the  settlement.     If 

'  otherwise,  thef  estate^  must  have  gone  according 

to  the  new  uses ;  and  then  there  might  hav^  been 

M  contest  between  the  persons  entitled  under  the 

latter  disposition,  and  those  who  were  entitled 

Boder  the  former. 

Suppose  again,  that  Mrs.  Jackson  had  survived, 

% 
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1819-  and  there  had  been  issue  of  the  marriage,  and  the 
^^■^*'^''"~^  issue  had  thought  fit  to  say  to  Mrs.  Jackson,  **  you 
INVE8  AND  .   ^^  are  only  tenant  for  life,**  would  not  she  have  had 

a  right  to  answer,  '^  I  am  tenant  in  tail  under  this 
^^  deed ;  I  and  my  husband  have  levied  a  fine ; 
.^^  and  having  levied  a  fine,  declared  the  estate  to 
^^  ourselves  and  the  heirs  of  our  own  bodies,  which 
^^  gives  me  an  estate  tail,  and  enables  me  to  dis^ 
^^  pose  of  the  estate  in  case  I  should  think  fit  to 
**  suffer  a  recovery  or  to  bar  the  entail  by  a  finev'' 
It  would  have  been  extremely  difficult  in  such  a 
case  to  have  decided  that  Mrs.  Jackson  was  not 
entitled  to  the  benefit  of  this  estate. 

The  question  of  fraud  must  be  put  out  of  the 
case«  as  it  appears  to  me.  How  can  it  be  imagined 
that  a  prospective  fraud  was  contemplated,  the 
effect  of  which,  according  to  the  view  in  which 
the  objection  is  made,  must  have  depended  upon 
the  chance,  whether  the  husband  would  survive 
the  wife.  That  contingency  happened  six-andj 
twenty  years  after  the  deed  was  executed.  Tb» 
Court  must  interpret  the  deed.  No  Court  has  » 
power,  in  such  a  case,  to  set  aside  a  deed.  Rum 
combe  v.  Hare^  and  all  the  prior  cases,  have  beer 
interpretations  of  the  deed.  The  ownership,  prios 
to  the  deed,  and  the  purpose  of  the  deed,  mua 
be  considered,  in  giving  the  interpretation ;— thai 
is  the  language  of  Sir  Thomas  Sewell  in  Jackson  v. 
Parker.  In  the  case  before  us,  we  are  required 
not  to  interpret  the  deed,  but  to  determine  tlut 
the  part  of  the  deed  which,  having  no  connection 
with  the  mortgage,  disposes  of  the  estate,  subject 
to  the  mortgage  term,  is  to  be  wholly  set  aside, 
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either  as  a  fraud,  if  a  case  of  fraud  can  be  made       isiq. 

out,  or  as  a  mistake,  if  a  case  of  mistake  can  be  ' ^'"~^. 

made  out.  If  they  proceed  on  the  ground  of  isstza  axd 
nistake,  there  must  be  evidence.  To  support  <>^"^*'' 
Ae  allegation  of  fraud  there  must  also  be  evi-* 
dence.  It  must  be  shewn  that  this  clear  and 
explicit  declaration  was  contrary  to  the  intention 
ft  the  wife,  in  consenting  to  the  deed.  If  the 
wife  had  survived,  and  she  had  thought  fit  to 
iuist  upon  the  validity  of  this  deed  against  her 
Mm  children,  could  it  then  have  been  said  that 
it  was  a  fraud  upon  her  intention  in  executing 
the  deed ;  and  yet,  to  support  such  a  claim  on 
behalf  of  the  children,  it  would  have  been  neces- 
tty  to  decide  that  a  fraud  was  practised  upon 
Ae  wife,  and  that  the  deed  was  made  contrary 
*  to  her  intention.  Nothii^g  short  of  that  opinion 
vould  enable  the  Court  to  restore  the  original 
settlement,  and  give  the  children  a  claim,  in  con* 
bidtction  to  the  rights  of  the  mother,  under  this 
deed. 

If  the  question  had  been  put  to  me,  afler  the 
death  of  Mrs.  Jackson,  whether  Dr.  Jackson,  hav« 
ing  survived  her,  had  a  good  title  to  this  estate,  I 
Aould  not  have  scrupled  to  give  my  opinion,  that 
be  had  a  good  title  to  the  estate.  If  a  similar 
fiestion  had  been  put  to  me  in  Ruscombc  v.  Hare^ 
I  should  have  answered  doubtfully ;  because,  in 
Ae  case  of  Broad  v.  Broads  and  cases  decided 
upon  the  principle  which  there  prevailed,  I  should 
bve  found  that  Courts  of  Equity  had  applied 
Ae  doctrine  of  resulting  trust  for  the  benefit  of 
Ae  wife.     But,  according  to  the  mode  in  which 

I 


ISa  CA8E3  IN  THE  HOUSE  Qf  I.0RD3 

1819*      this  Settlement  has  been  made,  (.here  is  no 
^^"^"^^"■"^  tion  whatever,  in  legal   operation, 't)etweea   th^ 
iirifBs  Avp    mortgs^ge  and  the  new  Kmitatioqs  contained  iQ  th(6 
0TBBR9.        deed,  which  are  distitict  in  form  £kQ4  9ul>8taQiM^ 

e|:pf es^ly  providing  for  p.  subject  wbipjti  wm  ^0k 
inp^uded  in  the  mortgage.  They  limit  tb^  Mjh 
yersioQ  in  fee,  while  the  mortgage  is  con&i$d  to 
the  term  <if  1000  years. 

Upon  these  grounds  it  appears  to  me  th^t  .tibe 
part  of; this  decree  which  declared,  that  the  Appdln 
lant  \fas  a  trustee  of  the  equity  af  redemptiout  fiw 
Blundell  Innes,  as  the  heir  of  Hesteii  Slower,  an^ 
$>.r  the,  heir  of  Cooth,  is  not  accordiing  to  l^vr^ 
The  equity  of  redemption  there  intended  is,  I  pr^r 
sume,  the  equity  of  redemption  upon  tbe  orig^uli 
mortgage,  which  was  made  b^y  Dr.  Japkson  i^d  Ifjt^ 
wife,  because  the  Appellant  was  not  trustee  of  anji 
equity  of  redemption  upon  the  mortgage:  c^  1784# 
Dr«  Jackson  was  mortgagee  in  that  mortgage* 
The  mortgage  of  1784  wa^  aiqortgage  m^^kj/i 
Charles  Cooth  to  the  late  Dr.  Jackson.  It  was.a 
conveyance,  under  the  supposition  tha^  Cha4lei 
Cooth  had  a  legal  interest  in.  the  reyersipQ  of  tbti 
estate.  The  supposed  equity  of  redepiption  wai»  la 
Charles  Cooth,  and  in  those  claiming  und^er  biul- 
and  it  was  the  supposed  legal  estate  that  waa  K 
far  in  J)t.  Jackson.  I  apprehend  therefore  tbat  tbfS 
declaration  that  the  Appellant  was  trustee  ofithl 
equity  of  redemption^  means  the  equity  of  rtf 
demption  upon  the  mortgage  term,  which  was 
ereated  and  confirmed  by  the  mortgage  deedl 
executed  in  1745  and  1746,  by  Dr.  and  Mrti 
Jackson.    If  that  term  of  years  was  vested  in  Dr« 
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Jtekson,  it  was  a  term  wbich^  according  to  the        mgi 
sjMrit  of  the  ilecree,  he  or  his  representative  would         ^  — 
tato  Ueen  boutid  id  convey*    But  what  is  vested  ivvbi  awd 
iti  tiie|>resefit  Appellant,  Mr.  JacksoDi  under  the 
till  of  the  kte  Dr.  Jackson^  is  not  an  equity  of 
Mdl^mption,  but  H  fee  simple  of  the^  estate,  sub* 
j66t  M  «  term  of  yearsj  which  term  of  years  was 
Atgect  to  aiir  equity  of  redbrnptton. 

I  apprehiikf  that  at  th^i  time  when  this  decree- 
wa»  Aiade,  tfae  citcamstancM'  of  the  case  conld  not 
hiV6  beeii  correctly  stclted  to  the  Court ;  thut  there 
nkust  have  been  some  confusion,  arising  fi'om  the 
AitettteAt  Which  ^&s  made  ttf  the  Court,  and  owing 
fo  that  conflrsion  this  declaration  was  contained 
ioftiie  originai  deci^ee-— that  the  Appellant  was  a 
frttfee  6f  this'  equky  of  redemption  in  the  estates 
M  premises^  the  Appellant  not  having  in  him 
^  estate  whatsoever  which  wds'  in  the  nature  of 
te  equity  of  redemption.  He  had  the  &e  simple 
^  the  estate,  subject  to  a  term  of  years ; — but 
^ehftd  not  in  fiim,  so  far  as  I  can  fmd  from  the 
l^Itedinga,  the  term  of  years,  for  I  do  not  find  that 
the  term  was  assigned.  He  had  also  whatever 
Ato'est  Cooth  conveyed  by  the  mortgage  whicfr 
ie  executed ;  but  tfiat  mortgage  executed  by 
Cdoth  could  convey  nothing,  if  Jackson  had  the 
ibs  in  him  which  was  vested  by  the  settlement 
iittde  in  1746.  The  -langtiage,  therefore,  of  the 
ANcree  is  certainly  in  that  respect  incorrect,  and 
jTtiiink  that  must  have  arisen  from  some  misstate- 
ment with  respect  to  the  circumstances  of  the  case. 
As  they  now  appear  before  the  House  upon  the 
l^eadings,  my  humble  opinion  is,  that  this  decree. 
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nig.  so  far  as  it  directs  a  conveyance  by  Mr.  Jackson. 
^*'**^^''^^  to  Innes  and  Edmund  Cootb,  is  erroneous.  For 
xNHu  AMD     the  uses  limited  by  the  deed  of  1746  being  to  Dr. 

and  Mrs.  Jackson,  and  the  survivor  of  them,  and 
to  the  heirs  of  their  bodies,  with  remainder  to  the 
survivor  in  fee,  according  to  the  terms  of  that 
deed,  and  as  I  conceive  the  intent  of  the  parties, 
there  is  no  foundation  whatever  for  holding  that  the 
settlement   made   by  that  deed  shall  not   have 
the  operation  which  the  words  of  the,  deed  import. 
I  do  not  find  any  thing  in  this  case  to  constitute 
Dr.  and  Mrs.  Jackson,  to  whom  .the  estate  is  li- 
inited  during  their  lives,  and  the  natural  life  of 
the  longest  liver,  or  to  constitute  the  heirs  of  their 
two  bodies,  to  whom  it  was  further  limited,  subject 
to  their  estates  for  life  as  tenants  in  tail,  or  the 
right  heir  of  the  survivor,  trustees,  or  a  trustee  for 
any  person.      But  if  they  were  to  be  deemed 
trustees,  then  they  must  be  deemed  trustees  for 
i  the  benefit  of  the  persons  who  would  have  heetk . 
entitled  under  the  original  settlement.    For  if  the  j 
case  is  to  be  considered  as  if  the  new  limitations^a 
ought  not  to  have  been  in  the  deed,  that  tliey-^ 
ought  to  be  totally  expunged  from  the  deed,  an< 
that  after  the  declaration  that  the  fine  shoul< 
enure  for  the  purpose  of  supporting  the  term  of  ^ 
thousand  years,  the  deed  should  have  no  further 
operation,  which  is  the  manner  in  which  a  de- 
cree of  this  description,  founded  on  the  casea 
which  have  been  determined,   must  be  framedss. 
if  it  be  maintainable,  the  consequence  would  be^ 
that  it  must  result  to  the  trust  in  the  original  mar- 
riage settlement    Ip  such  case,  if  Mrs.  ^acksonf 
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kad  survived,  and  there  had  been  issue  of  the  mar-        1819. 
lUK,  she  would  have  had,  under  this  deed,  an  in-  ^**""v~^ 
Merest  different  from  that  which  she  would  have  xitwhs  anii 
JhkI  under  the  marrii^  settlement,  and  she  would  ^^"*""' 
then  have  been  reduced  to  the  simple  condition  of 
teniBnt  for  life,  and  her  issue  would  have  been  en- 
titled, the  sons  in  tail  male,  and  the  daughters  in. 
tsil  genera),  and  she  could  have  had  only  an  ul- 
timate limitation  in  fee.    If  she  had  survived,  and 
bad  issue  of  the  marriage,  could  we  have  held  that 
she  would  have  t^ken  no  benefit  under  the  deed 
of  1746^  but  must  have  been  bound  by  the  pro* 
visioDs  of  the  marriage  settlement  of  the  year 
174pS.     I  confess  I  cannot  find  any  ground  for 
such  a  determination,  and  therefore  I  cannot  find  a 
ground  for  supporting  the  decree  which  has  been 
pronounced. 

1  shall  move  simply  to  reverse  this  decree,  and 
tbat  the  bill  should  be  dismissed. 

The  Lord  Chancellor. — The  circumstances  of  this 

case  are  certainly,  in  point  of  fact,  much  better 

understood  than  they  were,   and   much   greater 

^arch    has  been    m^de    into   cases,   so  as  to 

bring  before  the  consideration  of  the  House,  the 

true  principle  of  decision.      The   Court  below 

did  not  rightly  apprehend  the  case,  as-  it  now 

appears.     The  judgment  of  this  House  will  re- 

niove  a  difficulty,  which  J   know  is  floating  in 

the  minds  of  many  persons.      I   conceive  it  to 

We  been   the  opinion  of  Lord   Thurlow,  that 

in  order  to  dispose  of  the  equity  of  redemption  of 

the  wife  in  an  estate,  it  was  absolutely  necessary 

there  should  be  in  the  recitals  of  the  instrument,  . 
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U]9.  some  expression  that  the  parties  meant  it  so;  that 
it  was  not  enough  to  collect  the  intention  frovft 
the  limitations ;  but  that  there  must  be  something 
more  upon  the  face  of  the  deed,  to  lead  the  wi£e  tfi 
understand  what  those  limitati<)ns  were.  It  deep 
however  occur  to  me,  on  loo^ng  into  the  cases 
which  have  been  referred  to,  that  such  a  proposition 
cannot  be  supported,  and  therefore  I  am  of  opiqion 
that  the  decree  must  be  reversed. 
10  July,  18194      Decree  reversed. 


%*  After  I  had  written  the  note  which  is  to  be  found  in 
pp.  125}  6»  I  was  furnished  with  an  extract  of  the  decree  upon 
rehearing  in  the  case  of  Corfoett  v.  Barker.  The  decree  con- 
tains only  directions  for  the  ordinary  accounts  upon  redemption, 
witbout  any  declaration  upon  the  subject  of  resulting  trust, 
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Ireland. 

APPEAL  FROM  THE  COURT  OF  CHAMCBBY. 

James  Butleji,  Esq.  (commonly  i  Anh^n^^f 
called  Lord  Dunboyne)  ....  J  ^/y^^^^«^- 
DAXiEit  ^(uLviHiLL,  and  others  .  .  Respondents. 

▲  U18B  obuiiitod  by  fraud  and  aircumvenuon^  from  a  penoa 
in  a  state  of  intoxication^  is  void  in  equity. 

A  lease  for  lives  of  lands  in  Ireland,  renewable  for  ever, 
is  not  absolutely  forfeited  bv  extinction  of  all  the  lives  and 
neglect  to  pay  the  fines  tor  renewa!*  even  after  notice 
£rom  the  lessor.  Under  particular  circMmstances,  (as  in  the 
fellowing  case,)  the  rignt  of  renewal  may  still  exist  and 
be  enforced. 

Ib  a  oise  where  A.  tbe  heir  of  the  lessee,  having  auch  right, 
had  entered  into  anragreeosent  with  B«  respecting  an  inde* 
pendent  lease  of  the  lands  held  under  the  renewable  lease 
Dy  the  ancestor  of  A.^  which  independent  lease  B.  had  ob* 
lained  from  the  landlord  when  in  a  state  of  intoxication^ 
and  by  circumvenlion : — It  was  held,  that  the  heir  of  A* 

'  and  purchasers  for  valuable  consideration,  claiming  under 
him,  were  entitled  in  equity  to  the  benefit  of  the  agre»- 
ment  between.  B..  and  A.,  and  that  the  heir  of  the  land- 
lord (lessor)  was  entitled  to  the  benefit  of  the  same  agree- 
ment, so  far  as  B.  took  an  interest. 

XH£  Respondent,  Daniel  Mulvihill,  filed  his 
bill  of  complaint  in  the  Court  of  Chancery  in 
Ireland,  against  the  Appellant,  praying  that  the 
Appellant  might  be  decreed  to  grant  to  the  Res-  fraud.— ik- 

*  ^  °  ,      TOZICATIOV* 

pondent  D.  M.  a  renewal  of  a  certain  lease  in  i-lapsb  bt 
the  bai,  stated  to  bear  date  the  5th  of  July  1718,  l"^^^^^^, 
by  inserting  the  life  of  Walter  Molony  in  the^B^AAL.— 
place  of  Anthony  Brady.    The   bill  stated  the  equities/ 
following  case :. 


isig. 

LBASB   FOR 
LIVES. — 


AMD  OTHERS. 
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iBiQ.  Grarret  Gough^  being  in  and  before  the  year 

1718,  seised  of  the  town  and  lands  of  Bally- 
MULviHiLL  vannon  and  Tullahara,  with  their  sub-denomina- 
tions, by  indenture,  bearing  date  the  5th  day 
of  July,  1718,  demised  the  said  premises  unto 
Joseph  Ringrose,  subject  to  the  yearly  rent  of 
thirty  pounds;  to  hold  unto  the  said  Joseph 
Kingrose,  his  heirs  and  assigns,  for  and  during  the 
life  and  lives  of  the  said  Joseph  Ringrose,  Richard 
Ringrose,  and  Elias  Ringrose,  and  the  survivor 
of  them,  and  the  lease  contained  a  covenant  for 
perpetual  renewal,  on  payment  of  five  pounds,  as  <a 
a  renewal  fine  on  the  fkll  of  each  life,  and  the< 
nomination  of  another  life. 

Joseph  Ringrose,  by  virtue  of  the  lease,  enterecK 
into^  and  continued  seised  and  possessed  of  th^ 
premises,  until  the  time  of  his  death,  which  bap-^ 
pened  in  the  year  ]  758.  He  left  two  sons,  Jaco 
Jftingrose  and  Philip  Ringrose.  Jacobs  as  eldes 
son  and  heir  at  law,  entered  into  and  becami 
seised  of  the  said  lands,  and  continued  so  sets 
to  the  month  of  July,  1778,  when  he  died  wi 
out  issue,  leaving  Philip  Ringrose  his  broth 
and  heir  at  law,  who  thereupon  became  entitle  ^ 
to  the  said  lands  and  premises. 

John  Brady,  nephew  of  Jacob  Ringrose,  havio^ 
alleged  that  Jacob  Ringrose  had  devised  the  said 
lands  and  premises  to  him,  and  all  the  persmis 
named  in  the  said  original  lease,  as  cestui  fuc 
vie?,  being  dead,  obtained  a  renewal  thereof  in 
his  own  name  from  James  Butler,  the  Appellant's 
father,  in  whom  the  fee  of  the  said  lands  and 
premises  were  then  vested,  for  the  lives  of  him 
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the  said  John  Brady,  Mary  his  wife,  and  Anthony      isig. 
Brady  his  son,  by  a  deed,  bearing  date  the  1 1  tb  ^^^!j^^ 
day  of  July,  1 783.  mulvibili. 

By  indenture,  bearing  date  on  the  4th  of  July  ^"  «>th««i, 
179S,  John  Brady  declared  that  he  bad  taken 
the  said  renewal  in  trust  for  Philip  Ringrose; 
sod  by  the  same  indenture,  Philip  Ringrose  de« 
miaed  the  said  premises  to  John  Brady,  for 
the  life  and  lives  of  him  the  said  John  Brady, 
Anthony  Brady  his  son,  and  Mary  Brady  his 
viie>  at  the  yearly  rent  of  one  hundred  and 
fbrty-two  pounds ;  by  virtue  of  which  demise, 
John  Brady  became,  and  continued  seised  and 
possessed  of  the  premises. 

By  a  deed  bearing  date  the  26th  day  of  July, 
1793,  Philip  Ringrose,  for  the  considerations 
therein  mentioned,  conveyed  and  assigned  all 
his  estate,  right,  title,  and  interest,  in  and  to  the 
premises  to  Walter  Weldon  Molony,  his  heirs  and 
assigns. 

By  indenture,  bearing  date  the  27th  day  of 
December,  1794,  Philip  Ringrose  and  Walter 
Weldon  Molony,  in  consideration  of  a  marriage 
then  intended  to  be  solemnized  between  Walter 
Weldon  Molony  and  Mary  Spelllsy,  granted 
fcc.  to  the  respondent  Daniel  Mulvihill  and 
Walter  Weldon  since  deceased,  the  towns  and 
lands  of  Ballyvannon  aforesaid,  with  its  sub- 
denominations,  subject  as  therein  mentioned, 
to  hold,  &c.  for  three  lives,  renewable  for  ever, 
in  trust  for  the  several  uses,  intents,  and  pur- 
poses in  the  deed  mentioned. 

Jamea  Butler  died  in  the  year  1 784,  and  one  of 


140:  ..CASES  IN  THS;  HOUSE  OP  LOR&S 


1819.  the  lives  named  in  the  renewed  lease  gradted  iii 
^^^— ^''— ^  July,  1783,  having  '  dropped,  Daniel  MiihifatD 
uvLTURhL  made  several  applications  to  the  Appeliaint,  wbb 
AjiPOTiaRB.   yp^^  ^jj^  jg^jjj  ^f  James  Butler,  his  faUier,  be- 

qame  seised  of  the  reversion  of  the  saMf  Ii^ndd; 
for  a  renewal  of  the  said  original  lease  of  Sth 
day  of  July,  1718,  by  inserting  the  life  of  WsJ* 
ter  Molony,  m  the  place  of  Anthony  Brady^ 
named  in  the  renewed  lease ;  and  offered  t^' 
the  Appellant  the  sum  of  five  pounds,  with  ia* 
terest  from  the  death  of  Anthony  Brady,  and 
also  the  proportion  of  a  renewal-fine  for  the 
time  which  had  elapsed  since  the  death  of  thci 
said  Anthony  Brady. 

The  Appellant  having  refused  to  renew  the 
lease  of  5th  July/ 171 8,  according  to  the  request^ 
aad.upoQ  the  terms  proposed,  the  bill  was  filed 
against  htm,  containing  such  allegationis  and  prayer 
4s  before  stated. 

The  Appellant,  by  his  answer,  after  aflmittin^ 
Viany  of  the  principal  facts  alleged  iu  ^e  bill, 
proceeded  to  state,  that  although,  upon  the  death 
of  Joseph  Ringrose  in  1 758,  Jacob  Riogrose,  liis 
son,  became  seised  under  the  lease  of  1718,  and 
so  continued  until  1778;  yet  the  said  Jacob 
omitted  to  renew  the  said  lease,  by  nomination 
any  other  life  in  place  and  stead  of  Joseph  Ring** 
rose,  and  omitted  to  pay  the  rent  and  renewal- 
fine  ;  and  although,  in  the  life-time  of  the  said 
Jacob,  namely,  between  the  said  years  1 758  and 
1778,  Richard  Ringrose,  another  of  the  cestui 
que  vies,  died,  Jacob  Ringrose  also  omitted  to 
renew  the  said  lease,  by  nominating  a  life  in 
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(be  place  and  stead  of  the  said   Richard  BJng*       iBia 
me,  or  by  paying  the  rent  and  renewal-fines ;  ^^""'^'^■"^ 
9S(}  although,    immediately  after  the  death  oi  MULviBnir 
the  said  Jacob  in   1778,  the  said  Elias  Ring- ^'^^^""• 
im^  the  last  life  in  the  said  lease,  died,  yet 
Philip   Ringrose  omitted   to  renew  or  pay  the 
x^ewal-fines»  rent,  or  arrears,  pursuant  to  the 
covenant  oi  renewal  contained  in  the  said  lease  oi 
.  1118,  and  withheld  the  yearly  rent  of  the  said 
tends  reserved   thereunder   to  a  large  amount, 
vhich  arrears  of  rent  and  renewal-fines  remain 
iliU  unpaid,  whereby  the  said  lease  of  1718  be- 
une  forfeited  in  the  life- time  of  Jacob  Ringrose, 
Md  all  benefit  of  renewal  thereof  for  ever  lost  to 
the  Ringrose  family,  or  any  other  person  claiming 
Qiider  the  said  lease  of  1718» 

The  answer  denied  that  John  Brady,  at  any  time, 
obtained  a  renewal  of  the  lease  of  1718  in  his  own 
Mne ;  and  stated,  that  James  Butler,  who,  upon 
the  death  of  his  yncle  in  or  about  the  year  1778, 
Mcceeded  as  heir  at  law 'to  the  inheritance  of  the 
<ud  lands,  was  a  man  of  weak  understanding,  and 
addicted  to  excess  in  the  use  of  spirituous. liquors, 
^  being  educated  in  a  foreign  country^  and  bred 
op  an  officer  in  the  German  service,  was  unac* 
minted  with  his  family  affairs ;   that  John  Brady, 
heiQg  well  aware  of  the  laches  and  nonpayment 
i>f  rent  and  renewaUfines  under  the  lease  of  1718, 
and  of  the  forfeiture  of  the  lease  of  1 7 1 8  thereby 
incurred,  by  the  most  fraudulent  means,  at  a  time 
when  James  Butler  was  in  a  state  of  intoxication, 
prevailed  upon  him  to  execute  an  instrument,  pur- 
porting to  be  a  new  lease  of  the  lands  comprised 
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18 19.  in  tliB  lease  of  1718,  bearing  date  on  or  about  the 
1  Ith  July,  1783,  at  the  yearly  rent  of  thirty  pounds 
MULTiHiLL  sterling,  for  the  lives  of  the  said  John  Brady,  Mary 
Am  oTHBR«.  jjjg  ^-fg^  ^jj J  Anthony  Brady  his  son,  subject  to  a 

renewakfine  of  five  pounds  on  the  fall  of  each  life, 
with  a  covenant  for  perpetual  renewal. 

That  Philip  Ringrose,  on  the  15th  day  of  Oc- 
tober, 1789,  filed  a  bill  in  the  Court  of  Chancery 
in  Ireland,  against  John  Brady,  impeaching  the 
will  alleged  by  John  Brady  to  have  been  made  in 
his  favour  by  Jacob  Ringrose,  and  praying  pos- 
session of  the  said  lands ;  to  which  bill  John  Brady 
filed  his  answer,  insisting  upon  the  validity  of  the 
said  will,  and  that  all  the  lives  named  in  the  said 
lease  of  1718,  were  extinct,  and  that  the  term 
thereof  was  otpired ;  and  stating  that  he  treated 
with  the  Appellant's  father  in  whom  the  fee  of 
the  lands  was  vested,  and  who  alleged  that  he  was 
not  then  bound  by  the  covenant  of  renewal  con- 
tained in  the  lease  of  1718;  and  that  for  several 
valuable  considerations,  He  obtained  a  lease  cf  the 
lands  from  the  Appellant's  father,  which  was  ex- 
ecuted in  1783,  for  three  lives,  renewable  for  ever; 
discharged  from  any  claims  on  the  part  of  P.  Ring- 
rose,  or  any  person  claiming  in  his  right  And 
Brady  by  his  answer,  further  denied  that  he  ac- 
cepted the  said  lease  as  a  trustee  for  Ringrose. 

That  after  a  variety  of  proceedings  in  the  cause 
between  John  Brady  and  Philip  Ringrose,  they 
came  to  an  amicable  settlement;  and  that  a 
certain  deed,  dated  the  Sd  of  July,  1793,  was 
executed  between  them,  by  which,  after  reciting 
that  Garret  Gough  was  seised  of  the  lands,  and 
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ttuit  he  executed  the  lease  of  1718,  to  Joseph       ibiq. 
Kiogrose,  and  reciting  the  seisin  and  possession  ^^*^v~*^ 
of  Joseph  until   his  death,  and  the  seisin  and  mdly"  ^ll 
possession  of  Jacob  till  his  death,  and  that  all  the  ^'^  othbks. 
lives  were  extinct;  and  that  said  Brady  there* 
opon  took  the   lea3e  of  llth  July,  1783;  it  was 
thereby  declared,  that  the  lease  of  1783,  was 
taken  by  Brady  in  trust  for  Philip  Kingrose,  in 
consideration   whereof,   Philip  Ringrose  thereby 
agreed  to  execute  a  lease  for  three  lives,  re*  ' 
newable  for  ever  to  John  Brady,  at  the  yearly 
rent  of  one  hundred  and  forty-two  pounds,  and 
five  pounds  as  a  renewal-fine  for  each  life  to  be 
renewed;  which  lease  the  said  Philip  Ringrose, 
on  or  about  the  4th  day  of  July,  1703,  executed 
to  Brady  pursuant  to  the  terms  of  the  agreement ; 
sod  that  by  the  aforesaid  deed  of  Sd  July,  1793, 
John  Brady  covenanted  that  all  rent  then  due  out 
of  the  said  premises  should  be  paid  by  Brady,  his 
heirs,  &c.  and  that  Brady  would  also  indemnify 
Philip  Ringrose  from  all  debts  and  incumbrances 
due  by  Jacob  Ringrose. 

That  afler  the  execution  of  the  said  deed  of 
compromise  of  Sd  July,  1793,  and  the  said  lease 
of  4th  July,  1793,  Philip  Ringrose,  on  the  15th 
of  July,  1793,  executed  a  mortgage  of  his  interest 
in  the  lands  to  Walter  Weldon  Molony,  his  so- 
licitor, to  secure  a  bill  of  costs  claimed  by  Mo- 
lony against  Ringrose  for  a  sum  of  I  J12/« 

That  Walter  Weldon  Molony,  about  the  25th 
9r  26th  of  July,  1793,  prevailed  on  Philip  Ring- 
rose  to  convey  to  him  the  equity  of  redemption 
ia  the  lands  in  consideration  of  an  annuity  of  forty- 


i 


BUTLBR  V. 
MULVIBILL 
AMD  OTHBRi* 


J44  CASES  IN  THE  HOUSE  OF  LORDS    '     - 

1819*       Ave  pounds  ten  shillings,  for  the  lifb  of  Philip^  iik 
addition  to  the  former  consideration  of  1512/. 

That  about  the  22d  of  Mdrch,  ISdO^  Fliilip 
Ringrose  caused  a  bill  to  be  filed  in  the  Cdtirt  6f 
Chancery  against  Walter  Weldon  Molony  and 
others,  impeaching  the  said  mortgage  and  ton^ 
veyance  for  fraud,  and  charging,  that  the  trustees 
named  in  Walter  Weldon  Moiony's  marriage-set- 
tlement or  articles  of  1794,  had  full  notice  of  it  $ 
and  praying  that  said  deed  of  mortgage  and  bond 
executed  therewith;  and  the  said  deed  of  coBvey^ 
aoce  of  25th  or  26th  days  of  July,  1793,  and  the 
marriage  settlement  of  Walter  Weldon  Molon^  of 
26th  and  27th  December,  1 794,  so  far  as  same 
affected  Philip  Ringrose  might  be  decreed  fraii*- 
dulent  and  cancelled,  and  praying  a  re-tGtX8ti(5li 
of  Moiony's  costs. 

That  Molony  and  his  wife^  abouft  the  3d  Of 
April,  1801,  filed  a  cross  bill  against  Philip  Rin^-> 
rose>  insisting  that  John  Brady  obtained  the  stAa 
leasee^  11th  July,  1783,  as  a  new  lease  for  bis 
own  benefit,  and  discharged  from  the  said  old 
lease  or  any  covenant  of  renewal  thei*eih  con- 
tained. 

That  Philip  Ringrose,  about  the  lOth  Novem^ 
ber,  1801,  filed  his  answer  to  the  said  cross  bill,  m 
which  he  does  not  deny  that  forty-five  pounds  were 
due  for  rent  and  renewal-fines  of  the  said  lands 
in  1766,  and  that  some  rent  remained  unpaid  at 
the  death  of  Elias  Ringrose,  the  survivor  of  the 
persons  named  as  cestui  que  xncs^  in  the  said 
original  lease  of  1718.  He  admitted  that  Brady 
wished  to  get  a  new  lease  to  himself  of  the  said 
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knds  discharged  from  the  said  old  lease  of  17 18,       1119. 
or  any  covenant  for  renewal  therein  contained,  ''— n^— ^ 
or.any  daim  of  Fhilip»  and  in  consequence  thereof  molvihili. 
aid  Brady  obuined  the  said  lease  of  1 78S.  ^"  ^**••• 

That  before  any  decree  was  made  in  the  said 
csosct  Ringrose  acceded  to  some  amicable  settle- 
ment. 

That  the  Appellant  attained  the  age  of  twenty- 
one  years  in  July,  1801,  and  never  since  had  re- 
cehred  any  rent  for  the  lands  comprised  in  the 
ksse  of  1783. 

That  in  the  year  I8OI,  the  Appellant  brought 
in  gectment  to  recover  possession  of  the  lands 
IB  question,  upon  the  trial  of  which,  John  Brady 
produced  and  for  his  defence  relied  upon,  the 
ksse  of  1783^  and  the  jury  gave  a  verdict  in  bis 
&vonr. 

That  the  very  limited  circumstances  of  the 
Appellant  prevented  his  taking  proceedings  to 
let  aside  the  said  lease  of  11th  July,  1783,  as 
hiving  been  obtained  by  fraud  and  imposition* 

That  James  Butler  died  about  the  month  of 
Hay,  1784,  and  iiiot  shortly  B&er  the  said  deed 
of  release  of  1794,  as  by  bill  alleged,  leaving 
Af^llant,  his  only  son  j  who  thereupon  became 
leiied  of  the  said  lands. 

That  Anthony  Brady,  one  of  the  lives  in  the 
lease  of  1783^  died  on  the  ISth  day  of  Aprils  1804. 

Finally,  the  Appellant,  by  his  answer,  admitted 
that  he  refused  to  execute  a  renewal  to  the  Re- 
ipondent,  Mulvihill,  of  the  lease  of  nth  July, 
178S,  or  the  lease  of  17I8,  on  the  grounds  b^ore 
stated. 

VOL.  I«  L 
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1810.  The  Respondents,  on  the  25tb  day  bf  July» 

1809^  amended  their  bill,  and  thereby  stated  the 
MOLviHiLL  death  of  John  Brady.  To  which  amended  bill  the 
AND  OTHERS.  Appellant  put  in  his  answer. 

The  Appellant  filed  a  cross  bill  against  Daniel 
Mulvihtll,  Walter  Weldon  Molony  and  Mary  bis 
wife,  and  various  other  persons  interested  in  the 
lease ;  and  therein  stated  the  fraudulent  means  by 
which  the  said  lease  had-  beeh ,  -  in  the  yeaf  1 7SS, 
obtained  from  bis  father^  th6  »aid' Jamed  Butlef, 
and  praying  that  the  same  might  be  declated  -M 
bave  been  fraudulently  obtained,  and  be^  given  up 
to  be  cancelled. 

The  Respondents  by  their  answers;  resfiectiyel}!^ 
insisted  on  the  validity  of  the  lease 'of'  i783^'  aH^ 
that  they  were  purcbas.er8.of  the  beneficial  iatei^esl^ 
of  the  same,  without  notice  of  any  fraud.    •'•• 

The  original  and  cross  eauses  being  at  fssue 
the  Respondents  respectively  exhibited  fibe^severaoi 
instruments  under  which  they  claimed  to  be  etn 
titled  i  and  examined  a  person  of  the  namie  •  <^ 
Dannaher,  to  prove  that  the  tea^  of  1783  hiid  be 
fairly  obtained,  and  that  th6  fines  and  rent* 
due  had  been  paid  at  the  time  of  the  execution  «c 
the  lease. 

The  Appellant  examined  witnesses  to  provis; 
First,  That  the  lease  of  178S  was  not  a  renewal  of 
the  lease  of  1718:  Secondly,  That  Ihe  lease  oif 
1783  was  obtained  by  fraud,  practised  on  his  fa^ 
ther  when  he  was  so  intoxicated,  as  to  be  incap. 
able  of  transacting  business.  Thirdly,  That  the 
Respondents^  Mulvihill,  &c.  or  tbos^  under  whom 
they  claimed^  had  at  the  time  when  they  became, 

i 
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IS  they  pretended,  purchasers  of  the  beDeficial  ^    ^819* 
interest  thereof,  notice,  that  the  same  had  been  .^,... 
fraudulently  obtained  from  the  Appellant's  father,  mulvihill 
and  that  the  Appellant  was  an  infant,  and  incap-    ^'^  ^^h**'- 
aUe  of  doing  any  act  in  confirmation  of  the  said 
lease.* 

The  causes  came  on  to  be  heard  in  J  811,  Jaiy^^. 
when  the  Lord  Chancellor  of  Ireland  declared, 
that  the  Respondent,  Daniel  Mulvihill,  was  en- 
titled to  the  benefit  of  the  covenant  for  renewal, 
contained  in  the  lease  of  the  5th  of  July,  1718, 
and  directed  the  Appellant  to  execute  a  renewal 
thereof  to  the  Respondent,  Daniel  Mulvihill,  for 
the  lives  of  the  Respondents,  Walter  Molony  and 
Arthur  Molony,  pursuant  to  the  true  intent  and 
meaning  of  the  covenant  And  in  case  the  parties 
should  difier  as  to  the  form  of  such  renewal,  or  as 
to  the  premises  contained  in  the  said  original 
lease,  it  was  ordered  that  it  should  be  referred  to 
the  master  to  compare  the  lease  of  the  1  ith  of 
July,  1 783,  with  the  said  original  lease  of  the  5tli 
of  July,  1718,  and  thereupon  to.  settle  and  approve 
of  a  proper  renewal  to  be  executed  between  the 
parties  pursuant  to  the  said  decree. 

The  Appellant  thinking  himself,  aggrieved  by 
the  decree,  appealed  to  the  House  of  Lords  upon 
the  following  grounds: 

The  said  decree  assumes,  that  the  lease  of 
1718  was  in  such  force,  as  to  entitle  the  Re- 
spondents  to  a  renewal  of  it,  by  virtue  of  the 

*  Upon  tone  of  the  poinu,  and  particularly  the  iatoxication, 
,  we  the  depositions,  po$tf  p.  150. 
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18 19.  covenant  for  renewal  therein  contained;  whereas 
the  lease  of  1718  had  expired  in  the'  year  1778; 
mVlvihill  and  though  the  same  might,  under  the  Irish  Ten- 
antry Act^  have  been  renewed  at  any  time  before 
notice  given  by  the  lessor  to  renew  or  within  s 
reasonable  time  afterwards,  upon,  payment  of  the 
rent  in  arrear  and  renewal  fines;  yet  the  lessoi 
was  not  bound  to  renew,  except  upon  suet 
terms,  and  the  Appellant's  father  having  givei 
notice,  and  the  same  not  having  •  been  compliec 
with  in  a  reasonable  time,  he  was  not  afterwardi 
bound  to  renew^  and  therefore  the  court  ough 
not  to  have  decreed  a  renewal  after  an.  interva 
of  upwards  of  twenty  years. 

The  lease  of  1783  does  not  even  purport  to  b 
a  renewal  of  the  lease  of  1718;  the  severa 
answers  of  John  Brady  and  Philip  Ringrose  ahe^ 
that  it  was  not  so  intended,  and  that  it  imslude 
lands  not  demised  by  the  said  lease  of  1718. 

The  evidence  adduced  by  the  Appellant  prove; 
that  the  lowest  rent  which  was  at  any  time  nifsi 
tioned  as  the  rent  to  be  reserved,  was, two  hundrc 
pounds  a  year;  whereas  that  actually  reserve 
was  thirty  pounds  a  year,  and  the  annual  value 
the  premises  very  far  exceeded  even  such  rent 
twp  hundred  pounds  a  year. 

The  Appellant's  father,  at  the  time  when  Z 
executed  the  said  lease,  was  in  a  condition  of  mix 
which  did  not  allow  of  his  duly  judging  <^  i 
contents. 

The  lease  so  fraudulently  obtained  has  not  be4 
confirmed  by  any  subsequent  act,  either  of  fcl 
Appellant  or  his  father. 
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The  Respondents  who  claim  as  purchasers  for       is  19. 
a  valuable  consideration,  had  notice  of  the  fraud  ^"^^v— ' 
practised  in  obtaining  the  lease,  and  also  of  the  mulvihill 
Appellants  intention  to  impeach  the  same ;  and  "^^  othm**, 
although   this  objection   were  founded  in  fact, 
it  would  not  follow  that  the  Respondents,  as  pur« 
chasers  for  valuable  consideration,  and  without 
notice  of  a  fraud,  would  be  entitled  to  the  assist- 
ance of  a  court  of  equity  to  give  effect  to  a  fraud 
practised  by  a  person  under  whom  they  claim, 
more  especially  to  the  prejudice  of  an  infant 
against  whose  estate  such  fraud  is  to  be  made 
effective. 

On  the  part  of  ^  the  Respondent  it  was  insisted, 
that  no  fraud  appeared  on  the  deed  of  ITSS, 
and  that  at  this  distance  of  time  it  would  be 
UQpossible  for  the  Respondents    to  enter   into 
^Qy  proof  respecting  it.     That  the  Respondents 
Are  purchasers  for  a  valuable  consideration,  with- 
out any  notice  of  fraud,  (if  any  were  practised  by 
John  Brady.)     That  Walter  Weldon  Molony  gave 
^  full  and  fair  value  for  the  conveyance  of  the 
'^nds  to  him ;  and  there  is  no  evidence  whatever 
that  Walter  Weldon  Molony  knew  any  thing  im- 
proper respecting  the  execution  of  the  said  re^ 
^^wal ;  that  the  said  renewal,  though  not  techni- 
^^ly  drawn,  yet  being  made  by  James  Butler,  as 
"^^ir-at-law  of  Doctor  James  Butler,  of  Thurlesi  to 
^olin  Brady,  as  devisee  of  Jacob  Ringrose^  and  at 
^e  rent  and  fine  for  renewal  in  the  lease  of  1718,  ** 

tei3st  be  equitably  and  substantially  considered  as 
a  renewal,  and  not  as  an  original  lease. 
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1819.  In  support  of  the  allegations  of  the  bill  filec 

v**^  by  the  Appellant,  a  passage  from  the  answer  0 

MULviHiLL  John  Brady  to  the  bill  of , Philip  Ringrose  wa 

AHo  OTHERS,  j,^^ .  ^^^  ^^^^  ^j^g  subjcct  Of  the  notice  to  rcnev 

the  value  of  the  lands,  the  intoxication,  the  fraw 
practised,  and  the  notice  to  the  purchasers,  thi 
following  evidence  was  adduced. 

Michael  Donnellan  deposed,  that,  in  the  begin 
ning  of  July,  1783,  a  conversation  took  place,  ii 
deponent's  presence,  between  John  Brady  am 
James  Butler,  touching  a  lease,  or  a  renewal  of  a 
lease;  the  particulars  of  which  conversation  were 
as  well  as  deponent  now  recollects,  as  follows 

James  Butler  told  John  Bra4y  ^'^^^  ^^^  le2ise  c 

part  of  the  lands  which  he  held  was  out,  for  tha 

^^  the  lives  were  extinct ;  and  that  although  hj 

^^  had  been  served  with  notice  to  renew,  and  pa^ 

'^  the  rent  and  renewal-fines,  yet  he  had  neglec* 

ed  to  do  so;     but  James  Butler  added, ^ths 

he  would  take  no  advantage  of  Brady 's  neglect: 

and  Brady  said,  that  he  could  hold  the  lane 

in  spite  of  James  Butler,  and  make  them  h 

own  property,  for  that  the  statute  of  limitatioc 

had  nearly  run  against  James  Butler,  bat  tbs 

if  James  Butler  would  grant  him  a  new  lease 

^^  be  would  take  the  entire  lands ;  and  after  some 

*^  &rther  discussion,  it  was  determined  to  post 

^'  pone  any  agreement  until  they  should  go  ovei 

^^  the  landis  in  the  morning :"  and  deponent  saith, 

that  on  the  next  morning  Brady  shewed  deponeni 

two  of  the  farms  on  the  lands,  namely,  Bally- 

vannon  and  TuUyhara,  and  sent  an  old  man  of  his 


€€ 


ON  APPEALS  AMD  WRITS  OF  ERROR. 


151 


BUTLVR  V. 
MDLVIBILL 


to  shew  deponent  the  other  two  farms,  which  lay       igig. 
It  some  distance,  namely,  Tenehire  and  Island 

Grady;  and  deponent  saw,  examined,  and  valued 

all  the  lands :  that  after  dinner  on  that  day  the  avdothbxs 

oooversation  was  renewed'  touching  a  lease  or 

leoewal  of  the  lands ;   and  James  Butler  alleged 

that  the  renewal-^nes  and  arrears,  which  were 

due  to  him,  amounted  to  eight  hundred  pounds,  to 

which  Brady  replied  that  they  could  not  amount 

to  six  hundred  pounds ;  but  Brady  said  that  the 

better  way  would  be  for  James  Butler  to  forgive 

him  all  the  renewal-fines  and  arrears,  and  to  make 

bim  a  lease  of  all  the  lands ;  and  Brady  said,  that 

lie  would  make  it  up  to  James  Butler,  by  giving 

liim  a  good  renf^or  the  lands ;  and  James  Butler 

baving  asked ,  Brady  what  rent  he  would  give, 

Sntdy  said  he.oi^ht  nok  to. give  as  much  rent  as 

another,  he  being  then  in  pos$ession  of  the  whole, 

part  thereof  under  James  Butler,  and  part  thereof, 

tM  wit,  Tenehire  and  I^kid  Grady,  as  devised 

-to  his  uncle  RiDgfOae,  and  \ie  and  family  being 

old  tenants  to  Jaoies  Butler  and  his  ancestors  to 

tluit  part  of  the  lands  called  Bally vannon  and 

'I'oUyhara}   that  Brady,  after  some  further  ob^ 

^^rvation,  said,-  that  he  tvould  give  James  Butler 

^^  hundred  pou$uis  a  year  for  the  entire  lands,  on 

fettling  a  lease  thereof  for  three  lives,  renewable 

^^3ir  ever;  and  deponent  saith  he  then  interfered, 

^^d  desired  said  Brady  to  double  his  offer,  and  that 

'^e  would  have  the  4ands  for  their  value,  and  said 

^h;at  his  valuation  of  the  lands  was  higher,  for  that 

*^e  had  valued  them  to  Jive  hundred  pounds  a  year, 

^Ut  that  he  would  recommend  to  James  Butler 
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isig.      to  nliake  a  lease  of  the  lands  to  John  Brady  at 
four  hundred  pounds,  as  an  old  tenant;  which* 
mVvVihxll    ofifer  Brady  peremptorily  refused;   that  he  then 
▲jfooTHM^.  recommended  James  Butler  and  Brady  to  g« 

in  the  morning  into  the  town  of  Ennis,  and  to  lay 
all  their  papws  before  Counsellor  Gregg,  wlio  was 
a  man  of  honour  and  ability,  and  to  be  advised 
by  him  as  to  their  ietpeetive  rights  aad  pio^ven^ 
to  which  they  agreed.         ^ 

Saith,  That  James  Butler  and  deposent,  on 
the  day  after,  went  together  from  John  Brady's 
bouse  at  Ballyvannon,  into  the  town  of  Ennis ; 
and  James  Butler  remained  at  a  low  whiskey  heme 
in  the  town;  and  deponent^ slept  at  a  friend's 
house;  that  in  a  day  or  two^^  afterwards,  Brady 
also  came  into  the  town  of  Ennls,  and  renewed 
his  treaty  fer  a  leMe  ^tkt  James  Butler ;  that 
Counsellor  Gregg  having  been  sent  for,  he  en- 
quired for  their  tide  de^ds  and  papere,  and  neither 
James  Butler  nor  John  Brady  having  brodgbt 
them.  Counsellor  Gregg  said  it  would  be  ias* 
possible  for  him,  without  seeing  such  deeds  and 
papers,  to  determine  whether  James  Butler  had 
a  right  to  make  a  lease  for  three  lives,  or  whether 
John  Brady  ha^  any  right  to  withhold  any  part 
of  the  lands :  and  Counsellor  Gregg  thereupon 
refused  to  interfere:  and  deponent  saith  thatp 
perceiving  John  Brady  was  very  pressing  upon 
James  Butler,  and  knowing  from  the  state  of 
intoxication  in  which  James  Butler  was  constantly, 
that  he  would  be*^  easily  led  to  make  a  focriiih 
bargain,  deponent  sent  to  Mrs.  Butler,  &e.  &c. : 
and  deponent  saith,  tiiat  on  the  following  day. 


MULVIBILL 
AMD  OTHIM. 


ON  APPEALS  AMD  WRITS  OF  ERROR.  153 

deponent  wu  io  the  bad  room  with  James  Butler»  1B19. 
vhen  John  Brady,  and  a  clerk  of  the  name  of 
Michael  Dannaher  came  into  the  room  with  a 
{Mur  of  leases,  one  of  them  ready  filled,  and  the 
counterpart  about  half  filled  up ;  that  John  Brady 
left  the  clerk  in  the  room  filling  up  the  counter- 
part ci  said  leases ;  and  in  some  short  time  re- 
turned with  Counsellor  Gregg,  and  Brady  asked 
Counsellor  Gregg  to  look  at  the  lease,  which  he 
refined  to  do,  perceiving  that  James  Butler  was 
intoxicated:  and  Gregg  immediately  directed  that 
Botler  should  be  put  to  bed,  and  desired  he  would 
get  no  more  liquor ;  and  told  Brady,  that  it  was 
ahameful  of  him  to  attempt  to  get  leases  executed 
by  a  drunken  man ;  and  said,  that  any  act  which 
Botler  did  in  his  present  drunken  state  would  cer- 
tainly be  set  aside :  that  Gregg  then  went  away, 
and  Michael  Dannaher  then  filled  up  the  counter- 
part of  the  lease :  and  deponent  saith,  that  two 
men  had  come  into  the  room,  one  a  tenant  of 
James  Butler,  namely,  Bartholomew  Scanian,  and 
the  other  of  the  name  of  Sheehan,  a  kinsman  of 
James  Butler:  and  Brady  turned  both  said  men  out 
of  the  room,  and  caused  James  Butler  to  sit  up  in 
his  bed,  and  Brady  and  Dannaher  produced  the 
leases  to  James  Butler,  who  then  signed  the  leases 
in  presence  of  this  deponent  and  Michael  Danna- 
her, who  subscribed  their  names  as  witnesses  there- 
to, deponent  having  become  a  witness  thereto, 
not  considering  the  leases  as  fitirly  and  honestly 
executed,  but  at  the  desire  of  Mrs.  Butler,  in 
order  to  be  enabled,  at  a  future  day,  to  state 
theinanner  in  which  they  were  executed  and  the 
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iBig.  unfairness  of  the  transaction ;  and  deponent  posi 

^""^"v— '  tively  saith,  that  James  Butler  was,  at  the  tim 

MULviuiLL  of  the  execution  of  the  said  leases,  which  wa^^^i 

AMD  0TRBR8. 


l^  _      • 


about  two  o^clock  in  the  day,  intoxicaied  and 
lolly  uvjit  and  incapable  of  doing  any  solemn  o\ 
serious  act :  and  deponent  saith,  that  in  some  shor   — ^ 
time  afterwards  Mrs.  Butler  came  into  town,   an( 
on  hearing  that   her  husband  had  executed 
leases,  she  enquired  what  the  rent  was,  and 
what  term  :    and  deponent  saith,  tliat  upon  inv& 
tigating  the  leases,  deponent  for  the  first  time  dm.s. 
covered  that  they  had  been  filled  up  at  the  yearly    . 
rent  of  thirty  pounds,   instead  of  two  hundr^sd     IT 
pounds,  as  deponent  had  supposed,  according    -to 
the  low  proposal  made  by  John  Brady.  ._ 

Jonathan  Gregg  in  his  deposition  stated,  *'  tt&at     .. 
^^  Brady  had  consulted  him   on  the   subject     of    -^ 
^^  the  renewal,  and  the  differences  between  him» 
"  (Brady,)  and  Butler;  that  he,  Brady,  on  accourml      ^ 
**  of  Ringrose's  claim,  had  been  in  treaty  wit  ^ 
"  Butler  to  obtain  a  lease  of  the  lands  to  himse/f^ » 
*'  — ^that  Butler,  in  the  presence  of  deponent,  liac^ -^ 
"  insisted  that  all  right  to  renewal  had  been  fbr-^'"'*    ^ 
"  feited  by  the  neglect  of  the  tenants ; — that  on  *^  ^ 


"  a  subsequent  day,  between  twelve  and  one  ^* 
'^  o'clock,  deponent  accompanied  Brady  at  his  ^ 
^^  request,  and  upon  his  allegation  that  Butler  had 
'<  agreed  to  execute  the  leases  which  Dannaher 
^'  was  preparing  at  a  public  house  in  the  neigh- 
^^  bourhood ;  that  upon  going  to  the  house, 
*^  he  found  Dannaher  writing  at  a  table,  and  James 
^^  Butler  seated  on  the  side  of  the  bed,  with  a 
^^  table,  a  jug,  and  glasses  near  him;   and  that 
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^  upon  addressing  himself,  to  James  Butler,  he       ^^>^- 
"  found  him  so  stupidly  intoxicated^  that  he  could  auTLBiTo"*^^ 
"  not  give  a  collected  or  rational  answer ^  where-  mulvihill 
"  upon    he    immediately    remonstrated^ — rcpre- 
^  sented  to   Brady  the  invalidity  of  the  lease 
^  proposed  to  be  executed  under  such  circum- 
**  stances,  and  departed." 

Several  other  witnesses  deposed  to  the  same 
&cts,  and  the  intoxication  of  Butler  was  denied 
only  by  Dannaher.  There  was  also  proof  that 
John  Brady,  after  having  obtained  the  lease, 
called  upon  Mrs.  Butler,  and  declared  '*  that  he 
^  never  intiended  to  make  use  of  it; — that  he  had 
V  obtained  it  only,  to  drive  Ringrose  to  a  com- 
^  promise,  and  when  that  object  was  effected,  he 
**  would  give  it  up  to  be  cancelled.** 

Depositions  were  also  made  to  establish  the 
allegation,  that  Walter  Weldon  Molony  and  Dr. 
^Spellisy,  his  wife^s  father,  had  full  notice  before 
^lie  settlement  was  executed,  that  the  lease  in  ques- 
tion had  been  obtained  by  fraud,  and  that  it  was 
tiie  intention  of  Mrs.  Butler  and  the  Appellant 
^  question  its  validity.* 

All  the  material  deeds  set  forth  in  the  pleadings 
"^ere  proved  in  the  Court  below,  and  in  evidence 
1)efore  the  House. 

*  According  to  the  view  of  the  case  taken  by  the  House  of 
Xords,  the  question  of  notice  became  immaterial. 

The  judgment  was  moved  by  Lord  Redesdale,  with  very  few 
^ibiervatiohs.  The  Order  penned  by  tlie  noble  lord  is  so  distinct, 
accurate,  and  comprehensive,  that  a  report  of  the  judicial  ob- 
*etY«tions  would  be  superfluous. 
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18 19.  For  the  Appellants,  Mr.  Fonblanquej  Mr.  Home. 

For  the  Respondents,  Serjeant  Copley^  *  Mr. 
fVingfield. 
After  hearing  arguments  for  the  parties,  the 
24ih  March,  foUowing  order  was  pronounced :  '^  It  is  ordered 
^^*^*  "  and  adjudged,  That  the  decree  complained  of 
"  in  the  Appeal  be  reversed:  And  it  is  hereby 
**  declared,  That  the  indenture  of  lease  of  the 
*^  11th  July,  1783,  in  the  pleadings  mentioned, 
^  from  James  Butler,  deceased,  father  of  the 
Appellant,  to  John  Brady,  deceased,  in  .the 
pleadings  mentioned,  ought  to  be,  and  is  hereby 
deemed  to  have  been  obtained  by  the  said  John 
Brady  by  fraud  and  imposition;  and  the  same 
ou^t  to  be,  and  is  hereby  deemed  void,  and  of 
no  effect,  so  fas  as  the  said  John  Brady  had  any 
interest  therein,  after  the  agreement  entered 
into  by  him  with  Philip  Ringrose,  in  the  plead- 
ings mentioned,  but  without  prejudice  to  the 
^  rights  gained  under  such  agreement  by  the  said 
*^  Philip  Ringrose,  claiming  to  be  entitled  to  the 
*^  benefit  of  the  lease  of  the  5th  July  1718,  from 
Garret  Gough  to  Joseph  Ringrose,  in  the  pleadr 
ings  mentioned,  and  of  the  covenant  for  per- 
petual renewal  therein  contained,  as  the  heir 
at  law  of  Jacob  Ringrose,  deceased,  son  of  the 
said  Joseph  Ringrose,  and  impeaching  the  will 
of  the  said  Jacob  Ringrose,  under  which  the 
said  John  Brady  claimed  and  had  obtained  pos- 
session of  the  lands  comprised  in  the  said  lease 

*  Since  appointed  Solicitor-General. 
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^  of  the  iJth  July,  1718  ;  in  as  much  as  it  does       1819. 

"  Dot  appear  that  the  said  Philip  Ringrose,  under   ' ^^ ' 

''  (be  particular  circumstances  of  the  case,  might  mulvihill 

^  "  not,  if  he  had  established  his  right  as  heir  in  ^""^  otmem. 

"  contravention  of  such  will,  have  been  entitled 

*^  to  have  compelled  a  renewal  by  the  said  James 

^  Butler,  deceased,  in  his  favour  of  the  said  lease  of 

**  the  5th  of  July,  1718  ;  and  especially  as  the  ex- 

^  ecution  of  the  said  lease  of  the  llth  July,  1788, 

^  from  the  said  James  Butler,  deceased,  to  the 

**  Slid  John  Brady,  compelled  the  said   Philip 

^  Ringrose  to  assert  such  right  against  the  said 

^  John  Brady :  And  it  is  hereby  further  declared, 

^  that  the  Respondent,  Daniel  Mulvihill,  surviv- 

^  log  trustee  in  the  marriage  settlement  of  the 

^  27th  of  December,  1 794,  in  the  pleadings  men- 

"  tioned,  in  trust  for  the  purposes  in  the  said 

^'  settlement  expressed,  claiming  under  the  said 

^  Philip  Ringrose,  is  entitled  as  against  the  Ap- 

^  pellant  claiming  under  the  said  James  Butler, 

^  deceased,  to  the  benefit  of  the  agreement  en- 

^  teredinto  between  the  said  Philip  Ringrose  and 

^  the  said  John  Brady,  so  £blv  as  the  same  was  for 

^  the  benefit  of  the  said  Philip  Ringrose :  And 

^  it  isifurther  declared,  that  the  said  Respondent, 

^^  Daniel  Mulvihill,  as  such  surviving  trustee  in 

^  the  said  marriage  settlement,  is  entitled  to  have 

^'  a  lease  of  the  lands  comprised  in  the  said  lease 

•*  of  the  5th  of  July,  1718,  in  trust  for  the  pur- 

^  poses  in  the  said  settlement  expressed,  subject 

^  to  the  terms  of  the  agreement  between  the  said 

*^  Philip  Ringrose  and  John  Brady,  save  so  far  as 

^  luch  agreement  was  for  the  benefit  of  the  said 
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18  ip.       ^^  John  Brady :  And  it  is  hereby  further  declarec 
that  the  Appellant,  as  heir  of  the  said  Jami 


BUTIcRR  V 

MULviHiLL    '^  Butler,  deceased,  being  charged  with  the  efie< 
A»D  oTMRs.  c«  of  such  agreement,  for  the  benefit  of  the  sai 

^^  Philip  Ringrose,  is  entitled  to  the  benefit  whic 


^^  the  said  John  Brady  might  claim  under  the  sai 

agreement,  and  the  lease  of  the  4th  of  Jul 

179S,  from  the  said  Philip  Ringrose  to  him  tt 

said  John  Brady :— And  it  is  further  ordere 

and  adjudged,  that  the  said  indenture  of  leas 

*^  of  the  1  ith  of  July,  1783,  and  the  said  lease  i 

•*  the  4th  of  July,  1793,  be  respectively  delivcre 

*^  up  and  cancelled : — And  the  Appellant,  undc 

^^  the    circumstances  aforesaid^    waiving   by  hi 

^^  counsel  his  claim  to  dispute  theri^htof  thesai 

'^  Daniel  MuIvibilL  as  such  surviving  trustee,  s 

'^  aforesaid,  to  the  lands  ofTenehire  and.Islan 

Grady,. comprised  in  the  said  leases  of  the  1  it 

of  July,  178S,  and  4th  of  July,  1793,  and  sul 

mitting  to  execute  to  the  said  Daniel  Mulrilul 

as  such  surviving  trustee  as  aforesaid,  a  lease  c 

*^  the  whole  of  the  said  lands  comprised  in  th 

^^  said  leases  respectively,  according  to  the  term 

^^  of  the  agreement  between  the  said  Philip  Ring 

rose  and  John  Brady,  save  so  far  as  such,  term 

are  varied  by  this  judgment : — It  is  further  or 

'Vdered  and  adjudged,  that  the  Appellant  do  ex 

^^  ecute  to  the  said  Daniel  Mulvihill,  as  such  sur 

'^  viving  trustee  as  aforesaid,. a  lease  of  all  the  saic 

^^  lands,  as  if  the  same  had  been  all  comprised  ii 

and  specially  described  by  the  said  lease  of  tbi 

5th  of  July,  ni8,  subject  to  the  rents  and  co 

venants,  and  according  >to  the  covenant :for  per 
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^  petual  renewal  contained  in  the  said  lease  of  1819. 
**  the  5th  of  July  1718;  and  that  thereupon  the 
^  said  Daniel  Mulvihill^  as  such  surviving  trustee  mulvihxll 
«  tt  aforesaid,  do  execute  a  lease  to  the  Appellant  ^^^  othbm^ 
**  for  three  lives,  renewable  for  ever,  of  all  the 
"  said  lands,  reserving  the  same  rent,  and 
"  onder  the  same  covenants  aiid  agreemerits.as 
^  are  contained  in  the.; said. leaise  of  the  4th  of  July^ 
^  179S,  from  the  said  Philip  Aingrose  to  the  said 
^  John  Brady ;  and  that  such  leases  respectively,- 
^be  settled  by  one  of  the  Masters  of  the  said 
^  Court  of  Chancery,  in  case  the  parties  shaU 
^  difer  about  the  same : — And  it  is  further  or- 
^  dered  and  adjudged,  that  such  of  the  Respon- 
^  dents  who  are  or  may  be  in .  possession  of  the 
''hods  in  question,  or  any  part  or  parts  thereof^ 
^  do  forthwith  deliver  possession  thereof  to  the 
^  Appdlant : — And  it  is  further  ordered  and  ad- 
*^jtM%ed;  that  the  Appellant  is  intitled  to  an 
^  account  of  the  rents  and  profits  .  of  the  toid 
^  lands,  from  the  time  of.filing'his^bill,  subject  to 
^  the  rent  of  142/.  reserved  by  the!  said  lease  of 
''Ae  4th  of  July,  1793^  of  which  tliere  ought  to 
^  be  paid  to  the  Appellant,  the  rent  of  SO/,  re- 
'*  acrvedby.the  said  lease  of  the  5th  of  July,  I71B: 
*  "^And  it  is  further  ordered,  that  the  said  Court 
"  of  ClUincery  do  give  directions  for  taking  such 
^  accouQits  against  the  several  persons  who  have 
^  \!fm.  in  possession  of  such  lands  since  the  filing 
^  tf  the  Appellant's  ^aid  bill,  and  do  order  the 
payment  by  such  persons,  or  their  representa- 
**  tives,  of  what  shall  appear  to  be  due  thereon  ;-— 
'^  And  it  is  further. ordered,  that  an  aeconnt^ht 
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isi9«  ^  taken  of  all  sums  of  money  mhkh  may  have 
accrued  due  to  the  Appellant  for  renewal-fines, 
mVlvibill  ^  according  to  the  terms  of  the  said  lease  of  the 
A»  ^nuM.  ^  g^^  of  July,  1718,  since  the  date  oif  the  deed  ol 

^  the  3d  of  July  1 79S»  whereby  the  said  John 
^  Brady  declared  the  said  lease  of  the  11th  ol 
^  July,  1783,  to  have  been  taken  for  the  benefit  oi 
^  the  said  Philip  Ringrose ;  such  account  of  re 
^  newal  fines  to  be  taken  according  to  the  or 
^^  dinary  course  of  the  said  Court  of  Chancery  in 
^  taking  accounts  of  such  fines  :-^And  it  is  furthei 
ordered  and  adjudged,  that  if  any  thing  shall 
appear  to  be  due  to  the  Appellant  on  such  ac- 
count, the  same  be  paid  i^  the  Respondent 
*^  Daniel  Mulvihill,  as  such  surviving  trustee  a. 
^^  afi>resaid,  to  the  Appellant,  befi)re  the  deliver 
^  to  the  said  Daniel  Mulvihifl',  as  such  8ttrvivin= 
^^  trustee  as  aforesaid,  of  the  lease  her^befor 
^  directed  to  be  madeio  him  by  the  Appellant  :— 
^  And  it  is  fiirther  ordered,  that  the  Court  m 
^^  Chancery  do  give  all  necessary  directions  fc 
<<  carrying  this  order  and  judgment  into  execa 
tion ;  and  particularly  such  directioos  as  m^ 
be  necessary  on  the  return  of  the  reports  of  tb 
Master  in  Chancery,  to  whom  any  referenc 
shall  be  mode,  in  pursuance  of  this  order }  ac 
<<  do  give  such  orders  and  directions  touching  air 
**  costs  which  may  be  incurred  by  any  of  tfc 
^  parties  in  carrying  this  order  and  judgment  in^ 
^^  execution  as  may  be  just. 

4 

^^*  According  to  modem  dedtioDS,  tbe  father  of  tbe  Apptf 
kit,  asd,  aybrfttff,  the  ApfAUtni  hkniei^  apoateevidea^ 
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a{ipearing  in  the  depoeitionB,  if  the  same  had  been  given  in  the 
trial  at  law,  ought  to  have  recovered  a  verdict,  - 

In  Coohe  v.  Clauworih,  18  Ves.  p.  16.  Sir  W.  Grant,  M.  R.  butler  ». 
laid,  he^  apprehended  that  a  deed  obtained  from  a  man  in  such  ^^^  othbas. 
extreme  state  of  intoxication  as  to  deprive  him  of  his  reason, 
would  be  invalid  even  at  law ;  and  by  Cole  v.  Robins^  which  is 
cited  in  Buller's  N.  P.  p.  172,  it  seems,  that  in  an  action  upon  a 
bond,  the  Defendant  pleading  non  est  factum^  may  give  in  evi«> 
(lence  that  he  was  made  to  sign  the  bond  when  he  was  so  drunk 
that  he  did  not  know  what  he  did.  In  Pitt  v.  Smithy  3  Campr 
belPs  Rep.  p.  M.  Lord  Ellenborougb  appears  to  have  laid  down 
a  similar  doctrine  with  great  latitude.  For  according  to  the  Re- 
port, he  says,  **  Intoxication'*  (without  limiting  the  degree)  ^*  is 
"  good  evidence,  upon  a  plea  of  non  est  factum  to  a  deed ;  of 
'*  non  concessit  to  a  grant ;  and  of  non  assvmpsit  to  a  promise." 

This  doctrine  appears  to  be  contrary  to  the  law,  as  laid  down 
in  Co,  Litt.  247  a,  who  says,  **  As  to  a  person  who,  by  his 
*^  own  vicious  act,  depriveth  himself  of  his  memory  and  un^ 
^  dentanding,  as  he  that  is  drunken,— that  kind  of  non  compos 
*^  mentis  shall  give  no  privilege  or  benefit  to  him  or  his  heirs** 
And  again,  *^  As  for  a  drunkard  who  is  voluntarius  dcemon^  he 
^  hath  no  privilege  thereby/*  &c.  The  doctrine  seems  to  be 
also  contrary  to  the  principle  upon  which  it  has  been  held  that 
a  man  who  is  non  compos  shall  not  disable  himself.  The  opin- 
ions have  been  various  upon  that  subject :— But  Littleton,  in 
sect.  405,  and  Sir  Ed.  Coke  citing  the  passage,  and  Beverly's 
case,  are  of  opinion,  that  a  man  non  compos  cannot  avoid  his  own 
act  by  entry,  plea,  or  writ.  And  with  that  opinion  accords  the 
case  of  Stroud  v.  Marshal^  Cro.  Eliz.  398. 

As  to  relief  in  equity  against  a  deed  .or  agreement  obtained 
from  a  roan  when  drunk,  it  is  laid  down,  tliat  the  having  been 
in  drink  is  no  reason  for  granting  relief;  for  this  were  to  en« 
courage  drunkenness.  But  if,  through  the  mafiagiement  or  con* 
trivance  of  the  party  who  obtains  the  deed,  &c.  the  grantor,  &c. 
was  drawn  id  to  drink,  relief  is  administered  upon  the  ground 
of  fraud.  .See  Johnson  v.  Medlicott,  3  P.  W.  130.  note  A.  See 
also  Rich  v.  Sydenham^  1  Ch.  Ca.  p.  202. ;  Cory  v.  Cory^  1  Ves. 
19.;  Cooke  v.  Clayvoorthf  supra,  and  Cragg  v.  HolmCf  there 
cited. 

VOL.  I.  .  M  ' 
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The  Scotch  law  makes  an  important  and  necessary  distinc- 
tion :— **  Persons  while  in  a  state  of  absolute  drunkenness,  and 
**  consequently  deprived  of  the  exercise  of  reason,  cannot  oblige 
^*  themselves ;  but  a  lesser  degree  of  drunkenness,  which  only 
**  darkens  reason,  has  not  the  effect  of  annulling  the  contract." 
See  Stair,  July  S9, 1672,  Ld.  Hatton.  So  Erskine  in  his  Instit. 
p.  822,  says,  *'  An  obligation  granted  by  a  person  in  a  state  of 
**  ahsohte  and  Mai  drunkenness,  is  ineffectual,  because  the 
<<  granter  is  incapable  of  consent ^ 

The  rule  of  the  French  law,  in  cases  of  contract,  is  similar. 
6ee  Pothier  Trait£  des  Obligations,  p.  1.  c.  l.art.  4.  *^  II  est 
*'  evident  que  I'ivresse,  lorsque  elle  va  jusqu^au  point  de  fairt 
*<  perdre  Pusage  de  la  raisony  rend  la  personne  qui  est  en  cet  etat, 
'^  pendant  qu'il  dure,  incapable  de  contracter,  puisque  elle  le 
^*  rend  incapable  de  consentement."* 

To  satisfy  this  rule,  the  drunkenness  must  amount  to  a  pri- 
▼ation  of  reason  ;  but  in  gambling  contracts,  the  protection  af« 
forded  by  the  French  laws  to  drunkards  is  more  ample. 

For  in  such  cases  something  far  short  of  a  privation  of  reason 
is  sufficient  to  annul  the  contract.  Pothier  says,  **  Lorsque 
**  I'un  des  joueurs  est  dans  un  etat  d'ivresse,  le  contrat  que 
**  renferme  le  jcu  est  nul,  &c.  Nous  parlous  d*une  ivresse  qui, 
**  sans  rendre  la  personne  absolument  incapable  du  conSente- 
**  ment,  pent  seulement  rendre  imparfait  son  consentement  en 
^*  Perop^chant  de  faire  les  reflexions  qu'elle  e^t  pu  faire  si 
**  elle  eClt  ete  a  jeun/*    Trait6  du  Jeu,c.,l.  §  1.  art.  2. 

So  the  law  stood  before  the  Revolution ; .  and  although  the 
*•*  Code  Civil"  forbids  gaming,  except  upon  martial  or  gymnastic 
exercises,  and  in  general  affords  no  remedy  to  the  parties  con<* 
cemed,  either  to  enforce  the  payment,  or  the  recovery  of  money 
won  or  lost,  yet  the  intoxication  of  loser  at  the  time  of  plajring, 
would  form  an  exception,  and  the  case  would  fall  under  the  rule 
of  the  old  law. 

The  Civil  Law  has  no  tdxt  upon  this  head.  The  only  allusion 
to  the  subject,  so  far  as  I  can  discover,  is  in  the  Digest,  lib.  49. 
tit.  16.  s.  6.  De  Re  Militari.  **  Per  vinum  aut  lasciviam  lapsia 
M  capitalis  posna  remittenda  est,  et  militiae  mutatio  irroganda.'* 


*  See  the  translation  of  Pothieir  on  Contracts,  by  Evans. 
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SCOTLAND. 


APPEAL   FROM   THE   COURT   OF   SESSION. 

John  Shaw  Stewart,  and  Ro-i    .      „    , 
c  }•  Appellants. 

BERT  Stewart )    ^'^ 

VnxiAM  M^Knioht  Crawford  •    Respondent  • 

John  Geddes ^ 

William  Donaldson   I    . 

Hugh  Crawford j    "^ 

Humphrey  Graham J 

John  Shaw  Stewart,  and  Ro-l  ^         .    , 

o  h  Respondents. 

BERT  Stewart   )        ^ 

Wbkie  freehold  estates  are  conveyed  under  circum-       1819. 
itances  which  may  create  a  suspicion  that  the  grantee  ^^^^■^^■■/ 
ii  under  an  obligation,  legal  or  honorary,  to  vote  in  the  stbwabt 
dection  of  representatives  in  parliament,  as  the  grantor  and  othsri 
•lull  direct— if  the  grantee,  in  the  Freeholders'  Court,  «•  crawford 
<)f  in  the  Court  of  Session,  offers  to  be  examined  upon  ^*^  othrri. 
interrogatories,   the  Court  has    power   to  administer 
i|ich  interrogatories  ex  officio.    Whether  such  obliga- 
tion is  a  vahd  ground  to  exclude  the  grantee  from  me 
wll  of  freeholders— or  only  to  reject  his  vote — Qusre. 

^  obligation,  either  legal  or  honorary,  to  vote  as  the 
gnuitor  of  the  estate  shall  direct,  accompanied  by  a 
correspondent  obligation  to  re-convey  the  estate  upon 
icAuai  to  vote,  according  to  the  compact — ^is  sufficient 
to  invalidate  the  freehold  and  vote,  and  to  warrant  the 
•sdosion  of  the  claimant,  from  the  roll  of  freeholders. 
BRimere  political  attachment,  or  feelings  of  gratitude 
^  the  one  side,  and  expectations  on  the  other,  which 
do  not  amount  to  reciprocal  or  perfect  obligation,  are 
not  disqualifications  within  the  statute,  7  Greo.  2. 

^  words  of  the  oath  prescribed  by  that  statute ;  "  that 

"vxj  title.  See*  is  not  created,  in  order  to  enable  me  to 

▼ote,  Sqc/'  are  to  be  coupled  in  construction  with 

^H)«e  which  follow  :  ''  But  that  the  same  is  a  real  es^ 

"  Ue  in  me  for  my  own  use  and  benefit,"  See. 

**  penalty  given  to  the  party  objecting  to  a  vote  by  the 
VOL.  I.  N 
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Scots  Act,  1681,  and  16  Geo.  2.  cap.  IK  is  in  the  na- 
ture of  damages ;  and  therefore  it  seems  that  the  party 
cdaiming  the  vote  cannot  object  to  a  discovery  on  the 
groond  that  it  may  subject  him  to  such  penalty. 


XN  the  year  1815,  the  Earl  of  Eglinton,  having 
taken  measures  to  revive  a  number  of  dormant  * 
freeholds  upon  his  estate  of  Eaglesham,  in  the 
county  of  Renfrew,  went  through  the  necessary 
process  to  separate  the  property  from  the.supe- 
riority,  and  to  reduce  the  titles  into  such  a  form, 
that  he  might  dispose  of  nine  superiorities  in  life- 
rent, of  value  sufficient  to  give  to  each  of  the  dis- 
ponees  a  vote  for  the  county.t    In  pursuance  of 

*  These  freeholds  are  said  to  be  dormant,  because,  the  supe- 
riority and  the  property  being  in  the  same  person,*  the  right  of 
voting  in  respect  of  the  superiority  is  suspended,  or  the  two 
rights  of  voting  are  merged  in  each  other. 

t  By  the  Scotch  Act,  17th  Sept.  1681,  tlie  qualification  of 

electors  for  counties  is  confined  to  those  who  are  infeft  in  pro* 

V  "perty  or  mpcriariii/y  and  in  possession  of  a  forty  shilling  land 

of  aid  extent  held  of  the  king  or  prince,  or  where  the  old  extent 
appears  not,  to  those  who  shall  be  infefl  in  lands,  liable  to  taxes, 
for  four  hundred  pounds  Scots,  (33/.  6s,  8d,)  of  valued  rent. 

Superiority  is  the  seigniory,  as  distinct  from  the  usufiiipt  of 
land.  A  superior  who  has  not  the  beneficial  property,  is  the 
mesne  lord,  between  the  king  and  the  tenant.  The  rent  service, 
or  quit-rent,  accruing  to  the  superior,  used  to  be  a  mere  acknow- 
ledgment of  right,  and  frequently  not  exacted.  But  in  conse- 
quence of  Ute  decisions  upon  the  head  of  nominal  and  ficti- 
tious, a  new  system  has  been  adopted,  by  which  the  transaction 
Assumes  the  shape  of  a  real  bargain  of  sale  and  purchase. 

See  Bell  on  Election  Laxo^  p.  303. 
The  old  extent  is  a  valuation  of  the  lands  in  Scotland,  sup- 
posed to  have  been  made  in  the  reign  of  Alexander  the  Third, 
in  order  to  ascertain  the  proportion  which  the  different  proprie- 
tors wi»re  to  pay,  of  a  subsidy  raised  for  his  daughter's  tochei', 
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this  plan^  Lord  Eglinton,  directly,  or  by  the  me-      1819. 
diom  of  his  agents,  entered  into  a  treaty,  and  ^""*^^*— ^ 
finilly  addressed  proposals  to  the  Respondent  in  a«o  omBEi 
the  first,  and  the  Appellants  in  the  four  last  ap- ^vJdoSiwSI 
peals ;  and  abo  to  Mr.  Martin,  his  agent ;    Mr. 
Snpson,  partner  of  Mr.  Martin ;  Mr.  Crichton, 
hta  fiurtor ;  and  a  Mr.  M'Kerrell ;  offering  to  sell 
and  convey  to  each  of  them  a  life-rent  superiority 
in  the  lands  above-mentioned,  sufficient  to  afford  a 
fieehold  qualification,  with  a  feu  duty,  payable  by 

W  portioti,  upon  her  marriage  with  Eric,  King  of  Nonra^w 
Laada  which  were  computed  at  iOs.  in  this  old  valuation,  en- 
title the  holder  in  life-rent  superiority  to  be  put  on  the  roll  of 
freeholden,  whether  they  amount  to  400/.  v^ued  rent,  or  not. 
Bat  as  by  the  statute  of  the  16th  of  Geo.  2.  cap.  11.  sect.  8.  no 
oAer  evidence  of  old  extent  can  be  admitted,  but  a  retour  of 
the  land  prior  to  the  16th  Sept.  1681,  the  most  general  and 
CMesft  method  of  making  out  a  qualification,  is  by  what  is  called, 
tbe  valued  rent.  A  retour  is  an  inqumtio  post  mortem^  or  ver- 
dict of  a  jury,  who  are  summoned  to  inquire  into  the  title  of  a 
dnmant  to  succeed  as  heir  to  the  estate  of  his  ancestor. 

Hie  valued  rent  is  a  valuation  of  the  lands  in  the  different  coun- 
ties in  Scotland,  made  in  the  time  of  the  Commonwealth,  and 
iiopted  after  the  Restoration. 

An  estate  for  life,  in  a  superiority,  of  the  value  specified  in  the 
Ustate,  entitles  such  superior  to  vote  in  the  election  of  a  repre- 
mtative  for  the  Commons  in  Parliament.  By  dividing  a  large 
into  such  superiorities,  and  granting  them  for  life,  aa  many 
mmj  ba  created  as  the  number  of  forty  shilling  lands,  or 
die  amount  of  the  valued  rent  of  the  whole,  will  bear.  But  this 
■My  be  limited  by  the  objections  of  the  tenant,  upon  whom  the 
Mis  not  at  liberty  to  put  a  new  superior  without  his  assent. 
The  practice  of  splitting  superiorities  to  create  votes  has  become 
•a  coomoii  in  Scotland,  that,  in  most  counties,  two  or  three 
Foprietors  (generally  Peers)  are,  in  effect,  the  doctors  .of  the 
rtpnetentatives  in  the  House  of  Commons. 

See  Wight  and  Bell  on  Elections^  and  ErsL  Jmt*. 

N  2 
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iti9.      him  as  vassal  to  each  life*renter.  The  disponee  was 

▼      '  to  pay  a  price  for  his  grant,  in  proportion  to  the 

AiTD  OTHSM  feu  duty  receivable  by  him  during  his  life,  the  value 

tirtJ'^riitM?  *^  be  ascertained  by  reference  to  some  of  the 

common  tables  for  calculating  annuities. 

Before  the  conclusion  of  the  treaties  upon  this 
first  proposal,  it  having  been  suggested  to  Lord 
Eglinton,  by  one  of  the  intended  purchasers,  that 
an  objection  to  the  votes  might  arise,  if  the  price 
given  was  a  mere  equivalent  for  the  life-interest  in 
the  feu  duty,  that  something  ought  to  be  added 
to  the  price  for  the  freehold  qualification ;  and 
that  it  would  be  expedient  also^  to  prevent  objec- 
tions/ that  the  agents  for  the  purchasers  should 
prepare  the  respective  dispositions  in  their  fitvour ; 
new  proposals,  framed  upon  these  suggestions, 
were  made  to  the  several  gentlemen  selected  as 
purchasers.  These  new  terms  were  immediately 
accepted  by  all  the  intended  vote-holders,  and  dis- 
positions were  accordingly  completed,  either  upon 
making  small  additions  to  the  price  of  each  fi-ee- 
hold,  or  by  small  reductions  in  the  feu  duty ;  so 
as  to  add  or  leave  a  consideration  for  the  fireehold, 
conferring  the  right  to  vote  upon  these  titles. 

At  the  Michaelmas  head  court,  in  1816,  claims 
of  inrolment  were  presented  on  behalf  of  the  ae* 
veral  disponees,  claiming  rights  to  vote  under  the 
life- rent  qualifications.  The  inrolments  were  op- 
posed on  behalf  of  the  fireeholders,  by  the  Respond- 

^  These  precautamn  were  guggeeted  upon  oonaidentioD  of  the 
gtounda  of  former  dedtionB,  by  which  frediolde  bad  baea  held 
nominal  and  fictitiout,  and  mtei  rejected  under  Mmilar  " 
etanoet. 
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eats  in  the  finir  last  appeals,  and  objecUoiiff  were      1819. 
looted  in  their  names,  as  members  of  the  court  oi^^"''^''^^^ 

8TBWART 

fieeholders ;  upon  the  ground,  that  the  freeholds  a«»  oTHmii 
were  held  upon  terms  of  confidence,  nominality ,  ^'j^ ^^jj!^ 
and  dependence.  These  objections,  having  been 
eoBsidered  bjr  the  court  of  freeholders,  were  sus- 
tained, and  idl  the  claims  were  rejected  as  inad- 
mwible ;  although  the  Claimants,  who  were  pre- 
sent,  ofiered  to  submit  to  examination,  upon  oath, 
as  to  the  nature  of  their  estates,  and  the  terms  on 
which  they  held  them.  The  matter  was  then 
bnm^t  before  the  Court  of  Session,  by  petitions 
and  complaints,  at  the  instance  of  each  of  the 
daimants,  appealing  against  the  judgments  of 
the  freeholders,  affirming  their  independence  in 
the  transaction,  and  their  ignorance  of  any  un- 
lawful views,  by  which  Lord  Eglinton  might  have 
beoi  actuated.  These  allegations  they  ofiered  to 
establish  by  their  declarations  an  oath/^  if  the 
Court  would  direct  interrogatories  to  be  adminis- 
tered to  them  upon  the  subject. 

In  the  mean  time,  those  who  objected  to  the 
votes,  presented  a  petition  to  the  Court,  craving  a 
diligence  for  the  recovery  of  writings  relating  to  the 
transaction  between  the  Earl  of  Eglinton  and  the 
petitiooing  tenants  of  his  freeholds.  By  an  interlo- 
cutor, dated  Feb.  1, 1817>  the  Court  granted  to  the 
objectors  a  power  to  recover  all  letters  regarding 
the  freeholds,  which  might  have  passed  previous 
to  the  dates  of  the  several  dispositions  between 
Lord  Eglinton  and  his  agent,  on  the  one  band, 
and  the  proposed  freeholders  and  their  agents  on 
the  other.    By  virtue  of  this  diligence,  the  cor- 

♦  Seethe  Note,  p.  178. 
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leio..     respondence  was  obtained^  which  comprises  the 
^^      v^-^  substance,  and  forms  the  evidence  of  the  case,* 

8TBWART 

Avto  oTHBRii  Upon  the  production  of  this  correspondence,  re- 
aiSTotom!  P^^^  and  duplies  were  ordered  by  the  Court,  and 
given  in  by  the  respective  parties.  Whereupon 
the  Court  having  formed  an  opinion,  that  the  con- 
fidential nature  of  the  freeholds  had  been  esta- 
blished by  evidence,  ordered  all  the  petitions  and 
complaints  to  be  dismissed,  finding  that  the  titles 
of  the  Complainants  were  nominal,  confidential, 
and  fictitious,  and  sustaining  the  objections  to  the 
claims  of  enrolment ;  and  further  found  the  Com« 
plainers  liable  to  the  Respondents,  in  the  penalty 
of  SO/,  sterling,  in  terms  of  the  statute.t 

*  The  conrespondence,  so  far  as  it  is  made  the  subject  of  ob- 
servation in  the  judgment,  and  enters  into  the  reasons  and 
grounds  of  the  decision,  is  printed  in  the  Appendix  subjoined 
to  the  case. 

By  that  correspondence,  and  the  judgment,  the  slight  dialiRC- 
tipn^  and  yarieties  in  (he  cases  of  the  several  Appellaiits  in  the 
last  four,  and  the  Respondent  in  the  Qrst  appeal,  will  su$cient]y 
appear.  It  has  b^n  thought  most  convenient,  and  best  suited 
to  a  clear  apprehension  of  the  subject,  to  state  in  the  text  no 
ipore  than  a  general  outline,  comprehending  the  substanpe  of  :«11 
the  cases. 

t  The  Scots  statute  of  1681,  Sept.  17,  Nq.  21,  wbicl^  pi^ 
scribes  the  mode  of  making  up  the  roll  of  freeholders  for  the 
election  of  ooipmissioners  for  shires,  and  the  form  in  taking  ob- 
jections, and  the  process  Ar  obtaining  a  final  decision  upon  sodi 
objections,  provides  that,  **l£  the  persons  objected  against  shall 
**  appear  at  the  parliament,  or  ponveption,  and  instruct  the  right 
"  to  vote,  the  objector  shall  pay  their  expenses,  and  be  farther 
^'  fined  in  500  marks ;  and  if  the  objection  be  sustained  in  par- 
^  liament,  the  objectors  appearing  shall  have  their  expenses, 
*'  and  the  party  objected  against  shall  be  fined  in  500  marka.** 

This  stfUute  is  explained  and  amended  by  the  16th  Geo,  8, 
cap.  11.  which  gives  a  penalty  of  30/.  against  a  claimant  re- 
jected by  the  freeholders,  and  appealing  to  the  Court  of  Sessiop* 
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« 

Some   of    the   parties^    without   reclamation      I819. 
t»  appeal^    submitted    to  the  judgments   pfo- '''^^>^"~^ 
noonced  against  them ;  but  the  Respondent,  Mr.  akd  oth&rs 
Itf^Knight  Crawford,  presented  a  petition,  reclaim-  ^J^otwui^ 
iog  against  the  interlocutor  made  in  his  case.  This 
petition^  complaining  of  the  judgment,  contained 
a  request  that  he  might  be  personally  examined 
as  to  the  facts  of  the  transaction.    In  compliance 
with  the  order  of  Court,  the  Appellants  in  the  first 
appeal  gave  an  answer  to  this  petition,  declining 
to  refer  any  thing  to  the  oath  of  the  Respondent, 
and  insisting  that  the  Court  had  no  power  to  order 
the  examination  requested.    On  advising  the  pe- 
tition and  answers,  the  Court,  on  the  14th  of  Nov. 
1817,  pronounced  an  interlocutor,  directing  that 
s  condescendence  should  be  given  in,  containing 
such  interrogatories  to  be  answered  by  the  peti- 
tioner^ as  the  objectors  might  judge  material,  to 
asc^tain  how  far  the  petitioner's  qualification  was 
nominal,  fictitious,  and  confidential,  or  defeasible. 
In  pursuance  of  this  order,  a  condescendence 
vas  given  in,  containing  general  interrogatories,^ 
to  be  administered  to  the  Respondent.    The  obf 
jectors.   Appellants  in   the  first  appeal,   at  the 
suae  time  protesting  by  a  minute,  that  the  inter- 
logatories  did  not  originate  at  their  instance,  and 
aibmitting  that  Mr.  M'Knight  Crawford  should 
be  interrogated,  if  at  all,  by  judicial  examina- 
tioD,  either  in  the  presence  of  the  Court,  or  before 
a  jDommissioner,  and  not  by  answers  deliberately 
prepared,  and  returned  in  ^  written  form.   It  was, 
Wever  decided  that  the  answers  should  be  in 
writing  J    and  they  were  so  made  accordingly.^ 

*  See  the  interrogatories  au4  answers  in  subjoined  Appendii^. 
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1619.      Upon  advising  these  answers,  the  AppeUa&ts  im 
^^■""^^^"^^  the  first  appeal  having  craved,  that  certain  inci- 
AiTD  OTRBR8  dental  questions,  suggested  by  the  answers,  shoold 
AM  ^bm!  ^    P"'    ^  *°^    answered,  vivd  voce,  by  Mr. 
M'Knight  Crawford;   an  interlocutor  was  pro- 
nounced on  the  5th  of  Feb.  1818,  wherdiy  the 
Appellants  in  the  first  appeal  were  directed  to 
lodge  a  minute,  containing  the  additional  intem^- 
gatories,  which  they  proposed,  to  administer  to 
Mr.  M' Knight  Crawford.  A  minute,  containii^  a 
few    additional  interrogatories,  was  lodged  ac- 
cordingly, and  answers  in  writing  were  put  in  by 
the  Respondent,  Mr.  M'Knight  Crawford. 

The  whole  cause,  between  the  parties  in  the  first 
appeal,  came  on  to  be  finally  heard  on  the  1 2th  of 
Feb.  1818;  when  the  Court,  having  considered 
the  petition,  answers,  additional  interrogatories, 
and  answers  to  both,  altered  the  interlocutor  re- 
claimed against,  and  found  that  the  petitioner,  in 
virtue  of  titles  produced  before  the  freeholders, 
was  entitled  to  be  enrolled  in  the  roll  of  electors, 
and  that  the  objections  to  his  title  were  not  rele- 
vant. Therefore  they  granted  warrant  to,  and  ot^ 
dained,  the  Sheriff-clerk  of  the  county  of  Ren- 
frew, to  add  his  name  to  the  roll.  The  Appel- 
lants in  the  first  appeal,  on  the  4th  of  Mardi, 
1818,  presented  a  petition,  re-claiming  against  line 
judgment,  but  the  petition  was  refused,  without 
answers,  by  an  interlocutor  pronounced  on  tiie 
7th  of  March,  1818, 
In  the  last  four  cases,^  the  Appellants  abo  re- 

*  The  fbcts  of  the  case  as  they  relate  to  the  appeals,  with 
slight  difFerences  appearing  in  the  subjoined  correspondence,  are 
very  nearly  similar*    The  only  varieties  material  to  be  nptiped 
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diuiiied  agamst  the  judgiiieDt8»  but  they  wel*e      lai^i 
finally  confirmed  by  the  Court  of  Session.  Against        ▼  — ' 
several  decisions  of  the  Court  below^  the  avd  othms 


reqiectively  appealed  to  the  House  of'^ViSiiui! 
Lodfl. 

1^  Attorney  General^  Mr.  Charles  Warren, 
Ifr.  Brougham,  Mr.  W.  Adam,  and  Mr.  Robert 
GrsDtf  appeared  and  argued  on  different  sides  for 
the  leapective  parties.* 
The  principal  questions  argued  were  as  fi>lloWs :  Anusmto 
Itt^  Whether  there  was  any  agreement,  under-  j^XttST*^ 
itsndiogy  or  honorary  engagement  between  theP«^'i»9»^« 
Eid  of  Eglinton  and  the  several  grantees^  that 
Aey  should  vote  under  his  influence,  and  as  he 


mtf  that  ai  to  the  letter  which  b  called  the  first  areolar  from 
Liid  EgliiitOD,  there  was  no  proof  that  it  was  directly  commu- 
MUed  to  Mr.  M'Kni^t  Crawford ;  that  the  purchase  of  his 
fole  was  transacted  through  the  medium  of  Mr.  Hugh  Craw* 
fad,  in  the  manner  which  will  appear  by  the  letters  passmg  be- 
tween the  parties;  and  that  Dr.  Donaldson  was  the  fiimily  phy- 
adsBof  Lord  Eglinton ;  a  circumstance  which  formed  a  subject 
rfefaaenration  in  the  printed  papers^  and  the  arguments  before 
the  House  of  Lords* 

Of  the  nine  life-rent  dispositions,  which  were  the  subject  of 
BgatJon  in  the  Freeholders'  Court,  and  the  Court  of  Session, 
lie^  being  the  cases  above  reported,  were  brought  before  the 
Haoseof  Lords  by  way  of  appeal;  one  was  re-disponed  to  Lord 
IgfintOD ;  and  upon  the  remaining  three,  judgments  were  given, 
UiBg  them  nominal  and  fictitious^  and  the  parties  did  not  qp« 

*  The  arguments  occupied  five  days  of  hearing.  They  are 
sot  inserted  on  aecount  of  their  length.  The  most  material  ap- 
pear in  the  above  abatract  of  the  questions  discussed ;  and  in  the 
opimoo  delivered  by  the  Lord  ChanceUor. 
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'  fn9i      directed ;  and  whether  such  agreement,  &c.  could 
^' — V— ^  be  inferred)  from  mere  inadequacy  of  price. 

STEWART  X  tf  r 

AVD  oTHBRs  Sd,  Whether  it  was  sufficient  to  invalidate  the 
IraonmB?  vote,  that  such  an  agreement,  &c.  existed,  unless 
it  were  rendered  effectual  by  a  concomitant 
agreement  to  re-convey  the  estate  upon  breach  of 
the  engagement  as  to  voting,  or  unless  the  estate 
were  in  substance  held  in  trust  for  the  grantor, 
and  whether  such  trust  could  be  inferred  from  an 
honorary  engagement  to  vote  as  the  grantor 
should  direct  * 

dd.  Supposing  such  understanding  existed  be- 
tween the  Earl  and  his  agents,  whether  the  proof 
of  that  fact,  and  the  inferences  to  be  drawn  from 
their  intercourse  and  correspondence  with  each 
other,  or  with  any  of  the  parties,  could  be  evi- 
dence to  affect  the  rights  of  other  parties,  and 
how  far,  and  at  what  particular  time,  if  at  all,  the 
grantees  or  any  of  them  had  adopted  the  agents 
of  the  Earl,  as  their  agents  in  the  transaction,  so 
as  to  be  affected  by  their  acts  and  declaraticHis. 

4th,  Whether  the  facts  proved  were  sufficient 
ground  to  adjudge  the  votes  nominal  and  ficti-- 
tious  J  or  whether  the  oath  of  verity ,t  or  intenxK 

*  Whether  the  grantee  in  such  case  is  boand  to  re-eonvef, 
was  a  queaticm  discussed  in  Forbes  v,  MTherson.  Lord  Thar^ 
low  inclined  to  the  affirmative  of  that  proposition.  See  the  jodg-* 
menta  in  this  case,  and  the  opinion  of  Eldon,  C,  as  to  the 
equitable  right  of  the  grantor  m  a  similar  case.  Curteis  v« 
Perry,  6  Ves.  Jun.  T*?.  citing  a  case  before  Lord  Kenyon,  where 
a  &ther  had  conveyed  an  estate  to  a  son  to  qualify  him  to  sit  in 
parliament,  and,  the  purpose  having  been  answered,  ffled  a  MK 
to  have  a  reconveyance,  the  hill  was  dbmisaed  with,  co6t& 

t  See  the  Note,  p.  178, 
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gitones  respectiog  the  purity  of  the  truisaction,      1819. 
ouffht  to  have  been  administered  to  the  parties  ^-^v-^— ' 
Mbre  the  final  decision  of  the  Court  of  Session ;  avd  otrbrs 
md  whether  the  Court  had  authority  to  direct  ••^■^^j;;^ 
mch  proceeding  upon  the  requisition  of  the  claim- 
ant where  it  was  opposed  by  the  freeholders  ob* 
jecting  to  the  votes. 

5di,  Whether  interrogatories  could  be  adminis- 
teredtd  a  party,  who,  by  the  answers,  might  sub- 
ject himself  to  penalties  by  the  Scotch  act,  1681, 
and  the  English  act,  16  Geo.  2.  cap.  11.  sect.  4.* 

6th,  Whether  the  grant  of  the  superiorities  did 
not  constitute  sufficient  freeholds  to  entitle  the 
gnmtees  to  be  put  upon  the  roll,t  although  the 

*  These  penalties  relate  only  to  proceedings  before  the  supe- 
rior CoiirCs.  and  not  to  proceedings  before  the  Court  of  Free- 
Inlden.  Whether  this  objection  is  competent  to  any  but  the 
ptr^ezflmmed — Query.  By  the  Scots  Act,  1681,  if  the  objec- 
tHm  of  the  freeholders^  to  put  the  claimant  on  the  roll,  shall, 
opon  petition,  be  sustained  in  parliament,  the  objectors  appear- 
ag  Aafl  have  their  expenses,  and  the  party  objected  against 
AA  be  fined  500  marks. 

Bf  the  Stat.  Id  Geo.  2.  cap.  11.  sect  6.  winch  gives  to 
cMier  party  aggrieved  a  summary  appeal  to  the  Court  of  Ses- 
ain,  if  die  judgment  of  the  freeholders,  refusing  to  admit,  or 
itrildfig  any  person  from  the  roll,  shall  be  affirmed  by  the  Court 
€f  Session,  the  party  complaining  shall  forfeit  to  die  objector 
W.  sterling,  with  full  costs  of  suit.  As  to  the  examination  of 
psrties  upon  oath,  see  Ersk.  Inst.  b.  4.  tit.  2.  sect.  8,  9.  and 
tile  note,  as  to  the  exceptions  in  cases  of  prosecutions  for  pe- 

vkiesb  and  of  interrogatories  under  the  game  laws,  which  are 

ifaitted,  notwithstanding  the  liability  of  die  party  to  penalties. 

fiee  also  the  Note,  j>.  178,  and  further  observations  on  this  point. 
t  A  firediold  may  be  conveyed  under  such  circumstances,  that 

the  party  holding  it  would  have  no  right  to  vote  in  the  election 

f^%Mtiti)er  of  Parliament;  yet  hQ  has  many  odier  duties  and 


174  CASES  IN  THE  HOUSE  OF  L0KP8 

iai9.      facts  proved  might  have  fiirnished  valid  otgectiom 
^   '^         to  their  votes. 

Am  oTuis      In  the  course  of  the  arguments,  the  followiiig 
^l*^^^^  were  the  principal  authorities  cited  and  discussed 

Forbes  v.  M'Pherson.*  Fac.  Coll.  6th  Marcht 
1789 ;  D.  P.  19th  April,  1790 ;  Luders  on  Elect 
v:  8,  p.  387. 

dpUustoue  V.  Todd,  Fac  Coll.  1st  March, 
1787 ;  D,  P.  SOth  April,  1787 ;  Luders  on  Elect 
v.  3,  p,  394,  App« 

Case  of  Stewart  Soutar.  Fac.  Coll.  3d  Mardi, 
1807.  Flemings.  Drummond,D.  P.  23 July,  1811. 

Stein  V.  Campbell,  18th  Nov.  1815.t 

Sir  H.  Moncrieff  v.  J.  Campbell,  S-tius.  W.  & 
18134 

rights  as  a  freeholder,  for  the  purpose  of  performing  and  eojojr* 
ing  which,  he  ought  to  be  put  upon  the  general  roll.  Hie  Stat. 
1681»  speaks  of  the  election  roll  as  a  distinct  instrument. 

*  In  Forbes  v.  M'Phersoo,  the  oath  of  verity  was  tendcfed, 
and  inquiry  prayed,  by  the  freeholders  objecting  to  the  votes. 

f  In  this  case,  the  Court  of  Session  found  that  the  estate  wu 
nominal  and  fictitious,  upon  proof  of  an  understanding  betwesn 
the  parties,  that  the  freehold  was  to  be  used  for  the  behoof  of 
the  grantor.  At  the  next  annual  Court  of  Freeholder^  the 
grantee  produced  a  discharge  from  the  grantor,  of  any  oUi^ 
tion  to  re-dispone>  express  or  implied;  and  he  was  then  inroUed 
upon  the  same  titles  as  before.  But  upon  complaint  to  the 
Court  of  Session,  it  was  ordered  that  his  name  should  be  struck 
out  of  the  roll. 

%  This  case  is  not  reported.  The  following  are  the  circum- 
staooes  upder  which  it  was  assimilated  to  the  present,  and  quoted,  « 
on  behalf  of  the  freeholders,  in  support  of  Uie  objections  to  the  -s 
votes.  Mr.  Campbell  (the  defender)  was  agent  for  Mr.  Gra-^ 
ham,  of  Kinross.  In  1806,  he  wrote  to  him  as  follows:  ^  IH 
'^  think  a  seat  in  parliament  would  be  desirable  for  you  in 
<<  points  of  view|  and  therefore  take  the  liberty  of  suggoiti^g 
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Atroet's  Case.  Diet  of  Dec.  tit  Member  of     taio. 

¥u.  8754,  SOth  July,  1745. 


8TSWART 
AMDOTHBRf 


'  JM^  thtt  it  may  be  proper  to  secure  yourself  against  all  risks  *•  caAwroao 
•*f  Ifwwgr  w>tes  to  some  qf  i^oitr  Jriendi/'    The  writer  after- ^'^ 


sdded,  **  My  brother,  George  Brown,  got  a  vote  from 
"Utm  George  Graham,  but  the  titles  never  were  delivered,  and 
«ke  has  not  on  that  account  taken  it.  Were  you  to  confirm  this 
•csBfyauce,  as  he  has  been  smne  years  infeft,  his  vote  would 
*he  iimni  ilislily  a  good  one.  To  secure  yoursd^  you  would 
"rsfniie  o^  Uad  oikerjlve^  Mr.  Templar^  I  believe,  would  ac- 
*cspt  of  one ;  and  I  once,  I  think,  heard  him  express  a  wish  to 
''Ihat  dE»ct.    Dr.  Henderson  would  be  a  safe  one ;  and  if  no 

*  other  occurred,  William  Brown,  my  brother-in-kw,  of  the 
"lisboa  house,  now  resident  here,  n^ght  answer,  and  would 
*pve  a amall  purchase  money  to  secure  it  from  challenge.  I 
''have  requested  Mr.  Tempbur  to  write  to  you  on  the  subject; 
''snd  on  mature  reflection,  I  think  it  a  matter  of  such  conse- 

*  qoenoe  to  you,  that  I  have  extended  a  disposition  by  you  to 

*  Messrs.  Templar,  George  Brown,  and  myself,  of  five  votes, 

*  lUdi  I  enclose,  that  if  you  think  right,  you  may  sign  it  ac- 
"esv£ng  to  the  instructions  annexed  to  it.'' 

Mxm  Graham  acceded  to  this  proposal,  and  signed  the  dispo- 
atioo,  after  which  Mr.  Campbell  again  wrote  to  him  as  follows: 

*  I  wrote  you  in  answer  to  the  first,  and  prefix  a  copy  of  my 
"letter,  and  have  to  acknowledge  receipt  of  the  dispositions 
"  and  mandati^,  with  which,  I  trust  your  firiends  will  be  able  to 

you  a  seat  in  Parliament.    You  do  not  mention  the 

of  those  you  menUon  to  have  enrolled.    Should  the  at^ 

"toneja  af^vove,  I  would  suggest  the  following:  1st,  Mr. 

"Tsmplar^s  son;  9d,  Mr.  George  Brown;  Sd,  Mr.  William 

"  Brown ;  4th,  John  Campbell.  These  superiorities  being  taken 

**  to  support  your  interest,  I  reckon  their  value  as  fisllows :  The 

**  svtmge  price  of  superiority  over  Scotland  may  be  taken  at 

"ttQL  sterling  for  a  vote ;  but  Kinross  is  only  represented  every 

'^lecond  parliament.    The  value  may  therefore  be  taken  at  one 

**  hsl^  or  SOOL    This  is  the  value  of  a  proprietor  in  the  county, 

''who wishes^  besides  having  a  vote,  to  connect  his  property 

*  with  a  fireehoUL    To  those  who  have  no  property,  but  who 

^  take  it  to  suppcnrt  a  friend,  I  would  reckon  ISOl.  a  fair  price. 


If  a  *c;as£s  in  the  house  of  lords 

1819.  Hon«.  spencer  Chichester  v^  Sir  Murray  Mux^ 

^^ — v^ — '  well.    Fac.  Coll.  28th  Jan.  i  809. 

iTBWAftT 
Ain>  OTfiBRS 

ATOoSiR  ^  "  '^^  P"^®  ^  ^^  ^^  Willing  to  pajr,  add  I  halrfe  no  ddubt  thaf 
**  those  whom  I  have  mentioned  will  not  stumble  at  it/' 

In  the  month  of  May,  1809,  some  other  votes  in  Kinrosniiii^ 
having  sold  much  higher  than  Mr.  Campbell  had  calculated,  he 
Wrote  to  Mr.  Graham  in  the  following  terms :  *'  Whilst  on  the 
*'  subject  of  superiority,  I  think  it  proper  to  mention,  Uiat  the 
«  value  having  gone  far  beyond  my  idea  of  it ;  and,  of  course, 
^*  tlie  calculation  on  which  I  proposed  the  price  to  be  paid  by 
*^  your  friends,  who  took  the  votes  with  the  view  of  supporting 
<*  your  intetesty  turn  out  inapplicable,  I  consider  m3rBelf  bomid 
*'  to  give  up  the  vote,  which  on  these  principles  I  got  to  myself. 
**  The  price  of  150/.  sterling,  which,  with  interest,  was  to  be  paid 
'*  out  of  the  money  to  be  drawn  from  India,  is  quite  under  Che 
<<  mark,  which,  in  prpportion  to  the  375/.  should  be  at  least  250/. 
**  I  beg  leave,  therefore^  to  re-dispone  to  yourself,  or  any  fnend 
**  you  may  wish."    In  answer  to  this  letter,  Mr.  Graham,  of  this 
date,  said :  **  In  regard  to  your  own  quallficadons,  it  is  my  wish 
**  that  it  should  remain  as  originally  arranged,  with  this  excep« 
**  tion,  that  in  the  event  of  your  having  a  wish  to  relinqubh  it., 
'*  I  should  have  an  option  of  taking  it  back  on  the  same  terms." 
To  this  letter,  Mr.  Campbell  answered  thus :  **  I  delayed  trou'> 
*^  bling  you,  in  hopes  of  seeing  you  here ;  but  as  the  time  draws 
*'  near  for  lodging  claims  of  enrolment,  I  think  it  necessary  to 
*'  mention,  that  I  do  not  consider  such  an  understanding,  as  that 
'*  mentioned  in  your  last,  at  all  safe.    It  would  be  considered  as 
<<  evidence  of  the  vote  bein^  nominal  and  fictitious.    Whatever 
**  votes  you  make,  therefore,  you  must  consider  as  real  convey- 
.  ^  ances,  and  it  is  in  that  view  I  feel  such  delicacy  in  retaining 
'*  the  vote.    When  I  stated  the  150/.  as  the  price  pefynble  by 
^  your  friends,  I  looked  on  250/.  as  the  most  a  vote  could  go  to ; 
^*  and  I  consider  the  value  of  250/.  as  not  too  much  to  make  up 
''for  the  loss  of  interest  on  the  150/.  whilst  it  should  be  held, 
^*  as  the  holders  could  reap  no  benefit  from  the  property.    As 
**  the  price  however  has  gone  so  high,  I  do  not  see  any  plan  that 
**  can  be  followed,  but  my  giving  it  up,  or  advancing  the  price  a 
**  little.    I  could  not  conveniently  go  above  200/.,  but  I  am 
'*  willing  to  give  this  sum,  and  thus  make  the  vote  a  good  one. 
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Bnimmond  v.  Adam^  ditto,  Wlii  Jan.  181S.*  isio. 

Montgomery  v.  Didrymple,  Sd  March,  ISlS.t  ^"^"^"^^^^ 

Case  of  Gordon  of  Cluny,  June  27, 1807*  avdotrcm 

— ^ —  Belches,  June  S9, 1809.  l^^^t!^^^ 
Wigton  Cases,  June  29,  1805» 
Cue  of  P^oby.  t 

*  Tliece  can  be  no  agreement  about  a  teturn,  but  fVom  the  con* 
'lesioa  that  would  follow  of  course.    I  beg  to  hear  from  yod, 

*  ai  to  Ibis.  In  course,  I  shall  lodge  the  claims.''  Mr.  Gr^am 
tofuieaoed  in  the  proposition  for  valuing  the  vote  at  2001.  and 
]fr.CiBnpbel]  was  enrolled  by  the  freeholders,  but  the  Court  of 
Bfiaion  ordered  him  to  be  expunged  from  the  roll,  with  costs. 

*  This  was  a  case  of  gratuitous  grant,  at  an  elusory  feu  duty, 
hj  an  ande  to  a  nephew.  The  Court  of  Session,  upon  complaint 
ii  a  freeholder,  ordered  the  name  of  the  claimant  to  be  struck 
4iat  of  the  tM,  The  House  of  Lords,  on  appeal,  remitted  the 
raati  thai  intem^tories  might  be  put  to  the  claimant.  He^ 
by  his  answers,  haying  denied  that  any  confidence  or  under- 

oxisted  between  him  and  the  grantor,  his  right  to  inrol- 
coofirmed. 

f  Thb  case  is  not  reported.  The  objection  was*  that  the  free- 

Ud  hsfing  been  taken  in  exchange  for  another  freehold,  in  a 

Mltiiil  county—- the  mutual  grantees  being  also  candidates  for 

te  respectiTe  counties,  at  the  ensuing  election— <wbs  void,  as 

■oanal,  fictitious,  and  confidential.    But  the  Court  of  Session 

4ecided  otherwise,  and  Lord  Meadowbank  observed :  "  It  is  a 

^  osnfideoce  which  the  law  allows.    It  is  iBt  motive  for  the  grant 

**  of  the  vote ;  but  does  not  affect  its  legality  or  independence. 

^  They  have  a  mutual  confidence  in  and  afiection  for  each  other. 

"  Thoe  is  no  nominality,  nothing  fictitious.    We  have  only  to 

**  ooosider  whether  the  fireehold  is  held  in  trust.    I  do  not  see  a 

^vadge  of  any  thing  of  the  kind.    The  fee  is  ^ven  away/   It 

*  is  girea  absolutely  to  a  personal  friend.    And  is  a  personal 
**  finsnd  incapable  of  receiving  a  gift  ?" 

X  In  this  case,  a  freehold  gratuitously  granted  by  Lord  Sea- 
toh  to  Mr.  Proby,  who  had  been  his  secretary,  was  held  not 
■iwranl  and  fictitious. 


STBWART 
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CASES  IN  THG  HOUSE  OF  LOftD^ 

Case  of  Campbell)  1813^  14.* 

Cheap  i>.  Morehead.  Bell  on  El.  Law,  p«  321^ 
Ed.  1812. 

Campbell  v.  Muir,  5  th  Feb.  1760.  A£  on  Ap- 
peal, 1st  Dec.  1760. 

Stewart  v.  Dalrymple,  28th  Feb.  1781.  H.  of 
L.  30th  Aprfl,  1782. 

Skene  v.  Skene,  9th  March,  1768.  H.  of  L.  $th 
May,  1790. 

Ljmdsay  v.  Drysdale,  6th  March,  1788. 

The  substance  and  effect  of  the  cases,  which  are 
noticed  here  only  by  name,  are  to  be  finitid  in 
Bell  on  El.  Law,  p.  274  to  335.t 

*  This  was  another  case  of  a  gratuitous  grant  by  Lord  Bl- 
phinstone,  who  was  at  that  time  Lord  Lieutenant  of  the  Coun^ 
to  his  clerk  of  lieutenancy  and  quondam  secretaiy.  It  was  hflU 
▼alid. 

t  la  the  course  of  the  argument,  it  was  said,  that  answctt  to 
interrogatories  should  not  be  confounded  with  the  oath  of  ve- 
rily. But  the  distinction  (if  any)  seems  to  be  little  more  than 
nominal.  Atiswers  to  interrogatories  are  declarations  upon  Mith, 
by  a  party  either  confessing  or  denying  what  is  allied  or  pie- 
posed,  by  questions  put  at  the  instance  of  the  adverse  party, 
€s  qffiao  by  the  judge ;  as  in  the  case  of  M'Ejiight  Crawfbid. 

The  law  as  to  examination  upon  the  oalh  of  verity,  so  fidr 
it  regards  the  subject  discussed  on  this  point,  is  thus  il 
Erskme,  b.  4.  tit.  2.  sect.  8.  "    ' 

**  Though  one's  right  may  be  taken  away  by  his  own  eatb^' 
^  when,  upon  a  solemn  a{^)eal  to  God,  he  is  forced  to  admow-— 
'^  ledge  that  his  daim  is  Ul-fbunded,  or  cut  off  by  a  jest 
^  tion ;  yet  it  is  a  self-evident  proposition,  that  no  man's 
^  can,  in  the  common  case,  be  eidier  proved  by  his  own  eaeth^ 
'*  extinguished  by  that  of  his  adversary ;  because  these 
^  more  than  the  averments  c^  the  parties  themselves  b»  their  oi 
<'  finroiir.  From  this  rule,  however,  there  is  an  exceptioB  ■ 
'^  'Case  of  oaths,  which  are  called  oaXhi  qf  em^,  where  tfie 
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The  arguments  proceeded  chiefly  upon    the      1^19. 
bregqiDs  authorities,  and  the  construction  and  ^^**-^r— **^ 

^         ^  STEWART 

AVD  OTHERS 

^swr,  confiding  in  die  defender's  Teracity,  or  perhaps  sensible  ^'|^f^^|j[|[ 

"  dist  he  can  bring  no  other  evidence,  refers  the  point  in  con* 

"  troversy  to  his  oath.   For  if  the  defender  shall,  upon  such  re- 

"  ference,  swear  that  the  pursuer's  claim  was  either  groundless 

**  from  the  beginning,  or  is  now  extinguished  by  pajrment,  it  is 

"  entirdy  cut  off  by  such  oath,  though  the  strongest  evidence 

*<  should  be  afterwards  brought,  that  his  claim  was  good.  In  the 

**  same  manner,  the  right  of  a  pursuer  may  be  proved  by  his  own 

"  oalh,  affirming  it  to  be  good,  when  Uie  defender  refers  the 

*  pomt  in  inue  to  it.  An  oath  of  verity  has  so  strong  an  effect^ 
"not  because  it  can  work  any  conviction  in  the  Judge  from  th0 
"  mtate  of  the  evidence ;  for  no  single  testimony  upon  oath,  of 
"  the  moat  misuspected  witness,  can  be  received  in  evidence ; 
*biit  it  depends  entirely  on  the  transaction  that  is  supposed  to 

*  intervene  between  the  party  referring,  and  liim  who  deposes, 
**  by  which  they  put  the  issue  of  the  cause  upon  what  shall  be 
^•woni,**&c« 

Sect  9i    ^*  Oaths  of  verity  cannot  be  urged  against  a  defender 

*  ia  aiijr  trial  properly  criminal,  so  as  to  compel  him  to  depose 

*  ipinat  fahmelf.     Vid,  infir.  U  4,  sect.  94 ;  but  in  trespasses, 

*  vfacre  the  conclusion  draws  no  deeper  than  the  damage  of  the 
"  pmoQ  wronged,  or  a  pecuniary  fine,  a  defender  may  be  com* 

*  pdled  to  swear ;  as  in  bloodwits  before  an  inferior  Judge  1 
^  Dmrk,  Feb.  18, 1684,  ( TaU  against  Darling,  Diet.  p.  7800) ;  in 
■^  batteries,  Fomii.  July  24, 1678,  Gordon  (Diet.  p.  9897)  cited 
^infelio  Diet.  11,  p»  14 1  and  in  injuries  verbal  or  real.  Clerk 
^  Home  5,  {FUcal  of  Edinburgh,  Jan.  2,  1786,  Diet.  p.  9400). 

*  The  ame  wat  decided  in  a  prosecution,  brought  by  the  procu- 
"rstar  fiscal,  on  the  Statute  1707,  c  18,  *  for  preserving  the 
*'^game,'  where  the  prosecutor  restricted  his  claim  to  one  pe« 
"arity  of  901.  Scots;  Fac.  CM.  June  27,  1787*  Procurator 
«  Fketd  ^  Edmburghshire,  Diet.  p.  12442. 

Sect.  i4.  **  Oaths  of  verity,  as  they  have  been  now  ex- 
*  Thbed,  are  oaths  referred  voluntarily  by  one  party  in  a  suit 
"  to  hu  adversary ;  which  therefore  are  finally  decisive  of  the 
**  canse.  But  oaths  of  verity  are  spmeUmes  put  by  the  Judge 
"cK  ^cfo,  without  reference  by  either  party  to  the  other; 
VOL.  I.  O 
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i8id.      operation  of  the  Scotch  Act,  1681,  the  12  Atine^ 
St.  1.  c.  6.  and  the  7  Geo.  2.  cap.  16  * 

S  IKWART 
A.VD  OTHERS 

'A^^THt^.  ^''^  ^^^^  CAawce/Zor.— The  question  in  these 
leb.  10, 1819. cases  relates  to  several  interlocutors,  vhich  have 
been  pronounced  by  the  Court  of  Session,  in  the 
five  several  causea  which  have  been  heard  at  the 
bar ;  all  of  them  involving  a  consideration  of  the 
same  or  similar  points ;  whether  the  estates  cre- 
ated by  the  Earl  of  Eglinton,  according  to  the  law 
of  Scotland,  are  real  or  nominal  and  fictitious 
estates  in  the  several  persons  to  whom  he  sent, 
what  is  called,  the  circular  letter ;  namely,  one  to 
Mr.  Hugh  Crawford,  writer  in  Greenock ;  ano- 
ther not  sent  by  himself,  but  communicated  hj 


u 
«l 


which,  because  they  are  necessary,  and  not  grounded  on  any 

implied  contract  between  the  litigants,  are  not  final ;  so  that 
"  sentences  proceeding  on  them  may  be  declared  void  upon 
«  proper  vouchers  afterwards  recovered ;  or  the  cause  may  be 
«  brought  from  the  inferior  Court  to  the  Session,  on  this  ground, 
**  that  the  Judge  ought  not  to  have  ordained  the  [MUty  to 
"Ac" 

*  By  the  7  &  8  W.  3.  all  conveyances,  in  order  to 
the  interest  in  any  houses  or  lands  among  several  persoDS, 
enable  them  to  vote  at  elections  of  members  to  serve  in 
liament,  are  declared  void. 

By  the  53  Geo.  3.  cap.  4>9.  it  is  declared,  that  demises  by 
shall  be  held  conveyances  within  the  meaning  of  the  Act. 

By  the  45  Geo.  3.  cap.   59.  sect.  8.  amending  the  In 
Act,  35  Geo.  3.  cap.  29.  it  is  enacted,  that  if  any  person 
fraudulently  grant  any  interest,  importing  to  be  a 
which  is  not  so,  with  intent  to  enable  any  person  to  vote,  su 
grant  shall  be  valid  against  the  grantor,t  for  ev^  purpose 
enabling  the  grantee  to  vote. 


t  The  word  **  and"*  seema  here  to  be  wanting  in  the  clause. 
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Ifi^h  Crawford  to  Willi&m  M'Knight  Crawford  ^      I819. 
toother  to  Humphrey  Graham,  writer  to  the  siir-  ^"^v-"""' 

STEWART 

bet ;  another  to  Francis  Martin,  a  writer  at  Pais-  avd  otubm 

fey,  who  appears  to  have  been  a  sort  of  agent  to  l*,"^^jJJ| 

the  others ;  and  that  communicated  by  him  to  a 

Ifentleman  of  the  name  of  Alexander  Simpson, 

Itts  partner.    There  was  likewise  a  letter  sent  to  a 

gentleman    of  the  name  of  Fulton  M'Kerrell, 

who  was  a  manufacturer  at  Paisley ;  and  this  cir^ 

colar  letter  appears,  according  to  the  statement  I 

liive  in  my  hand,  to  have  been  communicated  by 

1dm  to  his  brother  John  M'Kerrell,  likewise  a 

aaoQ&cturer  there.    Fulton  M'Kerrell  gave  up 

Us  freehold,  as  it  is  stated,  in  order  to  make  way 

ibr  William  M'Knight  Crawford.  The  seventh  per- 

am  particularized,  is  Mr.  John  Geddes.    There 

ippears  likewise  to  have  been  (though  we  have 

not  heard  much  of  that,  except  that  in  the  papers 

before  me  there  is  an  occasional  reference  to  it) 

1  communication  to  a  gentleman  of  the  name  of 

James  Crichton,  a  writer  at  Irvine.  And  the  ninth, 

was  Dr.  William  Donaldson,  physician  in  Ayr. 

As  I  understand  the  proceedings  of  the  Court 
of  Session,  the  first  division  of  the  Court  of  Ses- 
sion decided,  in  the  first  instance,  that  William 
M^Knight  Crawford's  title  was  nominal  and  fic- 
titious, but  they  seem  afterwards  to  have  thought 
it  requisite,  further  to  examine  the  grounds  of 
that  Judgment ;  and  accordingly,  under  the  direc- 
tion of  the  Court,  the  persons  who  objected  to 
this  vote  administered  to.  William  M'Knigbt 
Crawford,  a  great  variety  of  interrogatories  ;  and 
notwithstanding  the  inferences  stated  in  the  pa 

o  2 
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1819.      pers,  and  the  implications  as  to  what  must  have 
"^^  been  the  intention  and  understandinir  of  William 

8TB  WART  /» 

AkDOTRBRs  M'Knight  Crawford,  drawn  from  the  nature  of 
!a^d  oTEtM  *^^  correspondence  which  took  place  between  the 
Earl  of  Eglinton  and  his  agents,  and  particularly 
Mr.  Hugh  Crawford,  it  is  material  to  observet 
that  William  M'Knight  Crawford,  when  the  Court 
directed  him  to  be  examined  upon  interroga- 
tories, has  entirely,  or  to  a  very  g^eat  extent,  de* 
atroyed  all  those  inferences  and  implications.  Why 
similar  inferences  and  implications  should  not  be 
equally  answered  by  others,  whose  cases  were  not 
much,  if  any  thing  stronger  than  his,  I  do  not 
perceive. 

With  respect  to  Mr.  Francis  Martin,  who  was  m 
Writer  in  Paisley,  very  much  connected  with  Lwd 
Eglinton,  it  appears  from  one  of  his  letters,  that 
he  certainly  meant  to  accept  this  vote,  in  order  to 
aupport  the  political  influence  of  Lord  Eglinton. 
He  has  thought  it  right,  I  understand,  to  abandon  ^ 
his  vote.    In  so  doing,  it  must  be  considered,  that=^ 
he  has  acted  from  a  sense  of  honour,  and  pro^ 
priety :  for,  notwithstanding  the  terms  of  this  let — 
ter,  I  doubt  whether  he  could  have  been  com-:^^ 
pelled  to  abandon  his  vote. 

Mr.  Simpson,  his  partner,  became  a  purcbaseae 
of  one  of  those  estates,  in  consequence  of  a 
presentation  made  by  Mr.  Martin,  in  a  letter 
-Lord  Eglinton.    He  appears  to  stand  very  ixiua 
ih  the  same  circumstance  ks  Mr.  Martin,  and 
imdersfand  that  Mr.  Simpson  has  likewise  abai 
doned  his  vote. 

Mr.  Fulton  M*Kerreli  made  way  for  Williacrr: 
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M'Kn^ht  Crawford,  whose  vote  has  been  sus*      1819. 
taioed.    Upon  the  correspondence  of  M'Kerrell,  ^~^^^*^ 
it  IS  extremely  diflScult  to  say,  that  he  was  not  a«d  otrbhs 
bargaining  for  an  independant  vote ;  and  from  that  Tm^mmm. 
eircamstance,  I  should  have  inferred  that  the  per- 
son standing  in  his  place,  William    M'Knight 
Cmwjfbrd,  was  also  bargaining  for  an  independant 
vote.    If  we  are  permitted  to  infer  from  the  acts 
of  one  man,  to  the  intention  of  another,  it  may 
be  difficult  to  answer  the  inferences  which  a  sus- 
jncioiis  mind  would  raise.     From  the  acts  of 
Hugh  Crawford,  who  dealt  for  William  M'Knight 
Crawford,  to  a  certain  extent,  he  was  his  agent* 
But  if  it  can  be  shown,  upon  this  correspondence, 
that  Fulton  M^Kerrell  was  really  bargaining  for 
an  independant  vote,  and  where  Lord  Eglinton 
appears  not  indisposed  to  let  him  have  such  a 
▼otet  it  is  difficult  to  suppose  that  a  change  wail 
nude  with  respect  to  the  person  to  stand  in  his 
(ilace. 

In  the  ease  of  Mr.  Geddes,  the  first  division  of 
the  Coort  of  Session  having  found  that  his  titles 
were  nominal  and  fictitious,  he  has  complained  of 
diis  interlocutor.  What  has  been  done  with  Mn 
Grichton,  I  do  not  know :  as  he  was  an  agent  of 
Lord  £glinton*s,  he  has  probably  abandoned  his 
daim. 

Then  there  'follows  the  case  of  Dr.  William 
Donaldson,  who  is  a  physician  of  Ayr.  With  re-» 
ference  to  whom  they  found  likewise,  without  exa« 
minatioa  of  the  party,  that  his  vote  was  nominal 
and  fictitious ;  among  other  circumstances,  upon 
this,  that  Dr.  Donaldson  is,  as  they  say,  the  phy-^ 
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1819.  sician  of  Lord  Eglinton,  and  it  bas  been  co 
^■""^^^"''^  tended  in  argument,  that,  being  physician  of  Lo 
Airo  oTBBRf  Eglinton,  he  could  not  purchase  of  his  patient 


^l^uK^'!  substantial  vote. 


Appeals  have  also  been  made,  by  Mr.  Hu| 
Crawford,  who  complains  that  hia  vote  h 
been  taken  to  be  nominal  and  fictitious;  by  IM 
Graham,  who  complains  that  his  vote  has  be< 
taken  to  be  nominal  and  fictitious ;  and  by  I 
Donaldson,  who  makes  the  same  complaint ;  th 
is,  there  are  four  persons  who  state  that  their  c 
tates  are  mere  estates,  affected  by  no  obligatio 
either  of  a  perfect  or  imperfect  kind  (I  will  sta 
presently,  why  1  use  the  term  of  an  imperfect  n 
ture) ;  and  that,  they  ought  therefore  to  be  p 
upon  the  roll,  and  be  allowed  to  vote  on  electior 
On  the  other  hand,  there  is  an  appeal  from  tl 
gentlemen  who  are  the  voters*  objectors,  with  r 
spect  to  the  estate  of  William  M'Knight  Cra^ 
ford ;  and  who  say,  that  the  Court  of  Session 
quite  mistaken  in  finding  that  his  estate  waa  o< 
nominal  and  fictitious.  They  insist  that  his  esta 
is  nominal  and  fictitious,  although  interrogatori< 
have  been  addressed  to  him,  which  would  puzzl 
I  think,  Mr.  Crawford,  as  much  as  many  we  ha^ 
seen  in  this  part  of  the  island. 

It  is  not  my  intention  to  discuss  at  present  tl 
law  of  Scotland,  as  to  what  does  or  does  not  coi 
fititute  nomiqality  and  fictitiousness,  further  ths 
I  find  it  determined  in  cases.  I  think  we  shall  I 
able  to  collect  from  these  cases,  and  what  hi 
been  stated  in  Judgment  in  this  House,  what  th 
House  has  taken  to  be  (if  J  may  use  such  an  c: 
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presBiOD)  the  common  law  of  Scotland ;  by  which       1819. 
I  mean  the  law  of  Scotland  as  it  has  obtained^  in-        "^      ' 

STEWART 

dependantly  of  those  statutes  which  have  pre- anootbfi"; 
acnibed  the  rule  to  us,  and  likewise  the  effect  of^^^^1^^J[ 
the  law  of  Scotland  with  respect  to  those  statutes 
which  require  an  oath  to  be  taken  to  guard 
against  nominality  and  fictitiousness.  I  do  not 
enter  into  the  discussion,  because  the  law  of  Scot- 
land  is  very  fully  stated  in  the  cases,  and  there- 
fore it  would  be  a  useless  waste  of  time. 

It  is  not  my  intention  to  say  one  word  upon 
the  question,  whether  it  is  good  policy,  or  whether 
it  is  likely  to  contribute  to  the  purity  of  the  con- 
stitution, that  estates,  not  nominal  and  fictitious, 
but  legal,  should  be  reserved  and  created  in  the 
way  in  which  it  is  acknowledged  they  may  in 
Scotland.  I  accede  to  the  notion  of  Lord  Thurlow, 
who  says  :*  ^'  He  must  be  a  bold  man,  who  under- 
takes, on  any  abstract  ideas,  to  new  model  the 
constitution  of  a  country .'^  We  are  not  assem- 
bled here  as  a  branch  of  the  legislature,  but  as  a 
Coart  of  Session,  to  decide  what  the  law  is  now, 
and  not  what  it  ought  to  be. 

The  Scotch  statute,  which  passed  on  September 
17th,  168],  regulates  the  election  of  commis- 
sioners for  shires.  According  to  the  opinion  of 
Lord  Thurlow,  supposing  the  subsequent  statutes 
of  Queen  Anne  and  George  the  Second  not  to 
have  passed,  this  objection  of  nominal  and  ficti- 
tious would  have  been  just  as  good  an  objection, 
as  it  was  after  the  acts  of  Queen  Anne,  and 
Geoi^e  the  Second  passed.    This  statute  regu- 

*  In  Forbes  v.  M'Fhcrson. 
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1810.  lates  the  manner  in  which  freeholders  shall  be 
^^— V— '  allowed  to  vote.  It  was  made  to  prevent  delay  in 
ii»  oTHBRft  dispatch  of  public  affairs  in  parliament,  and  con- 
^.  CRAWFORD  vention  of  estates,  occasioned  by  the  contro- 
verted  elections  of  commissioners  for  shires.  It 
directs  who  shall  vote  in  the  election  of  commis- 
sioners ;  namely,  those  who  shall  be  publicly  in- 
fed  in  property  or  superiority,  and  in  possesion. 
It  provides  for  the  making  up  of  the  roll^  and  at 
the  time  when  the  roll  is  to  be  made  up,  ol^ec- 
tions  may  be  taken.  The  persons  who,  according 
to  this  statute,  have  a  right  of  voting,  are  those 
who  ar^  publicly  infefl,  and  in  possession. 

It  then  states,  ''  that  if  the  objections  shall  not 
^  be  pleared,  and  acquiesced,  they  shall  take  in- 
struments against  the  admitting  to^  or  excluding 
any  person  from  the  roll,  and  that  no  other  ob-^ 
^*  jection  shall  be  held  competent  in  parliament 
^*  or  convention,  but  what  shall  be  contained  in 
'^  the  instruments  taken  as  aforesaid.**    (I  observe 
here,  there  were  other  objections,  besides  those  of 
nominality  and  fictitiousnessi  taken  in  the  Free- 
holders' Court,  and  again  at  the  election,  but  all 
abandoned,  except  those  of  nominality  and  fictii  -■ 
tiousness.)    Then  it  is  declared,  that  if  the  pef-  - 
sons  objected  against  shall  appear  ^t  the  parli^-  - 
ment  pr  convention,  and  instruct  the  right  to^ 
vote,  the  objector  shall  pay  their  expenses,  apd  be  ^ 
farther  fined  in  500  marks ;  and  if  the  objectioa  ^ 
be  sustained  in  parliament,  the  party  objected^ 
against  shall  be  fined  in  500  m^rks.    I  have  readJ 
thus  much  of  the  statute^  which  has  no  applica-^ 
tion  to  the  question  before  us,  except  as  it  de- 
scribes the  nature  of  the  property  which   the^ 
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voters  are  to  have,  for  the  purpose  of  linking  nd- 
tice  of  this  penalty  of  500  marks.  Upon  n^hich  it 
may  be  enough  for  me  to  say,  that,  whatever  my  awd  otuEkk 
opimon  inviy  lie  upon  what  is  to  be  foand  in  the  J^jj^^jjj^ 
text  writers  and  the  practice  of  the  law  of  Scdt- 
laady  there  is  a  great  difibrence  between  acting 
iqpon  the  oath  of  the  party  directed  to  be  idmi- 
nisttfed  in  such  cases,  and  a  pendty  given  it  the 
nature  of  damages  to  the  party  objecting,  tt 
may  be  open  to  argument,  whether,  when  a  stk« 
tote  gives  a  penalty,  in  any  shape,  the  construd- 
tion  of  that  statute  is  to  be  a  loose  or  a  strict 
construction.  I  state  this  remark  the  more  strbbgly, 
because,  in  addition  to  the  penalty  of  500  marks, 
the  party  is  required  to  take  the  oath  prescribed  by 
subsequent  statutes ;  by  which  it  is  further  pro^ 
vided  that  the  party  shsJl  not  only  be  sul]gect  to 
a  penalty,  but  be  indictable  for  perjury. 

The  statute  of  the  1 2th  of  Aqne  says  this ; 
^  Whereas  of  late,  several  conveyances  of  estates 
^  have  been  made  in  trust,  for  redeemable  elusory 
^  sums,  no  ways  adequate  to  the  true  value  of  the 
^  lands,  on  purpose  to  create  and  multii^y  irotes 
^  in  elections  of  members  to  serve  in  parliament, 
^  fiir  that  part  of  Grreat  Britain  called  Scotland ; 
^  Be  it  enacted,  that  from  and  after  the  determi- 
^  nation  of  this  present  parliament,  no  convey- 
^  ance  or  right  whatsoever,  whereupon  infeftment 
^  is  not  taken,  and  seizin  registrated,  one  year 
^  be&re  the  test  of  the  writs  for  calling  a  new 
^  pariiament,  shall,  upon  objection  made  in  that 
'^  behalf,  entitle  the  person  or  persons  so  infbfl  to 
ff  vote,  or  to  be  elected  at  that  election,  in  any 
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1819.      ^  ^^^^^  Of  stewaitty,  in  that  part  of  Great 
^    -^  ^^  called  Scotland :  and  in  case  any  election  happen 

•TEWAKT  • 

Avo  OTBB118  ^^  during  the  continuance  of  a  parliament^  no  con- 

A^s^onm'^ "  veyance  or  right  whatsoever,  whereupon  in- 

'  ^^  feoffment  is  not  taken  one  year  before  the  date 

'^  of  a  warrant  for  making  out  a  new  writ   for 

^  such  election^   shall,  upon  objection  made  in 

^*  that  behalf^  entitle  the  person  or  persons  so  in- 

**  feft,  to  vote  or  be  elected  at  that  election.** 

This  part  of  the  act  seems  to  apply  rather  to  oc- 

casionality  than  to  nominality  and  fictitiousness." 

The  next  part  of  the  act  is  applied  to  this 

point.    **  And  that  from  and  after  the  said  day,  it 

'*  shall  or  may  be  lawful  to  or  for  any  of  the  dec- 

^*  tors  present,  suspecting  any  person  or  persons 

''  to  have  his  or  their  estates  in  trust,  and  for  the 

^  behalf  of  another,  to  require  the  preses  of  the 

meeting,  to  tender  the  following  oath  to  finy 

elector ;  and  the  said  preses  is  hereby  empow- 

«'  ered  and  required  to  administer  the  same  in  the 

^  words  following :  I  A.B.  do,  in  the  presence  of  ^ 

''  God,  declare  and  swear,  that  the  lands  and  es- 

^  tate  of ,  for  which  I  claim  to  give  my  vote 

^  in  this  election,  are  not  conveyed  to  me  in 
^  trust,  or  for  the  benefit  of  any  other  person 
**  whatsoever ;  and  I  do  swear  before  God,  that 
^  neither  I  nor  any  person  to  my  knowledge,  in 
^  my  name,  or  by  my  allowance,  hath  given,  or 
^'  intends  to  give,  any  promise,  obligation,  bond, 
^'  back  bond,  or  other  security,  for  re-disposing  or 
^re-conveying  the  said  lands  and  estates,  any 
^  manner  of  way  whatsoever ;  and  this  is  th?  truths 
^  as  I  shall  answer  to  God.** 
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This  statate  does  not  in  terms,  as  I  perceive,      I819. 
emct,  that  a  person  shall  be  guilty  of  perjury,  ^*— *v-~^ 
aod  sofier  the  pains  of  peijury  as  the  subsequent  and  others 
statotfedoes;  but  perhaps,  one  might  venture  to  ^-^^^^^^ j[J^^ 
go  the  length  pf  saying,  that,  without  an  express 
coactment,   the  party  might  be  considered  as 
gofltjr  of  perjury. 

The  words  of  this  oath  deserve  peculiar  atten- 
tion. It  appears  to  me,  from  the  language  of 
Lovd  Thuriow,  in  the  case  of  Sir  John  Macpher- 
WD,  that  he  kept  them  in  view,  when  he  came  to 
talk  of  what  he  called  the  honorary  obligation. 
I  was  counsel  in  that  case ;  and  I  have  to  this  mo- 
ment, a  very  lively  recollection,  that  I  considered 
this  thing  called  honorary  obligation,  though  very 
it  to  be  considered,  was  an  extremely  difficult 
thing,  to  be  enforced  by  positive  law.  When  Lord 
Thnrlow  speaks  of  honorary  obligation,  he  uses 
an  ezjpUinatory  expression,  which,  in  itself,  sug- 
gests a  good  deal  of  difficulty  to  the  trammelled 
flund  of  a  lawyer,  that  you  are  to  find,  not  merely 
that  the  voter  has  a  motive  operating  upon  his 
own  mind,  but  you  must  be  satisfied  **  that  some 
^  sensation  has  passed  out  of  the  mind  of  the  gran- 
'  tor  into  the  mind  of  the  grantee,  and  that  the 
^  sensation  has  returned  again,  out  of  the  mind  of 
'*  the  grantee  into  the  mind  of  the  grantor  f  so  that 
fliere  shall  be  an  understanding  between  them^ 
tint  the  vote  is  to  be  used,  as  the  author  of  the 
vote  shall  be  pleased  to  direct.  And  Lord  Thuriow 
seems  to  have  been  of  opinion,  that  if  a  man  was 
so  circumstanced  as  to  be  under  an  honorary  ob- 
lation, as  to  the  use  he  was  to  make  of  the  real 
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1819.  estate,  he  muist  cotnSder  Irtmself  under  the  sAne 
^'■^~^^*--'  obligations  of  honour  to  re-dlspone  the  estate. 
^iKDormia  I'he  Statute  of  the  7  Geo.  2.  which  is  entrtled, 
Imi^omM  "  ^^  ^^'  passed  for  the  better  regulafing  the  dlec- 
'  ^  tion  of  members  to  serve  in  the  House  of  C16&I- 
^*  mons,  for  that  part  of  Great  Eritain  cbBhA 
*^  Scotland,  and  for  incapacitating  certain  personili  U 
"  be  elected,  or  to  sit  or  to  vote  hi  that  House-^" 
that  act  recites,  ''  Whereas  doubts  miiy  arise, 
whether  the  acts  of  parliament  made  in  England^ 
for  preventing  false  imd  undue  returns  of  metii- 
^^  bers  to  serve  in  parliament,  extend  to  dial 
*^  part  of  Great  Britain  called  Scotland.'*  Then 
there  is  a  penalty  given  against  a  false  return.  Theft] 
it  is  enacted,  *'  that  every  freeholder,  who  shidl 
'*  claim  to  vote  at  any  election  of  a  member  tb 
^  serve  in  parliament,  for  any  lands  or  estate  in 
^*  any  county  or'rtewartry  in  Scotland,  or  whd 
^  shall  have  right  to  yote  in  adjusting  the  roHs  tA 
''  freeholdefrs,  instead  of  the  oath  appointed  to  be 
''  taken  by  an  ict  made  in  the  1 2th  year  of  QueeA 
^  Anne,  shall,  upon  the  request  of  any  fire&i 
^  hdlder,  formdrly  inroiled,  before  he  proceed  td 
**  vote  in  the  choice  of  a  member,  or  on  adjuittiiig 
'*  the  rolls,  take  and  subscribe,  upon  a  roll  oi 
^  parchmetrt  to  be  provided  and  kept  by  the  sfcci 
"  rifii  Or  st«#iirt  clerk,  fbr  that  purpose,  the  tilth 
^  follov^iAg,  ^hich  the  preses,  or  blerk  to  the 
<*  meeting,  is  hereby  empowered  and  required  to 
**  administer,  that  is  to  say,  I  J.  J3.  do,  in  tliic 
''  presence  of  God,  declai^e  and  swear,  that  the 

'^  lands  arid  estate  of ^^  for  which  I  claims 

^  right  to  vote  in  the  election  of  a  member  tc 
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^  terve  in  paiiiament,  for  this  county  or  stewartry,      1819. 
^  is  actually  in  my  possession^**  (those  words  are  ^— *v— ^ 
aotin  the  act  of  Queen  Anne,)  <^  and  do  really  ^^otobm 
«  and  truly  belong  to  me,**  (those  words  are  not  ^'  c^awfoe© 
11  the  act  of  Queen  AnneO  ^'  and  is  my  own  pro- 

*  per  estate/"  (those  words  are  not  in  the  act  of 
Queen  Anne,)  ^^  and  is  not  conveyed  to  me  in 
^  tnift,  or  for  or  on  behalf  of  any  other  person 
**  wfaetioeyer/'  (those  words  are  in  the  act  of 
QteaoL  Anne ;)  ^^  and  that  neither  I  nor  any  person 
^  to  my  knowledge,  in  my  name^  or  on  my  ac* 

*  coaa^  or  by  my  allowance,  hath  given,  or  in- 
^  tends  to  give,  any  promise,  obligation,  bond, 

*  back-bond,  or  other  security  whatsoever,**  (those 
vovda  are  in  the  act  of  Queen  Anne).  Then  fol- 
low these  words,  which  are  not  in  the  act  of 
Qoeen  Anne:  ^^  other  than  appears  from  the  tenor 
"  and  contents  of  the  title  upon  which  I  now 
^  daim  a  r^t  to  vote,  direcdy  or  indirectly,  for 
**  n-diqMfiing  or  re-conveying  the  said  lands  and 
^  etfate  in  any  manner  of  way  whatsoever,  or  for 
''aiaki^g  the  rents  or  profits  thereof,  forth- 
^  Qomkigto  the  use  or  benefit  of  the  person  firom 
«  wAboi  I  have  acquired  the  said  estate,  or  any 

*  otlmr  person  whatsoever/'  Then  follow  these 
liwda»  upon  which,  if  they  had  not  received  a  ju- 
dicial constniction,  and  received  that  judicial  con- 
stnictioB  'Over  and  over  again,  I  think  it  would 
have  been  very  open  to  argument  what  the  mean- 
ing of  them  was :  ^^  And  that  my  title  to  the  said 
^  estates  is  not  nominal  or  fictitious,  created  or 
^  reserved  in  me,  in  order  to  enable  me  to  vote 
*'  fi>r  a  member  to  serve  in  parliament,  but  that 
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1810.  '*  the  same  is  a  true  and  real  estate  in  me  ibr  my 
^^■^^v—-^  <«  own  use  and  benefit,  and  for  the  use  of  no  othef 
AkD  0TRBR8  ^  pcrsou  whatsoevef ;  and  that  is  the  truth,  as  I 
I'^J^I""^  "  s^all  answer  to  God/' 

If  this  had  been  res  integra^  I  should  have  found 
it  extremely  difficult,  in  the  case  of  any  person 
claiming  an  estate  under  the  circumstances  now 
before  us,  to  have  advised  that  person  to  swear 
that  his  title  to  the  lands  was  not  created  or  re* 
served  in  him,  in  order  to  enable  him  to  vote  for 
a  member  to  serve  in  parliament.  But  constmctioii 
has  put  an  end  to  all  argument.    It  has  been  de- 
termined, that  you  are  to  take  the  whole  of  diis 
sentence  together,  and  that  if  the  purpose  be^  as 
in  this  case  I  have  no  doubt  it  was  the  purpose 
of  Lord  Eglinton^  to  enable  the  party  to  vote  in 
elections  to  parliament,  yet  the  words  following 
are  to  qualify  those  words,  namely,  ^  that  the 
^  same  is  a  true  and  real  estate  in  me  for  my  owd 
^  use  and  benefit,  and  for  the  use  of  no  other  per- 
^  son  whatsoever  ;**  and  that,  although  an  estate 
should  have  been  created  or  reserved,  in  order  to 
enable  a  party  to  vote  for  a  member  for  par- 
liament, yet,  if  it  was  a  real  estate  in  him> 
in  him  for  his  own  use  and  benefit,  though  th< 
purpose  was  to  enable  him  to  vote  for  a  membef^^* 
in  parliament,  yet,  if  he  was  under  no  obligatii 
in  point  of  honour  to  vote  otherwise  than  bis 
judgment  would  direct  him  to  vote,  the  estatej 
nevertheless,  was  not  to  be  considered  as  nomini 
and  fictitious,  but  to  be  considered  as  a 
estate. 
*  Upon  the  authority  of  decided  cases. 
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principles  are  considered  as  now  settled  by  the  isio. 
hw  of  Scotland ;  namely,  that  if  the  estate  is  ^  v  — ^ 
really  an  estate  vested  in  a  person  for  his  own  use  avo  othbm 
and  benefit,  if  it  be  an  estate  of  a  quality  to  give  ••c^awiori* 
a  vote  tot  m  member  to  serve  m  parhament,  the 
extent  of  it  is  of  no  consequence ;  and  libanajide  ' 
given  without  consideration,  the  &ct  of  its  being 
10  ^ven  is  no  objection  to  the  vote.  I  have  found 
no  CMC  in  which  it  has  been  decided  that  if  the 
tcnMtioii  in  the  mind  of  the  grantor  does  not  pass 
to  the  mind  of  the  grantee  and  the  sensation  in 
the  mind  of  \kkt  grantee  does  not  pass  back  again 
to  die  mind  of  the  grantor— if  there  is  not  an 
undoitanding  created  between  them,  that  the 
man  ahall  vote  as  the  grantor  of  the  estate  shall 
direct  him  to  vote,  that  it  will  not  be  a  good 
vote.  It  has  been  held,  and  Lord  Thurlow  him- 
sdf  iiat  stated,  that  he  cannot  meddle  with  es- 
tates when  &e  persons  voting  in  respect  of  them, 
vote  from  gratitude,  or  common  obligation,  but 
that  there  must  be  a  sort  of  paramount  and  per- 
fect oUigation  disappointing  the  law,  as  he  ex- 
presses it ;  an  understanding,  that  the  man  who 
made  the  vote  made  it  for  the  purpose  of  making 
the  grantee  his  creature,  and  that  the  man  who 
took  the  vote  understood  that  he  so  took,  and 
was  under,  if  we  may  so  call  it  (I  cannot  easily 
define  it),  an  honorary  obligation,  that  he  would  in 
truth  become  the  creature  of  the  man  who  meant 
to  give  him  the  estate,  for  the  express  purpose  of 
his  voting  as  he  the  grantor  pleased.  I  should  ap- 
prehend, that  Lord  Thurlow  must  have  conceived 
(as  it  appears  from  the  tenor  of  his  judgment  in 


194  CASES  IN  THE  HOUSE  OF  LORDS 

^ig.      the  case  o£  Sir  John  M^Fherson)  that  this  did  not 
^""•^■•^v—^  depend  upon  the  oath,  but  wap  in  the  nature  of 

8TBWART  *  A  ■ 

AMP  QTfispf  ^6  parliamentary  law  of  Scotland.  It  would,  in« 
Im^nw.  ^^^»  ^^  ^^^  difficult  to  apply  to  an  honorary  6b- 
*  ligation  the  words  which  are  contained  in  die 
statute :  ^^  In  case  any  person  shall  presume  wil- 
^  fuUy  and  &bely  to  swear  and  subscribe  the  said 
?'  oath,  and  shall  be  thereof  lawfully  convicted,  he 
^  shall  incur  the  pains  and  penalty  of  perjury,  and 
f*  bp  prosecuted  for  the  same,  according  to  the 
f*  law  and  form  in  use  in  Scotland.** 

In  a  Civil  Court,  much  might  be  effected,  ac- 
cording to  that  case  of  Sir  John  Macphcnon. 
Where  an  oath  is  administered  to  the  parties^  die 
grantee  may  declare  upon  his  oath,  that  lie 
not  bound,  that  he  would  not  have  taken  the 
tate,  if  there  had  been  any  suspicion  that  he  was 
bound  in  honour ;  that  the  grantor  may  also  de^ 
dare  that  there  was  no  such  understanding  on  liib 
part ;  that  in  creating  votes  for  members  of  par«- 
4iament,  he  would  much  rather  give  those  Viotesi 
to  his  political  iriends,  and  to  men  of  his  own  tuma 
of  thinking,  under  thf  notion  that,  morally  speak— 
4ng,  they  were  much  more  likely  to  support  his 
own  notions  of  the  constitution  of  the  country-^ 
than  other  persons  who  differed  from  him.     Bat  - 
on  the  other  hand,  if  both  parties  were  to  pledge 
themselves  by  their  oaths,  that  whatever  were  the 
language,  or  the  appearances,  neither  the  one  nom 
the  other  had  any  such  intention ;  that  no  audr 
understanding  or  obligation  existed ;  it  would  be 
a  very  bold  measure,  to  say,  on  the  general  word^ 
of  this  oath,  that  the  parties  must  be  convicted  ol 
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Wilful  perjury.     It  must,  therefore,  I  apprehend,      I819. 

have  been  the  idea  of  Lord  Thurlow  and  this  '      ^ ' 

House,  in  the  case  of  Sir  John  Macpherson,  when  aw  othbes 
they  resorted  to  the  term  "  honorary  obligation,**  l^^ulll 
that  it  was  not  the  thing  prohibited  by  this  oath, 
but  that  kind  of  understanding,  which  it  is  very 
difficult  to  prove  exists,  but  which,  when  proved  to 
exist,  this  House  has  undoubtedly  determined, 
voold  vitiate  the  vote,  upon  the  ground  that  it 
was  not  a  real,  but  a  fictitious  estate ;  that  the 
grantee  was  bound  in  honour  to  make  no  use  of 
it ;  and  he  is  equally  bound  in  honour  to  re-dis- 
pone  it,  lest  he  should  make  use  of  it.  In  other 
wordq,  to  make  the  honorary  obligation  equal  to 
Ae  eflfect  of  the  oath,  where  the  honorary  obli- 
gation existed,  inducing  the  consequence  in  law 
that  the  estate  was  not  a  real  estate,  and  inducing 
a  further  consequence  in  law,  if  the  estate  could 
not  be  used ;  namely,  the  obligation  to  re-dis^ 
pone  it. 

In  Forbes  v.  Macpherson,  it  is  material  to  con- 
sider what  this  House  must  be  taken  upon  the  re- 
cord to  have  decided.  For  the  Judges,  of  the 
Court  of  Session  have,  in  all  the  cases  now  be- 
fore us,  except  the  case  of  Macknight  v.  Craw- 
ford, refused  to  direct  an  examination,  which  this 
House  required  in  Forbes  v.  Macpherson ;  yet 
the  Judges  of  the  Court  of  Session  suppose  they 
have  been  acting  upon  the  authority  of  this  House 
in  die  case  of  Macpherson. 

I  have  stated  what  appear  to  me  to  be   prin- 
ciples established,  and  they  may  be  taken  so 

VOL.  I.  p 
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1819.      to  be.     Yet  there  is  no  denying,  on  the  otbecr- 
^'— *v*— ^  hand,    that   if  a  doubt  fairly    arises,    whetheir- 

8TBWART  ¥  ^ 

Am*T«Bta  the  vote  is  nominal  and  fictitious,  or  not,  yoiK 

Aw^tRf!  ^^  ^^'^  *'  ^  '^^  circumstances;  you  will  in- 
quire whether  the  man  has  the  possession;  yoix 
will  look  at  the  want  of  consideration ;  and  in 
every  case  of  that  kind,  there  may  be  a  number 
of  circumstances  creating  suspicion,  which  would, 
on  sound  principles^  mature  a  suspicion  into  judg- 
ment, that  the  estate  was  nominal  and  fictitious. 
But  then  I  see  Lord  Thurlow,  when  he  was  vea^ 
luring  upon  this  extremely  delicate  and  difficult 
ground,  this  thing  called  honorary  obligation, 
states  himself  thus,  '^^  It  must  be  upon  the  general 
**  state  of  the  transaction,  that  the  Court  may 
"  collect,  that  the  estate,  instead  of  being  intended 
^  to  be  used  or  disposed  oi  by  the  grantee,  was 
^  intended  between  them,  to  be  at  the  uae  and 
disposition  of  the  grantor,  and  whenever  a  case 
affords  circumstances  sufficient,  fairly  and 
roundly  to  raise  that  presumption  in  an  unan- 
swerable degree,  or  to  raise  it  in  a  degree  wU^ 
**  the  party  himself  cannot  answer,**  (that  is,  can- 
not answer  by  his  oath)  ^^  in  such  a  case  ai  that, 
the  vote  must  be  held  to  be  void.**  Thra,  Lord 
Thurlow  here  requires  that  the  circumstances 
should  fairly  and  roundly  raise  that  presumptimip 
in  an  unanswerable  degree.  I  observe  here, 
that  the  Judges  of  the  Court  of  Session  were  at 
first  of  opinion,  that  in  the  case  of  M^ Knight 
Crawford,  the  presumption  was  raised  in  ^n  un- 
answerable degree  ;  but  when  they  have  put  the 
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psftj  to  answer^  h(3  has  answi^red  in  a  clear  aqd      1919* 
napqiiivocal  way,  and  they  have  reversed  their  ^""v^*^ 
joagoieDt.  Avo  PT|if  M 

T^ng  the  whcrfe  of  what  Lord  Thurlow  says  IVp'JJSJK 
tpgetbefi  h^  does  not  m^n  to  say^  that  he  would 
not  raise  the  presumption^  merely  because  the 
jmt^  ap9wer9  it  His  eypressign  is^  if  the  pre« 
imnptioii  is  raised  iq  a  degree  whiph  the  party 
bima^lf  cannot  satisfactorily  answer.  He  appears 
to  be  of  opinion,  (and  I  think  the  case  importa  as 
laiidi,)  that  although  the  party  has  been  exa- 
aupod  pQ  interrogatoriesi  yet,  if  the  case  required 
jm  to  disbelieve  the  party,  (it  is  another  ques- 
tion, whether  you  believe  him  or  not,)  you  might 
disbelieve  him,  provided  the  circumstances  had 
fiuiy  aD4  roundly  raised  such  a  presumption,  tha( 
U|  apawer  to  it  could  not  get  the  better  of  that 
pfcsumption,  and  could  not  repel  it,  and  drive  it 
ovt  of  tha  judicial  mind  of  the  court. 

Tbi^  bfjqg  the  way  in  which  the  matter  was 
tnitf4  in  ibe  cfuie  of  Forbes  v.  Macpherson,  it  is 
kardly  necesmy  to  state  the  former  case  of  El- 
{Aiiistoae  v.  Todd,  Lord  Thurlow*s  judgment 
'm  wbich  13  set  forth  in  the  printed  cases.*  In 
the  later  case,  I  think  I  shall  be  able  to  deter- 
wiam  wbat  must  have  been  the  meaning  of  the 
Hoiiae.  As  the  case  is  stated,  it  is  said,  ^^  It  is 
^  bdievied  jw  country  can  afford  a  more  remark-^ 
^ifalis  instance,  than  the  county  of  Aberdeen, 
^  whwe,  by  parcelling  out  the  superiority  of  lands 
^  cfmCained  in  one  charter,  a  noble  Duke  has  at*^ 

^  See  die  jttdgnent  ia  Luderi,  ElectiDn  Cases,  vol.  iii.  p.  S7K 
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1819.      "  tempted  to  add  to  the  roll  of  freeholders,  one 
^""^""^^^"""^  "  wadsetter,  and  twenty-four  life-renters  : "  (that 

STEWART 

An  oTBBRs  is,  five-and-twenty.  Upon  that  I  would  observe, 
there  is  no  doubt  in  the  world  that  the  contempo- 
raneous creation  of  votes,  and  the  number  of 
votes  contemporaneously  created,  are  circum- 
stances of  evidence  to  be  attended  to.  In  the  pre- 
sent case  we  have  nine,  in  the  case  of  the  Duke  of 
Grordon  there  were  twenty-five :)  "  In  consequence 
^  of  an  equal  number  of  dispositions  and  assigna- 
^  tions,  all  dated  in  one  day,  the  26th  of  Sept 
'*  1786,  and  of  as  many  instruments  of  seisin,  all 
**  dated  in  like  manner,  the  27th,  and  registered 
*?  the  29th  of  the  same  month,"  (there  is,  indeed, 
a  similarity  in  the  cases,  in  respect  of  the  dates 
of  the  instruments.)  "  The  whole  of  these  pre- 
'*  tended  titles  were  made  by  the  order,  and  at  the 
"  expence,  of  the  Duke  of  Gordon.** 

But  in  this  case.  Lord  Eglinton  is  not  so  libe- 
ral, and  he  has  found  more  disinterested  adhe- 
rents.   For  they  have  given  large  consideration 
for  their  purchases,  and  it  is  not  alleged  in  th 
case  that  they  have  not  substantially  parted  witl^ 
the  money.     If  it  Were  fit  for  judicial  minds 
entertain  suspicion,  there  might  be  ground  for  a 
surmise  that  the  money  which  passed,  was  like  a 
sensation  that  it  passed  from  the  hands  of  the 
grantee  to  the  hands  of  the  grantor,  and  back 
again  from  the  hands  of  the  grantor  to  the  hands 
of  the  grantee.     But  allegations  of  such  a  nature 
cannot  be  entertained  without  proof,  nor  can  it  be 
presumed,  in  the  absence  of  proof,  that  this  gen* 
tleman,  the  physician,  and  several  others^  who  had 


ON  APPEALS  AND  WRITS  OF  ERROR.  199 

DO  more  connexion  with  the  Earl  of  £lgIinton      1819. 
than  the  most  indifferent  persons  or  mere  stran-  ^"^^^v— -^ 
gen,  have  thought  proper,  in  order  to  become  his  avd  others 
creatures,  and  to  vote  as  he  pleased,  each  of  them  ^•^^?fy 
to  put  into  his  pocket  a  hundred  pounds,  or  there- 
abouts.   There  is  no  contract  to  redispone  that 
mooeyy  a  circumstance  which  becomes  extremely 
material. 

If  a  proposition  were  made  to  give  me  an  in- 
difeent  vote,  provided  I  would  send  the  pro- 
poser a  certain  sum  of  money,  and  in  a  country 
vhere  it  is  expressly  admitted,  that  if  it  be  ab- 
aidate  gift,  without  a  money  consideration,  it  is  a 
good  vote ;  can  it  be  requisite,  that  I,  as  a  pur- 
chaser, should  reject  an  independent  vote,  because 
it  IS  <rfkred  at  a  low  price.  Must  I  insist  on  pay- 
ing a  larger  price  than  the  owner  demands  for  his 
vote.*  It  is  possible  I  may  be  taking  from  him,  as 
matter  of  sale,  that  which  is  intended  as  matter  of 
gratuity ;  but  surely  it  is  contrary  to  the  settled 
rule  of  legal  presumption,  to  hold  that,  because 
the  surrender  is  made  in  that  shape,  therefore,  it 
must  be  a  case  ubi  aliud  agitur,  aliud  simulato 
qmdpitur.  Those  who  make  the  allegation,  must 
prove  it ;  they  cannot  shut  out  the  evidence,  whe- 
ther the  fiict  be  of  the  one  nature  or  of  the  other. 
lo  the  case  of  the  Duke  of  Gordon,  the  whole 
aSur  was  transacted  at  his  own  expence.  He  had 
not  the  least  consideration  for  any  of  the  estates 
conveyed,  some  of  the  alienees  being  asked  pre- 
viously, whether  they  would  accept  of  a  qualifica« 
tioQ.    The  deeds,  when  engrossed  at  Edinburgh, 

were  blank,  in  the  names  of  the  grantees,  and  re- 

wmd  so  till  scaled  at  Gordon  Castle. 
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idii.  Aftfer  this,  a  very  remarkable  dreuttistaiiefi  hap-i^ 

^^ — v^*~^  pfefled.  It  suited  the  purpose  of  the  Dukfe  ti^ 
AM^bikijks  Gordott,  to  fehder  these  vbtes  wheti  at  the  Ftet^ 
!'^^*tr'^-^  httlddrd*  Co!irt  in  Aberdeeti ;  but  it  stiited  likenrise 
'  th^  ideas  of  the  agbnt  df  the  Duke  of  Oordoti, 
without  ^ny  btuntnunicatioA  with  aity  one  of  fch^e 
^6ttH,  who^e  claims  had  been  improper]/  put 
upon  the  roll,  (as  it  was  said,)  to  withdtftW  the 
whole  five-and4Wenty  of  them  ^  und  then  in  the 
subsequent  year,  without  atiy  Authority  frbto  any 
of  these  elaimsitits,  ejccept  tWo,they  were  brought 
forward  again ;  and  beitig  brought  forward,  the 
fVeehblders .  stated,  thslt  the  qtialificatidti  up6tt 
Whteh  Sir  John  Macpherson,  (who  was  Oiie  ttf 
them,)  claimed  to  be  etiroUed  as  a  freeholder  of 
the  county,  was  nominal  and  fictitious,  &tld  cre- 
ated fbt  the  sole  ptli'pose  of  etiabling  him  to  vaCe, 
and  that  in  defraud  Of  the  statute  of  7  Geo.  2. 
iThe  majority  of  freeholders,  however,  tbOUght 
)[)tDper  to  admit  him  16  the  roll. 

In  consequence  of  this,  fchefe  was  itii  applfea- 
tion  tinder  the  authority  of  the  stiatUteS,  suftaHlli-  < 
Hly  to  the  Codrt  of  Sessiod,  and  various  que^  - 
tibtis  were  proposed  to  be  put,  in  order  tO  pt&fb^ 
that  these  votes  were  nominal  and  fietitiddBUi 
The  questions,  each  and  every  bf  them,  I  rtndtf-^ 
stand  to  have  been  sanctioned  as  questions  Whichfl 
might  be  put  by  the  Court  j  because  the  Judj 
ment  of  this  House  was,  thstt  Sir  John  Mi 
sbn  should  confess  or  deny  the  averments  in 
pleadings  mentioned.  The  averments  in  the  ptekt 
ings  mentioned  weiie,  "  First,  that  the  donveyani 
'^  of  the  lands,  contained  in  tHe  Respondeni 
''  titles,  was  made  without  his  previous  eonsen 
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''  or  knowledge,  or  at  least,  that  the  Respondent      1819. 
"^  was  solicited  by  the  noble  Duke,  from  whom  he  ^"^^^v— -^ 

STEWART 

^  derived  his  right,  to  accept  of  a  freehold  qualifi-  a«p  oTMuit 

*  cation.    Secondly,  that  the  expence  of  ""^king  *-^"^J]JJ||? 
"*  out  the  title  deeds  was  paid  by  his  Grace  :**  (and 

I  need  not  here  state,  that  matters,  which  are 
sUcged,  and  not  denied,  are  in  Scotch  pleadings 
tsken  as  confessed.)  ^  Thirdly,  that  these  title 
**  deed»  were  not  delivered  to  the  Respondent  be* 

*  fbre  his  enrolment,  or  at  a«y  time  in  his  posses- 
'^  sion  previous  thereto.  Fourthly,  that  when  he 
"*  was  informed  of  the  conveyance,  or  was  pre* 
^  vailed  upon  to  accept  it,  he  did  not  mean  or 
"  dunk  himself  called  upon  to  defray  the  expence 

*  of  defending  his  title  in  the  Court,  or  elsewhere. 
"  fifthly,  that  he  did,  when  he  accepted  the  said 
"^  conveyance,  and  still  does,  consider  himself  m  in 
^  honour  bound  to  vote  for  the  candidate  who  may 

*  be  patronized  by  the  noble  Duke,  and  to  re- 
^  nounce  his  freehold  qualification  at  his  Grace's 
**  phaaufe*"  To  be  sure,  if  a  man  was  bound  in 
honour  to  vote  for  the  candidate  of  the  Duket 
ttd  fdt  that  obligation  in  honour,  he  could  not 
sy  iJiat  he  was  not  bound  in  honour  (to  use  a 
Scotch  phrase)  to  denude  himself  of  the  estate, 
when  cidled  upon,  in  case  his  views  differed  from 
those  of  his  patron. 

What  did  Sir  John  Macpherson  say  to  these 
averments?  (Lord  Thurlow  anticipated  that  Sir 
Jobn  Macpherson  could  not  support  his  case  by 
die  oath  required.)  ,  Sir  John  Macpherson  stated 
in  his  pleadings,  ^*  That  the  estate  he  had  ac- 
'  quired  from  the  noble  Duke  yielded  16^.  Sd. 
^  a  year,  and  that  ho  had  purchased  it  at  a  faii^ 
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1819.      "  and  adequate  price,""  not  saying  what  it  was, 
'^"~"^^'"~^  and  **  that  it  was  for  the  express  and  special  pur- 

STEWART  i  ■  ■ 

AND  OTHERS  **  pose  of  enabling  him  to  vote  for  ^-a  member  of 
AjnToTHBiuJ! ''  parliament."  Now,  although  he  admitted  it  was 
for  the  purpose  of  enabling  him  to  vote  for  a 
member  of  parliament,  yet,  if  it  was  a  real  estate, 
the  decision  of  this  House  would  not  interfere 
with  it  solely  on  that  ground.  That  was  his  ob- 
ject. Had  it  not  given  him  that  right,  he  probably 
would  never  have  acquired  it;  and  were  that 
right  taken  away,  he  would  care  very  little  what 
became  of  the  superiority.  He  nevertheless  main* 
tained,  and  that  he  might  maintain  with  good 
effect,  *^  that  a  life-rent  superiority  afforded  a 
''  good  freehold  qualification  ;  and  that  his  titles 
<«  were  not  nominal  or  fictitious,  because  he  was 
"  possessed  of  every  thing  they  contained.-'  But 
the  law  of  Scotland,  as  declared  by  the  authority 
of  this  House,  is,  that  the  conveyances  are  to  be 
not  only  clear,  but  sincere. 

The  Lords  of  Session  found  that  it  was  incom- 
petent to  put  the  question  to  the  Respondent, 
proposed  by  the  complainers ;  but  they  did  not 
stop  here,  for  they  repelled  the  objection  of  no- 
minal and  fictitious  to  the  Respondent's  qualifica- 
tion, and  therefore  dismissed  the  complaint,  as- 
soilzied the  Respondent,  and  decerned. 

In  that  case,  the  appeal  to  this  House  was  on 
two  grounds.  First,  it  was  said  that  the  Court 
ought  to  have  put  those  questions  ;  but,  secondly< 
that  if  the  Court  did  not  put  those  questions 
the  circumstances  of  the  case  were  sufficient  tc 
3hew  that  those  estates  were  nominal  and  ficti- 
tlQus,     (Jpoq  the  decision  iq  this  House,  thougt 
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I.«rd  Thurlow  stated  that  honorary  obligation      laio. 
i^^ould  destroy  the  right,  he,  nevertheless,  in  the  ^***v— ^ 
conclusion   of  what  he   states,   beseeches   thexnonnM 
House  not  to  come  to  a  hasty  conclusion  of  the  ^*  ®*^''^"* 
matter  $  that  he  would  wish  to  know  every  thing 
which  could  be  known  upon  the  subject;  and  in- 
stead  of  deciding  on  the  circumstances  of  the  case 
as  they  appeared  in  the  transactions  between  the 
Duke  of  Gordon  and  those  voters,  he  sent  the 
case  back  again  to  examine  the  parties ;  and  it 
turned  out  that    he  had  prophesied  very  truly. 
JPor  Sir  John  Macpherson  would  not  take  the 
oath  proposed  to  be  administered,  and  he  refusing 
to  take  that  oath,  his  estate  was  held  to  be  nomi* 
ncd  and  fictitious.    If  he  had  taken  the  oath,  fas 
X   understand  Lord  Thurlow, }  it  would  then  have 
t>«en  reserved  for  the  Court  to  have  considered 
e  eflbct  of  his  oath ;  but  his  silence  was  deemed 
cottfibssion,  and  he  was  therefore  struck  off  the 
■roll 

The  question,  then,  I  apprehend  to  be,  whether 
t^ftae  case  of  Macpherson  is  to  be  taken  as  an  autho^ 
ty  fi>r  what  the  Judges  of  the  Court  of  Session 
ve  done  in  the  present  cases.    It  is  not  my  in^ 
Mention  to  go  through  all  the  circumstances  of  the 
Present  cases,  and  to  consider  the  effect  of  Lord 
^^^oton's  proposal  to  create  nine  voters ;  his  pro- 
Pc^Dg  for  one  Mr.  Martin,  his  agent ;  and  ano^ 
^her^Mr.  Simpson,  the  partner  of  that  agent;  and 
^r  a  third*  Mn  Crichton,  his  agent,  at  Irvine. 
^bere  is  not,  in  the  case  of  Mr.  Martin,  evidence 
^'^t  would  satisfy  me,  that  his  was  not  a  real  es- 
^^te,  provided  be  would  deny  that  which  would 
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leio.      flfiect  hi6  estate  i  and  looking  at  all  the  corretpon- 
^      V-— ^  dence  that  passed  with  Hugh  Crawford^  the  cofw 
ATOOTMBM  respondence  that  passed  with  M^Knight  Crawford^ 
^mJ!^!^l  th^o^gh  Hu^  Crawford,  and  his  whole  correa- 
poadence ;  looking  at  the  Correspondence  which 
passed  with  Gedded^  and  with  M^  Kelt  ell ;  lookit^ 
at  the  dorre^xmdenoe  which  passed  with  Dn  Dik 
BildsoQ  the  physician }  looking  at  that  corieapon* 
dence  which  I  must  look  at^  if  I  can  consider  it  tm 
roidence  at  alii  with  infinite  caution^  I  mean  tb« 
corr^pondence  with  Mr.  Martin^  and  through 
him,  Mr.  Simpson,  and  the  communication  to  Miv 
Crichton^^the  agents  having  posMbly  very  difier«» 
ent  purposes  from  those  of  the  £arl»  who  proi- 
posed  to  sell ;  looking  at  the  voluntary  increase 
of  price,  (which  I  confess  I  do  not  wonder  at,  ia 
these  writers  of  the  signet^  and  if  I  were  pofw 
chasing  an  independent  vote,  I  had  rather  have 
given  more  for  it,  than  any  of  those  persons  had 
given.    You  might  call  that  my  motive  to  meet  a 
popular  prejudice,  or  my  motive  to  meet  the  judi- 
cial inferences  that  would  be  raised  in  the  House 
of  Lords,  as  to  the  motive  of  the  conveyance,  be^^ 
cause  I  had  not  given  enough  for  it ;)  yet  if  the 
parties  sincerely  believed  that  the  Earl  of  Eg* 
linton  was  ofiering  independent  votes,  and  pur- 
chased  accordingly^  they  would  not  be  destroyed 
by  such  circumstances.    I  do  not  pass  over  bere^ 
the  &ct  that  the  *  votes  were  created  out  of  dor- 
mant titles.    That  acts  both  ways.    The  Earl  of 
Eglinton  had  dormant  titles,  and  it  is  stated  that 
he  had  formerly  created  votes,  which  he  could  oot 
support.    There  is  no  evidence  to  the  fact :  but 
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tiduflg  it  M  be  80  $  am  I  to  Hdptxm  that  the     itig. 
Sirl  of  Eglinton,  if  examined  ad  a  witnesil^  WOdld  ^  -■  >^  —  ^ 
atate,  that  ifistead  of  that  Mrhlch  he  profbMed  to  am  <ytatiki 
bt  hia  porpose ;  namely*  the  making  independent  ^^'^^J![[^ 
TOtea,  he  had  no  such  purpose  j  that  it  Was  all 
rioiitlation-^-am   I  to   utippoM^   that  in  a  case 
ii  irfaich  his  Lordship  acted  with   the  advice 
af  M^h  a  man  a3  Mr«  Oan^toun^  who  appear* 
M  have  been  his  adviser,  aided  by  persons  di 
eoiilderable  professional  skilly  I  mean  the  writers 
hire  apoken  of,  Mr.  Russell,  Mr.  Anderson,  and 
Mr.  Martin,  that  he  who  had  been  foiled  in  hia 
jurpoae  before,  of  creating  fictitious  votes^  wai 
leaUy  endeavouring,  in  contradiction  to  all  that 
Irak  stated  by  him*  in  contradiction  to  all  that  is 
Italed  by  those  who  are  dealing  with  him>  and  in 
eoiltftulietidn  to  what  they  voluntarily  undertake 
ta  ftWear,  wishing  to  examine  him  as  well  as  them* 
idVes^-am  !>  notwithstanding  all  these  circum>> 
ttuees,  to  understand,  that  in  this  second  at^ 
teaqit,  fae  was  endeavouring  to  do  the  same  nuga- 
tory thing,  which  he  had  formerly  attempted^  bat 
ftaed  to  accomplish. 

I  do  not  go  through  every  observation  which 
ttiay  be  made  upon  every  part  of  this  case,  but  I 
fSy  again,  that  the  case  of  Mr.  M* Knight  Craw« 
fbrd  teaches  me  to  deal  with  infinite  judicial 
jealousy,  with  the  question  how  far  I  am  to  cut 
down  an  estate,  which  upon  the  title  deeds  is 
dear,  and  which  the  parties  aver  is  sincere,  as  well 
as  dear  by  inferences  and  implications,  from  the 
acts  of  other  persons.  Inferences  and  implica* 
tions  were  raised  in  the  case  of  Mr«  M'Knight 
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1619.      Crawford,  with  almost,  or  quite  as  tnach  force,  as 

^  -  ^  in  the  case  of  these  Respondents.    But  all  these 

AMD  oTHBRf  iuferenccs  and  implications  were  proved  to  be  un- 

I'J^I^^  founded,  even  in  the  judgment  of  the  Court  of 

Session  m  Scotland. 

We  are  here  upon  an  infinitely  delicate  subject* 
I  agree  the  objection  is  founded,  if  the  estate  can 
be  shown  from  circumstances,  from  the  refusal  of 
the  party  to  be  examined  upon  interrogatories,  or 
from  his  deficient  answer  to  those  interrogatories, 
to  be  an  estate  not  given  to  him  for  his  own  use 
and  benefit,  to  be  used  by  him  as  he  shaU  think 
proper.  But  I  follow  Lord  Thurlow  in  opinion,  that 
if  the  grantee  shall,  from  the  obligation  of  grati- 
tude, act  in  the  same  interest  as  his  friend  the 
grantor,  that  is  no  objection.  Where  a  &ther 
gives  to  his  son  a  qualification ;  where  an  unde 
gives  to  his  nephew  a  qualification ;  where  a  bro- 
ther gives  to  a  brother  a  qualification ;  it  is  very 
difficult  to  suppose  that  the  qualification  is  given 
by  the  father,  unde,  or  brother,  without  conceiving 
that,  in  the  one  instance,  filial  afiection,  and  in  the 
other  instances,  the  affections  resulting  from  those^ 
rdationships,  will  induce  the  party  to  vote  in  thes 
same  interest,  with  his  relative  and  patron.  But= 
authorities  cited  in  argument  prove  that  theres 
must  be  something  further  ;  that  you  must  male 
out  that  there  is  this  understanding  between  th 
parties.  How  far  that  rule  is  to  be  carried,  is 
consideration  which  led  me  to  submit  to  thi 
House,  in  the  case  of  Fleming  v.  Drummond,*  th 

•  June  25,  and  July  11,  1810.    D,  P.  July  23,  1811.     Befl 
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propriety  of  remitting  the  case  to  the  Court  of  Ses-      isig. 
Am }  and  I  expressed  a  rery  strong  wish,  that,  if  ^"-^v— ^ 
Aey  sustained  their  first  opinion,  they  would  do  aki>  othbrs 
that  which  they  have  often  done  most  usefully  to  ^^JJ^'JJJ^ 
Ae  King^s  subjects,  embody,  in  their  decision,  the 
reasons  for  that  decision. 

It  is  my  purpose  to  propose  that  this  case 
Aoold  be  remitted,  very  much  in  the  terms  in 
wUdi  that  case  of  Fleming  v.  Drummond,  was 
remitted.  If  the  Court  of  Session  shall  be  of  opi- 
nion, after  the  examination,  that  they  cannot 
come  to  the  same  conclusion  as  in  the  case  of 
H^Enight  Crawford,  I  again  respectfully  express 
to  them  my  wish,  that  they  would  embody  in 
dieir  interlocutor  the  reason  upon  which  they 
proceed.  The  authorify  of  this  Court,  as  esta- 
bEshed  in  Macpherson's  case,  must  not  be  shaken. 
To  ibe  extent  of  that  case,  the  law  is  settled ;  but 
the  doctrine,  if  pressed  beyond  that  authorify, 
may  be  attended  with  grievous  consequence.  Sup- 
pose I  have  a  whole  fee  which  I  could  contrive 
to  vest  in  the  noble  Lord  who  sits  near  me, 
md  he  might  create  out  of  that  a  dozen  votes ; 
if  I  should  happen  to  say,  I  know  your  political 
principles;  we  have  gone  through  life's  jour- 
ney together,  acting  very  much  in  the  same  way 
with  respect  to  what  we  conceived  to  be  the  pub- 
fie  interest,  and  I  had  rather  you  should  have  that 
estate  for  5,000/.  than  some  men,  whose  private 
character  I  revere,  and  whose  conduct  I  estimate 
very  highly,  for  double  the  money :  will  it  be 
laid,  because  I  make  a  foolish  pecuniary  bargain, 
(if  that  is  the  real  case,)  and  I  am  at  liberty  in  this 
view  to  make  the  hypothesis — ^that  my  impru« 
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dra«9,  cnpnoe,  9r  poli^,  w  to  destroy  thq  wUit 

tbu9  prested  ?  Aod  thi^  mi^  be  diversified  io  t 
IJITflTwii  number  of  roodw*    Upon  the  whole,  therefor^, 
I«?^MBa  <?»nwt  conn*  to  such  a  ooB«lM$iiop  %» Lprd  Thw 

namely,  that  these  estates  W0re  jntsn^^^t  t>0l^Wfip 
th?  Earl  of  Sgliatoa  and  tbe^e  gFi^nte^,  tp  be  a 
the  usQ  wi4  4ispo8ition  of  the  Earl  pf  EgliqtQH  j  o 

that  the  oawj  a9  it  nov  ^toQd^  b^for^  m^^  afford 
c{rcuiio8taQ«w  suffleieot/tfiWy  aw^^  roundly  to  rw 

that  presumption  in  an  un^n^emUe  d^re^^ 
should  h^Y4  said  ^%fi^y  tb^  same,  if  the  ?ase  c 
M^Koight  Cmwford  bad  Qom^  here  before  it  bai 
b«ea  r^i^wed  in  the  Court  of  Sassion,  und  h«for 
tb^y  bitd  b^en  cpnviQc<9d  th^t  tbmr  presunnptio 
vf^  not  rm^^  in  aa  unanswerable  degree.  N9r  ca 
I  g9  to  tb«  leugth  of  paying,  i^er  what  {  hftv^  m«i 
in  ll^ming  ^.  Prummondt  9nd  wbftt  I  h^vQ  leea  i 
tbif  CM^f  that  the  circumstance^  do  ffurly  an 

roundly  rwe  4  presumption  in  ^uoh  ^  manners  Uh 

t^f^  piirtji^  i;9nnot  satisfactorily  answer  it  If  I  ar 
rigiit  m  saying  the  cirqumstances  f§|l  short  erf*  pn 
du(^u;ig  that  degree  of  presumption,  I  conceive 
hnvip  the  authority  of  this  House  for  saying,  Iju 
they  fall  short  of  thut  ground,  on  whic^^^ 
Houae  can  be  called  upon  to  support  the  jud( 
m^nt,  wd  that  it  is  our  duty  to  send  it  baclc  agai 
to  th^  Court  of  Session,  for  revision,  with  lib^rl 

to  examine  the  parties  es  in  that  c^e.  Jf  the 
shuU  be  6naUy  of  opinion  that  these  estates  wei 
luminal  and  fictitious^  I  again  respectfully  ii 
timate  my  entreaty  that  they  would  state  tl 
l^ouiids  up<m  which  they  come  to  th^t  finding. 
With  these  observations,  I  purpose,  afler  tl 
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drawing  out  an  order,  something  in  the  terms  of     iei9. 
that  made  in  the  former  case  of  Fleming  v.  ^— "^^^-^ 
Drummond,  to  send  this  case  back  again  to  the  avo  otrbm 
Court  of  Session  to  be  reviewed,  and  to  examine  ]^^^^^^l^ 
the  parties  on  interrogatories,  in  the  four  last  ap- 
peals.   But  the  final  judgment  in  the  case  of  Mr. 
M'Knight  Crawford  must  be  affirmed. 

In  each  of  the  four  last  appeals  the  following 
order  was  made : 

•*  Die  Joois,  1 V  Februariiy  1819. 

'^  Ordered  and  adjudged,  that  the  cause  be  re- 
^  nutted  hack  to  the  Court  of  Session  in  Scotland 
^  to  bear  parties  further  thereupon,  with  liberty  to 
^  ree^ve  audi  new  allegations  as  the  occasion  may 
^  require,  and  with  liberty  for  the  Appellant  to 
^  confess  or  deny  such  averments  as  to  the  alleged 
«  nominality,  as  the  Respondents,  by  interroga- 
^  toriesp  according  to  the  course  of  the  Courts 
^  ahall  call  upon  him  to  confess  or  deny :  And  it 
^  la  fiirther  ordered,  that  the  Court  do  review  the 
**  interlocutors    appealed  from,  and    determine!, 
^'  whether  it  is  sufficiently  established,  that  the 
^  freeholders  of  the  County  of  Renfrew  did  right 
'*  in  refusing  to  admit  the  Appellant  upon  the 
^  roll,  and  also  do  determine,  whether  such  fact 
'*  ahall  be  sufficiently  established  by  what  hath 
^  already  been  made  to  appear  to  the  said  Court, 
*^  together  with  any  such  evidence  or  proof,  as 
^  may  be  received  ox  made,  under  such  liberties 
<<  as  aforesaid.** 
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No.  L  First  Letter  sent  by  the  Earl  of  Eglintoo, 
to  the  Persons  whom  he  had  selected  as  the 
Holders  of  his  Freeholds. 

Eglinton  Castle,  2d  February, 
Dear  Sir,  1815. 

Being  determined  to  bring  forward  and  dispose  of  some 
dormant  freeholds  in  the  county  of  Renfrew,  I  must  na- 
turally  apply  to  those  gentlemen  who  I  consider  my 
friends,  and  whom  I  already  consider  myself  under  ob- 
ligations to.  The  plan  I  propose,  after  mature  considera- 
tion and  consultation  with  the  first  counsel  at  the  bar,  is 
as  follows : — 

That  I  am  to  convey  the  superiority  of  my  own  pro- 
perty lands  to  afford  a  freehold  qualification  in  life-rent, 
with  a  feu-duty  payable  by  me  to  the  life-renter  of  5/. 
sterling  yeariy.  The  price  I  receive  will  be  the  value  of  5/. 
sterling  upon  the  life  of  the  person  to  whom  this  convey- 
ance is  xnade,  conform  to  the  most  approved  tables  of 
annuities. 

Should  it  be  more  agreeable  to  you  to  have  a  larger 
sum  of  feu-duty  paid,  (although  it  can  make  no  difference 
to  the  title,  and  therefore  appears  quite  unnecessary,)  be 
so  good  as  inform  me  what  extent  you  would  wish  it,  and 
I  will  take  it  into  consideration.  To  save  you  trouble  I 
herewith  enclose  a  table  for  calculating  the  value  of  these 
freeholds.  (Signed)        EGLINTON. 

This  letter  was  sent  to  the  following  Claimants,  or  their 
agents,  viz. 

1.  Hugh  Crawford,  writer  in  Greenock. 

2.  By  Hugh  Crawford  to  William  M'Knight  Crawford 
of  Cartsbum. 
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3.  Humphrey  Graham^  W.  S. 

4*  Ffancis  Martin,  writer.  Paisley. 

5.  By  him  annmanicated  to  Alexander  H.  Simpson, 
his  partner. 

6.  Fnlton  M'Kerrel,  manufacturer.  Paisley,  and  by  him 
to  his  brother,  John  M'Kerrell,  manufacturer  there.  John 
M'Kerrell  is  one  of  the  Complainers ;  but  Fulton  M^Ker- 
leD  gare  up  his  freehold,  in  order  to  make  way  for  Wil- 
fiam  H'Knight  Crawford. 

7.  John  Geddes,  of  the  V erreville  glass-works,  Glasgow. 

8.  Communicated  verbally  to  James  Crichton,  writer, 
Irrine,  who,  as  his  Lordship's  agent  at  Irvine,  corres- 
ponded with  the  other  Complainers. 

9.  Communicated  verbally  to  Dr.  William  Donaldson, 
pkyncian  in  Ayr,  as  appears  from  a  subsequent  letter  to 
him* 


No.  IL  Second  Circular,  sent  as  above,  and 
intitled  on  the  back,  ^^  Lord  Eglinton  to  the 
^  di£krent  purchasers  of  Renfrewshire  free- 
^  holds,  relative  to  the  additional  sum  pro- 
•*  posed  by  Mr.  Russell,  W.  S." 


Eglinton  Castle,  dOth  February, 
DiAK  Sir,  1815. 

1  have  received  a  letter  from  Mr.  Russell,  with  respect 
to  the  superiorities  in  Renfrewshire,  which  I  am  disposing 
of.  He  observes,  ''  that  although  the  superiorities  are 
^  meant  to  be  disposed  of  for  a  price,  without  trust  or  con- 
*•  fidence,  yet  it  may  be  right,  in  order  to  meet  the  popu- 
**  lar  prejudice,  not  to  confine  the  price  to  the  precise  va^ 
**  Ine  of  the  life  interest  in  the  feu-duty.  But  to  add 
''  something  to  it,  as  for  the  freehold,  such  as  from  20/.  or 
**  dOL  to  50/.  on  each  freehold.'*  He  likewise  recommends, 
that  the  purchasers'  own  agents  prepare  the  dispositions 
in  their  favour,  and  complete  their  title  by  infeftment 

If  either  of  these  sums  should  be  agreeable  to  you,  to 
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add  to  what  was  mentioned  fonnerly^  a  copy  of  the  prope 
disposition  will  be  sent  by  Mr.  Martin,  that  you  may  giv 
directions  to  your  agents  to  extend  it  accordingly.  I  re 
main,  dear  Sir«  your's  faithfully, 

(Signed)  EGLINTON. 

P.  S.  The  same  idea  as  mentioned  by  Mr.  Russell  ha 
occurtred  to  my  friend,  Mr.  Humphrey  Graham,  W.  5 
who  is  a  purchaser,  and  requested,  that  instead  of  payii^ 
the  sum  corresponding  to  his  age  in  the  table,  which  wa 
75/.  that  it  should  be  made  100/. 

Copies  of  the  above  wrote  to  the  following  gentlemen  :- 
Colonel  Geddes,  Verreville,  Glasgow :  John  M'Kerrel] 
Esq.  Paisley;  Hugh  Crawford,  writer,  Greenock;  Di 
Dojualdfion,  Ayr. 

LETTERS  RELATING  TO  THE  CASES  OF   MR.  M^KNIGHI 
CRAWFORD  AND  MR*  HUGH  CRAWFORD. 

No.  III.  Excerpt  frdm  Letter,  Lord  Eglintor 
to  Hugh  Crawford,  Esquire,  Writer  in  Gree 
nock. 

27th  Jajduary,  1815. 

After  a  long  paragraph  on  a  separate  and  priratc 
matter,  his  Lordship  writes  as  to  the  freehold  thus  : — 

I  hope  in  a  short  time  now  to  have  my  dormant  freeholdf 
in  your  county  brought  forward,  and  will  be  happy  that  yoi 
should  have  one  of  them.  I  believe  you  understand  th< 
footing  on  which  they  are  to  be  sold, — for  the  life  of  the 
purchaser  ;  and  as  to  the  sum  to  be  paid,  five  pounds  oi 
fifty  will  make  the  freehold  equally  good.  Will  you  havi 
the  goodness  to  write  me  on  the  subject  ?  and  hope  yoi 
wiH  have  the  goodness  to  purchase  one  of  them.  Fcm 
men  will  be  more  agreeable  to  me,  being  grateful  for  th< 
friendly  support  I  have  received  from  you.     I  remain,  &c 
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Na  IV.    Excerpt  from  Letter,  Mr-  H.  Crawford 

to  Lord  Eglinton. 

[Produced  by  Lord  Eglinton.] 

MYLomD,  Greenock,  January  1815. 

I  feel  very  much  honoured  and  obliged  by  your  Lord- 
ship's polite  information  respecting  the  division  of  your 
Lordship's  freeholds  in  this  county,  and  I  shall  be  most 
hs|^»y  to  become  a  purchaser  of  one  of  these  life-rents, 
so  soon  as  your  Lordship  shall  have  made  the  arrange- 
meatMp  and  fixed  a  price.    I  have  the  honour  to  be,  &c. 

(Signed)        HUGH  CRAWFORD. 

31ie  Right  Hon. 
£srl  of  Eglinton,  &c. 

No.  V.     Hugh    Crawford,    Esquire,    to    Lord 

Eglinton. 

Greenock,  9th  February, 
Ht  Lobo,  1815. 

Doling  my  absence  in  Edinburgh,  where  I  have  been 
tot  s  week,  your  Lordship's  favour  of  the  2d  arrived, 
toslsining  the  scheme  upon  which  your  Lordship  is 
indioed  to  dispose  of  some  freeholds  in  this  country.  I 
hsve  attentively  considered  the  scheme,  and,  in  so  far  as 
I  can  jndge,  it  has  my  hearty  approbation.  I  beg  leave, 
thirefoiie,  to  mention  that  I  shall  iieadily  become  a  hfe- 
reot  purchaser  from  your  Lordship  of  one  of  these  free- 
holds. My  age  is  between  52  and  54,  so  that  I  shall  fall 
under  the  class  of  56/.  7s.,  and  the  money  will  be  paid 
whenever,  and  in  any  manner,  your  Lordship  may  be 
pleased  to  signify.  My  friend,  Mr.  Crawford  of  Carts- 
bum,  is  very  desirous  of  purchasing  180Z.  of  valuation  to 
join  to  his  own  extent,  which  is  so  much  defective ;  but  if 
that  cannot  be  obtained,  he  will  purchase  a  complete  free- 
hold, and  upon  the  terms  that  your  Lordship  has  pre- 
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scribed.  May  I  be  permitted  to  recommend  Mr.  Cra^ 
ford  to  your  Lordship's  notice  ?  I  again  beg  leave  to  off 
your  Lordship  my  most  respectful  acknowledgments,  fi 
the  repeated  kindnesses  which  your  Lordship  has  sho^ 
to  me ;  and  remain, 

(Signed)        HUGH  CRAWFORD. 
To  the  Right  Hon. 
the  Earl  pf  Eglinton,  &c. 

No.  VL     Lord    Eglinton  to   Hugh  Crawfon 

Esq. 

Eglinton  Castle,  11th  Febmaiy, 
DearSir»  1815. 

I  have  to  acknowledge  the  receipt  of  your  letter  of  tl 
9th  inst.,  and  am  glad  that  you  are  to  become  a  purchas 
of  one  of  the  freeholds. 

It  would  have  given  me  pleasure  that  I  had  it  in  n 
power  to  have  accommodated  your  friend,  Mr.  Crawfo] 
of  Cartsbum,  by  the  valuation  he  wants,  to  make  out 
freehold,  but  I  have  it  not.  I  will  be  happy,  therefor 
that  he  will  purchase  one  of  those  on  the  terms  I  hai 
been  advised  to  propose ;  and,  as  you  mention,  that  1 
will  accept,  I  have  wrote  Mr.  Martin  to  transmit  his  nan 
to  Mr.  Russell,  at  Edinburgh,  for  that  purpose,  and 
hope  it  is  not  yet  too  late.  I  shall  be  proud  to  have  tii 
such  respectable  purchasers  as  he  and  you.  I  have  wiot 
Mr.  Martin,  therefore,  in  case  the  number  is  filled  up, 
possible  to  give  a  preference  to  Mr.  Crawford,  in  tli 
room  of  some  other.    Excuse  this  hurried  note.    I  am,  & 

(Signed)        EGLINTON. 

Hugh  Crawford,  Esq. 

Writer,  Greenock. 

P.  S.  I  will  be  most  happy  to  be  honoured  with  tl 
acquaintance  of  Mr.  Crawford,  and  if  you  will  be  c 
good  as  to  endeavour  to  prevail  upon  him  to  pay  me 
visit,  and  show  him  the  way  here,  it  will  give  me  vei 
great  pleasure. 


ON  APPEALS  AND  WRITS  OF  ERROR.  315 

No.  VII.  Lord  Eglinton  to  Mr.  Martin. 

(PriTate.) 
Sib,  February  11 ,  1815. 

Iq  a  letter  which  I  have  just  received  from  Mr.  Craw- 
ford of  Greenock^  he  mentions  that  Mr.  Crawford  of 
Cartsbnm  is  willing  to  purchase  one  of  my  votes.  He, 
therefore,  privately,  is  much  more  agreeable  to  me  than 
yoimg  Mr.  Robertson,  who  I  wrote  you  of,  yesterday.  I 
beg,  therefore,  his  name  may  be  forwarded  to  Mr.  Rus- 
idl,  which  completes  the  number,  being  eight.  I  have 
time  to  add  no  more,  but  remain,  8ic. 

(Signed)        EGLINTON. 

No.  VIII.     Hugh  Crawford  to  William  M^Knight 

Crawford. 

Greenock,  ISth  February, 
Mt  Djeab  FaiBVD,  1815. 

I  lost  no  time,  upon  my  return,  in  writing  to  the  Peer 
<f  Sainton,  and  last  night's  post  brought  me  a  letter  from 
Us  Lordship,  which  I  now  beg  to  transcribe : — 

[Here  Lord  Eglinton's  letter  to  Hugh  Crawford,  of  llth 
February,  1815,  already  printed  No.  VL  is  inserted.] 

This,  you  will  say,  is  civil  enough,  and  I  hope  soon  ta 
idvise  you  that  there  is  yet  one  open  for  your  honour. 

I  tmit  that,  in  the  course  of  this  season,  you  will  be 
abl^  to  mn  down  the  length  of  the  Castle,  taking  another 
cutb  in  your  way. — I  am,  &c.  ever  yours  affectionately, 

(Signed)        HUGH  CRAWFORD. 

No.  IX.    Lord  Eglinton  to  Hugh  Crawford. 

Eglinton  Castle,  12th  Februarj,^ 
DxabSih,  1815. 

Since  writing  you,  I  had  received  a  letter  from  Ms.  Fulton 
M'KentU,  accepting  of  the  terms  offered  for  the  purcha^ 
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of  one  of  the  freeholds.  He  had  made  an  application  for- 
merly upon  the  subject^  but  as  I  had  not  received  an 
answer,  I  concluded  that  the  terms  were  not  ^reeable  to 
him.  From  his  letter,  however,  I  find  that  he  has  been 
from  home,  and  as  his  application  was  prior,  I  am  afraid 
he  must  be  preferred.  Perhaps,  however,  I  may  have  an 
after  one  to  ofier  to  Mr.  Crawford,  which  I  will  be  happy  to 
do.  In  the  mean  time,  I  hope  that  will  not  prevent  me 
from  having  the  pleasure  of  seeing  you  and  him  here,  and 
to  be  honoured  with  his  acquaintance.  I  remain,  dear 
Sir,  &c.  (Signed)        EGUNTGN. 

Hugh  Crawford,  Esq. 
WriteTy  Greenock. 

No.  X.     Mr.  Hugh  Crawford  to  Mr.  M'Knight 

Crawford. 

Greenock,  14th  February^ 
Mt  Dear  Sir,  1815. 

Since  writing  yqsterday,  I  last  night  had  another  letter 
from  the  Earl  of  Eglinton,  dated  the  12th,  of  which  the 
following  is  a  copy : — 

[Here  Lord  Eglinton's  Letter  of  12th  February,  No.  IX. 

is  inserted.] 

I  confess  much  disappointment  at  this  last  letter,  aa  I 
really  concluded  that  all  was  fixed.  Before  making  any 
reply  to  these  letters,  I  request  to  hear  from  you,  and  may 
I  beg  of  you  to  do  so  on  receipt,  &,c. 

(Signed)        HUGH  CRAWFORD. 
Wflliam  M'Knight 
Crawford,  Esq. 

No.  XL  Mr.  M^Knight  Crawford  to  Hugh  Craw- 

ford^  Esq. 

My  Dear  Sir,  15th  February,  1815. 

I  know  no  particular  answer  that  can  be  given  to  the 
Peer's  letter,  but  that  I  regret  my  application  had  not  been 
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made  sooner.  If  a  stun  of  yaluation  to  make  up  my  tide 
could  be  had  at  a  reasonable  expence  (my  own  writings 
included),  it  would  require  only  about  1807.  Scots.  Thank 
the  Earl  in  my  name  for  his  wishes  to  serre  me. 

(Signed)        W,  MCKNIGHT  CRAWFORD. 
Hugh  Crawfordy  Esq. 
Writer,  Greenock. 

No*  XII.  H.  Crawford,  Esq.  to  Lord  Eglinton. 

Greenock,  February  22, 
My  Lord,  1815. 

On  my  return  last  night  from  the  interment  of  Mrs 
Crichton,  I  found  your  Lordship's  favour  of  the  20th. 
Tlie  suggestion  of  Mr.  Russell,  I  presume,  is  very  proper, 
and  I  have  no  objection  whatever  to  make  a  corresponding 
advance  in  the  same  way  as  Mr.  Graham  has  done. 

My  class  is  that  falling  under  the  purchase  of  66/.  Ts. ; 
so  that  if  Mr.  Ghraham  (whose  class  is  75/.)  advances  25/. 
mine  will  be  in  proportion.  When  convenient  for  your 
I^oidiri^p*  you  can  direct  Mr.  Russell  to  correspond  with 
my  agent,  Mr.  Home,  W.  S.,  who  between  them  will  do 
sn  matters  properly.  I  regret  very  much  that  I  had  not 
the  honour  of  paying  my  respects  to  your  Lordship 
yesterday,  as  I  returned  home  immediately  after  the  inter* 

]iient»    I  have.  Sec. 

(Signed)  HUGH  CRAWFORD. 

TheRightHon. 
the  Eari  of  Eglinton,  &c. 

No.  XIII.     The  Earl  of  Eglinton  to  Hugh 

Crawford,  Esq. 

Eglinton  Castle,  25th  February, 
DsAR  Sir,  1815. 

Mr.  Martin  is  just  now  with  me,  and  I  find  that  I  have 
atill  another  fireehold  to  dispose  of  in  the  county  of  Ren- 


21  g  CASES  IN  THE  HOUSE  OF  LORDS 

frewy  upon  the  estate  of  Eastwood,  which  I  am  glad  to  have 
it  in  my  power  to  offer  to  your  friend,  Mr.  Crawford.  If  he 
will  have  the  goodness  to  accept,  I  beg  you  will  write  tc 
Messrs.  Russell,  Anderson,  and  Tod,  mentioning  hit 
Christian  name  and  age,  without  delay,  in  the  hope  thai 
his  disposition  may  be  made  out,  along  with  the  others, 
which  I  have  given  positive  directions  to  be  immediately 
completed.  I  will  be  glad  to  hear  from  you.  Excusa 
this  hurried  letter,  and  believe  me  to  be,  &c. 

(Signed)        EGLINTOW. 
Hugh  Crawfbrd,  E^sq. 
Writer,  Greenock. 

No.  XIV.    Hujgh  Crawford  to  Lord  Eglinton. 

(jireenock,  February  STf 
My  Loan,  1815. 

I  am  this  morning  honoured  by  your  Lordship's  letter 
of  the  26th,  and  have  by  this  post  transmitted  a  copy  of 
it  to  Mr.  Crawford,  with  a  request  that  he  may,  with 
the  least  possible  delay,  inform  Messrs.  Anderson,  Rus- 
sell, and  Tod,  of  his  resolution.  His  residence  (Ratho)  is 
within  seven  miles  of  Edinbui^h^  and  I  trust  my  letter  will 
find  Mr.  Crawford  at  home,  i|i  which  case  he  will  to- 
morrow write  to,  or  wait  on  these  gentlemen,  and  I  shall 
not  fail  to  communicate  his  answer  to  your  Lojrdship. 

I  again  beg  your  Lordship  to  accept  my  gratefid  ac- 
knowledgments for  these  repeated  marks  of  attention; 
and  I  remain,  with  the  greatest  respect,  &c. 

(Signed)        HUGH  CRAWFORD. 

[N.  B.  The  letter  to  Mr.  M'Kni^ht  Crawford,  refenre4 
to  in  the  above,  was  not  produced.] 
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No.  XV.     Hugh  Crawford  to   Messrs.  J.  and 
D.  Homes  and  Easton,  W.  S. 

Greenock,  4th  March, 
DsabSiks,  1815. 

I  lm,re  purchased  from  the  Earl  of  Eglinton  one  of  his 
Lordship's  life-rent  freeholds  in  the  county  of  Renfrew, 
aad  he  has  suggested  that  my  agents  should  draw  the 
coDfeyanoe^  and  for  this  purpose  it  Will  be  necessary  that 
a  meetiDg  be  had  with  the  Earl's  men  of  businessi  Messrs 
ADderaon,  Russell,  and  Tod,  W.  $. 

Will  you  hare  the  goodness  immediately  to  see  these 
gentlemen^  and  have  all  matters  properly  fixed.  I  am,  &c. 

(Signed)        HUGH  CRAWFORD. 
IficMM.  J.  and  D.  Homes 
and  EostoD,  W.  S. 

Na  XVL  Messrs.  Homes  and  Easton,  W.  S. 
to  Hugh  Crawford,  Esquire,  Writer,  Gree- 
nock. 

Dbak  Sir,  6th  March,  1815. 

la  consequence  of  your  letter  of  the  4th  received  yester* 
day,  we,  to-day,  waited  on  Messrs.  Russell,  Anderson, 
iikl  Tod,  the  agents  for  the  Earl  of  %linton,  to  receive 
Ae  titles,  and  arrange  respecting  the  conveyance  of  the 
freehold  purchased  by  you  from  His  Lordship ;  but  we 
were  told  that  the  terms  had  not  yet  been  agreed  on 
between  Mr,  Martin  of  Paisley  and  you,  and  that  nothing 
eould  be  done  here  until  that  should  take  place.  The  only 
things  we  understood  you  had  to  fiz  were,  the  price  and  the 
feu-duty.  When  they  heard  of  that  being  done,  they  were 
to  let  us  know,  and  we  shall  of  course  lose  no  time  in 
getting  the  conveyance  prepared. 

(Signed)       J.  and  D.  HORNES  and  EASTON. 

To  Hugh  Crawford,  Esq. 
Writer,  Greenock.     ^ 
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No.  XVII.     Mr.  Francis  Martin,  Writer^  Paisl 

to  Hugh  Crawford,  Esq. 

Dear  Sm,  7th  March,  18I£ 

I  inclose  you  a  draft  of  a  life-rent  disposition  by  L 
Eglinton  to  you. 

There  is  a  blank  left  for  the  price.  You  can  ftU  it' 
with  any  sum  from  60/.  upwards.  The  sum  you  iosi 
regulates  the  feu-duty.  You'll  observe  tlmt  twen 
guineas  is  to  be  included  for  the  value  of  the  vote. 

I  request)  after  you  have  perused  the  draft  and  filled  t 
the  blank  article,  that  you  will  send  the  deed  to  yoi 
agent,  Mr.  Home,  who  will  deliver  it  to  Mr.  Rund 
W'.  S.,  that  the  description  of  the  lands  may  be  inserted 
after  which  Mr.  Home  will  extend  it,  and  then  H 
Russell  will  transmit  the  extended  deed  to  be  signed  b 
his  Lordship.  I  beg  you'll  get  this  done  as  expeditunul 
OMpomble.    I  am,  8cc. 

(Signed)        FRA.  MARTIN. 
Hugh  Crawford,  Esq. 

Writer,  Greenock. 

No.  XVIII.    Mr.  Crawford  to  Messrs.  Home 

and  Easton. 

Greenock,  8th  Maidiy 
Dear  Sirs,  1815. 

Prefixed  you  have  copy  of  a  letter  received  last  va^ 
from  Mr.  Martin,  and  inclosed  you  have  draft  of  the  dii 
position  which  (agreeably  to  the  table  of  the  annuities  an 
usage,  I  have  inserted  66/.  75.),  as  there  is  an  immediai 
necessity  for  the  business  being  arranged,  I  request  yc 
may,  on  receipt,  wait  on  Mr.  Anderson,  and  get  tl 
whole  completed.    I  am,  8co. 

(Signed)        HUGH  CRAWFORD. 
Messrs.  J.  and  D.  Homes 
and  Easton,. W.  S. 
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Na  XIX.     Hugh  Tod  to  James  Home. 

59,  George  Street, 
Dear  Sir,  1 1th  March,  1815. 

We  have  been  favoured  with  your  letter  of  the  9th 
instant,  inclosing  draft  of  a  disposition  by  Lord  Eglinton 
to  Mr.  H.  Crawford,  of  the  superiority,  in  life-rent,  of 
lands  in  Renfrewshire,  which,  however,  we  delay 
until  the  feu-right  necessary  for  creating  the 
shall  be  framed  and  completed.  To  enable  us 
to  do  lliifl,  will  you  have  the  goodness  to  let  me  know,  by 
the  bearer,  the  feu-duty  which  Mr.  Crawford  has  agreed 
ta  fmj  T  I  am,  8cc«  for  Messrs.  Russell,  Anderson,  and 
To(L 

(Signed)        HUGH  TOD. 
Jaaea  Home,  Ef  q. 

Na  XX.     Hugh  Crawford  to  Messrs.  Homes 

and  Easton. 

Greenock,  15th  March, 
Dear  Sirs,  1815. 

From  yomr  unusual  silence  of  late,  the  writer  of  this  is 
oecenitated  to  refresh  your  memories,  requesting  you 
would,  with  your  earliest  conveniency,  write  him  on  the 
foflowing  cases,  the  life-rent  freehold  from  the  Earl  of 
Eg^iaAon*    I  am,  &c. 

(Signed)        HUGH  CRAWFORD. 
MIeisrs.  J.  and  D.  Homes 
and  Easton,  W.  S. 

Na  XXL     H.  Tod   to   Messrs.    Homes   and 

Easton. 

B9f  George  Street,  March  23, 
Dbar  Sir,  1815. 

I  return  you  revised  the  draft  of  the  disposition  by 
Lord  %linton,  to  Mr.  Hugh  Crawford,  o(  the  superiority 
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in  Renfrewshire,  and  shall  be  glad  if  you  can  get  it  c 
tended,  and  sent  me  to-morrow,  in  time  to  admit  of  : 
going  west  by  the  post  of  that  evening.    I  am,  gentlemc 

(Signed)        H-  TOD. 
Messrs.  Homes  and  Easton, 
W.S. 


No.   XXII.     Messrs.    Homes   and    Easton  tc 
.    Messrs.  Russell,  Anderson,  and  Tod.    . 

24th  March  1815. 
We  were  this  morning  favom^d  with  your  letter  of  yes- 
terday, returning  the  draft  of  the  life-rent  disposition,  b; 
the  Earl  of  Eglinton  to  Mr.  Crawford,  revised,  and  we 
now,  agreeable  to  your  wishes,  send  it  to  you  extended^ 
that  you  may  forward  it  by  this  night's  post  to  his  Loid- 
ship,  for  execution. 

We  presume  the  price  is  to  be  paid  to  you,  and  we  shal] 
be  accordingly  ready  to  do  so.    We  are,  &c. 

(Signed)        J.  and  D.  HORNES  and  EASTON. 
Messrs.  Russell,  Anderson, 
and  Tod. 

No.  XXIII.     Messrs.  Homes  and  Easton  to  Hagli 
Crawford,  Esq.  Writer,  Greenock. 

17  Heriot  Row,  24th  March,  1815. 
We  have  now  sent  Messrs.  Russell,  Anderson,  and  Tod 
the  extended  disposition,  by  the  Earl  of  Eglinton^  to  job 
to  be  forwarded  to  his  Lordship  for  execution.  We  pre 
sume  we  should  pay  the  price  of  the  freehold  to  Messn 
Russell,. Anderson,  and  Tod,  when  they  return  the.dispq 
sition  to  us,  signed,  and  we  shall  accordingly  do  so,  unles 
we  hear  from  you  that  it  is  to  be  settled  otiberwise.  W 
are,  8ic. 

(Signed)         J.  and  D.  HORNES  and  EASTON. 
Hugh  Crawford,  Esq. 
Writer,  Greenock. 

> 
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No.  XXIV.    Mf.  Hugh    Crawford   to   Messrs. 
Homes  and  Easton,  W.  S. 

Dbak  Sias«  March  25, 1815. 

I  hare  been  favoured  with  yours  of  yesterday.  I  am  at 
I  lost  to  say  wh^er  I  am  to  remit  Lord  Eglinton  the 
frice,  or  pay  it  to  his  agents,  Messrs.  Russell^  Anderson, 
lid  Tod  $  and  upon  the  whole,  I  think  you  had  better 
ofa  it  to  these  gentlemen  when  you  receive  the  titles, 
and  draw  on  me  through  the  Bank  of  Scotland. 

(Signed)         HUGH  CRAWFORD. 
X  nd  D.  Homes  and  EastOD, 
Eagoires,  W.  8; 

No.  XXV.    Hugh  Tod,  Esq.  to  Messrs.  Homes 

andEaston,  W.  S. 

59  George  Street, 
nsArn  Sirs,  6th  April,  1815. 

I  bare  received  back  the  disposition  by  Lord  Eglinton 
to  Mr.  Crawford,  signed  by  his  Lordship;  and  as  you 
mentioned  that  you  would  be  prepared  to  pay  the  price, 
I  bcqpe  it  will  be  convenient  for  you  to  settle  to-morrow. 
IC  liowever,  you  are  anxious  to  get  the  infeftment  passed 
immediately,  and  are  not  in  funds  of  Mr.  Crawford's 
to  pay  the  money,  I  shall,  in  the  mean  time,  accept  of  your 
letter,  declaring  that  it  has  not  been  paid,  and  engaging 
to  do  BO  within  10  days. 

The  Crown-charter,  upon  which  the  infeftment  must 
proceed,  is  in  the  hands  of  Mr.  Francis  Martin,  writer  in 
Fadsley,  who  will  readily  give  Mr.  Crawford  access  to  it 
wben  he  wishes  for  it,  for  the  purpose  of  getting  the  in- 
feftment passed.    I  remain,  &c. 

(Signed)         HUGH  TOD. 

Mevrs.  Homes  and  Easton, 
W.  S. 
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No.  XXVI.    Messrs*  Homes  and  Easton  to  . 

Crawford^  Esq. 

Heriot  Row,  Vth  A^O, 

1815. 

We  have  now  settled  with  Messrs^  Rufhsell,  Andenoi 

and  Tod«  for  yoor  Renfrewshire  freehold,  and  receif< 

the  dis][>08ition,  which  we  shall  inclose.    In  the  course  < 

a  day  or  two,  we  mtty  value  on  you  for  a  sum  neaiiy  eq« 

to  the  pricef,  being  66/.  7«.    Should  you  wish  u«  to  pii 

pai%  a  draft  of  the  infeftment,  or  to  look  at  any  draft  yc 

may  prepare,  we  shall  be  happy  to  do  do.    The  CitUn 

charter  is  with  Mr.  Martin,  who  will  lend  it  to  you  f< 

this  purpose.    We  are,  &c. 

(Signed)        J.  and  D.  HORNES  and  £ASTON< 

Hugh  Crawford,  Esq.  Writer, 
Greenock. 

No.  XXVII.  Excerpt  of  Letter  from  Messn 
Homes  and  Easton,  W.  S.  to  Hugh  Crawlbn 
and  Son. 

Dhar  Sir.  8th  April,  ISiS. 

We  have  now  settled  with  Messrs.  Ru^seH,  Anderwi 
and  Tod,  for  your  Renfrewshire  freehold,  and  received  ib 
disposition,  which  we  shall  inclose.  In  the  course  c 
a  day  or  two  we  may  value  on  you  for  a  sum  nearly  equJ 
to  the  price,  being  66/,  75. 

Should  you  want  us  to  prepare  a  draft  of  the  iiifef^ 
ment,  or  to  look  at  any  draft  thereof  you  may  prepar 
we  shall  be  happy  to  do  so.  The  Crown-charter  is  wit 
Mr.  Martin,  who  will  lend  it  to  you  for  this  purpose,  i 
which  there  should  be  no  delay.    And  we  are,  &c. 
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I4d  XX VII J.    Hugh  Crawford,  Esq.  to  Francis 

Martin,  Esq. 

Greenock,  lOlh  April,  1815. 
Dkar  Sir, 
Inclosed  I  beg  leave  to  hand  you  disposition  in  life- 
by  the  Earl  of  Eglinton  in  my  favour,  and  as  I  pre« 
yoa  will  have  occasion  to  be  in  Eaglesham,  on  a  si- 
solar  busiiiess,  I  beg  you  may  then  get  me  infeft  also,  and 
tke  sooner  this  may  be  accomplished  the  better. 

Before  extending  the  sasine,  I  beg  you  may  submit  the 
soon  to  Messrs.  Hornes  and  Easton,  17,  Heriot  Row, 
Edinbmgh.     1  am,  &c. 

(Signed)        HUGH  CRAWFORD. 

Na  XXIX.    F.  Martin,  Esq.  to  Hugh  Crawford, 

Esq. 

Dbar  Sir,  Paisley,  10th  April,  1815. 

Irecetred  yours  this  afternoon.  I  am  to  be  at  Eagle- 
iliam  or  Friday  morning,  and  will  then  pass  your  infefb- 
ment,  along  with  some  others,  and  shall  afterwards  send 
the  draft  to  be  revised  as  you  desire.    I  am.  Sec. 

(Signed)       FRA.  MARTIN. 
High  Crawford,  Esq.  Writer, 
Chreenock. 

Have  you  given  orders  for  Cartsbum's  disposition  being 
citepded  at  it  stands,  agreeable  to  the  Earl's  wish  ? 

Na    XXX.      Hugh    Crawford,    Esq.   to    John 

Dillon,  Esq. 

Greenock,  14th  March,  1814. 
Dear  Sir, 

Our  friend  Mr.  M.  Crawford  having  completed  the  pur 

chase  of  a  freehold  (life-rent)  in  this  county  from  the  Earl 
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of  Eglinton,  his  agent,  Mr.  Martin,  of  Paisley,  is  very 

licitous  that  the  busmess  be  immediately  completed. 

It  falls  to  youy  as  Mr.  Crawford's  man  of  business 

draw  the  disposition,  and  Mr.  Crawford  having  by  t 

post  written  to  you  to  that  effect,  he  has  desired  me 

state  to  you,  under  what  class  in  the  scheme  of  valuatfc 

of  lives  Mr.  Crawford  falls.    His  age,  between  29  and ! 

makes  the  value  of  his  life  74/.  9s, ;  will  you  therefore  i 

mediately  wait  on  Messrs.  Russell  and  Anderson,  (I 

agents  for  the  Earl,)  and  peruse  the  draft  of  the  dispc 

tion,  which  can  be  filled  up  with  the  above  sum,  and  it 

get  it  extended,  so  as  no  time  may  be  lost  in  obtaining  \ 

Earl's  signature,  and  afterwards  Mr.  Martin  expedes 

the  infeftments    on  the  same  day.     I  believe  Mr.  I 

defsonhas  Mr.  C.'s  name  and  designation ;  if  not,  you( 

give  it,  designing  him  younger  of  Crawfordsbum. 

am,  &c. 

(Signed)  HUGH  CRAWFORD 

John  Dillon,  Esq.  Writer. 

No.  XXXI.    Mr.  M*K.  Crawford  to  Lorf 

Eglinton. 

Cartsburn  by  Greenock, 
My  Lord,  4th  March,  1815. 

Mr.  Hugh  Crawford  hast  just  informed  me  that  y 
Lordship  has  still  a  freehold  in  this  country  to  dispose 
and  that  you  was  willing  to  let  me  have  it  I  shall 
very  happy  to  become  the  purchaser ;  and  I  have  diicc 
Mr.  Crawford  to  write  to  your  Lordship's  man  of  b 
ness  on  that  subject.  I  regret  very  much  that  owing 
the  shortness  of  my  stay  in  this  part  of  the  country  : 
out  of  my  power  to  accept  of  your  invitation  of  bein 
Eglinton ;  and  in  the  mean  time,  &c. 
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Kb.  X^SXlt.    Mr.  Dillon  to  Mr.  Hugh  (Jrawlbrd. 

DsAm  Sir,  March  15»  1815. 

ihaVe  your  letter  of  yesterday,  and  called  upon  Russell, 
Andeison,  and  Tod,  when  I  saw  the  latter,  who  tells  me 
ht  has  the  papers  ready  for  signing  by  Lord  Eglinton, 
.iriDch  create  a  feu-right,  previous  to  conveying  the  supe- 
lioiitj;  these>  he  said,  he  was  to  get  signed  to-day  by 
Loid  Egiinton,  who  is  in  town ;  after  which  they  will  be 
•oit  west  for  infeflment.  The  one  for  Mr.  C.  contains  a 
feo-duty  of  5/.  to  be  conveyed  to  him  for  his  life,  the  value 
of  which  he  desired  me  to  calculate,  which  we  have  to  pay, 
akng  with  21/.  for  the  vote.  I  mentioned  to  him  your 
cdcoladon  of  74/.  9s.  which  I  suppose  is  the  value  of  61. 
t  jnat  for  the  probable  term  of  Mr.  G.'s  life.  Please 
mention  to  me  the  number  of  years^  and  according  to 
lAat  table  it  is  taken,  that  I  may  adjust  the  calculation 
to  their  mind.  When  the  feu-right  is  completed  by  in- 
feftmeoty  I  will  get  from  them  the  materials  fojp^  a  dispo- 
fltion  to  the  superiority.    I  am,  8wc. 

Ko.  XXXIIL     Hugh  Crawford^  Esq.  to  John 

Dillon,  Esq. 

Ghreenock,  17th  March^ 
buai^iR,  1815. 

Yesterday  I  had  your  favour  of  15th,  and,  in  answer,  I 
beg  to  inclose  you  copy  of  the  Earl's  letter  to  me,  with 
die  schedule  of  the  Uves,  which  after  having  made  your 
own  use  of,  you  can  return  to  me.  Mr.  Crawford's  age  is 
thirty,  so  that  you  can  be  at  no  loss  to  fix  the  sum.    I  am, 

(Signed)       HUGH  CRAWFORD. 
Mr.  John  DiUon, 
Writer! 

[In  the  above  letter  was  inclosed  a  copy  of  Lord  Eglin- 
ton's  circular  letter  to  his  voters.] 

VOL.  1.  R 
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No.  XXXIV.    Mr.  Hugh  Tod,  W.  S.  to  Mr, 
John  Dillon^  Writer,  Edinburgh. 

59,  George  Street, 
Dbar  Sir,  2Sd  March,  1815. 

I  return  you  revised  the  draft  of  the  disposition  by  Lo 
Eglinton  to  Mr.  M'Knight  Crawford  of  the  superiority 
Renfrewshire,  and  should  be  glad  if  you  could  get  it  e 
tended  and  sent  to  me  in  time  to-morrow,  to  admit  of 
going  west  by  the  post  of  that  evening.     I  am,  &c. 

(Signed)        HUGH  TO 
Mr.  John  Dillon, 
Writer. 

No.  XXXV.    Hugh  Crawford,  Esq.  to  John 

Dillon,  Esq. 

Greenock,  11th  April, 
Dear  Sir,  1815. 

Yesterday  I  forwarded  my  life-rent  disposition  from  t 
Earl  of  Eglinton  to  Francis  Martin,  writer.  Paisley, 
order  that  he  might  expede  my  infeftment    This  momi 
A    '    I  have  a  letter  from  him,  acknowledging  the  receipt 
that  deed,  and  saying  that  he  would  be  at  Eaglesham 
Friday,  and  then  pass  my  infeftment,  along  with  soi 
others.    He  then  adds, — ''  Have  you  given  orders  i 
Cartsburn's  disposition  being  extended  as  it  stands,  agn 
able  to  the  Earl's  wish  V    As  I  am  unable  to  answer  tt 
query,  and  as  the  sooner  Mr.  Crawford  is  infeft  the  bett 
I  request  you  may  get  the  disposition  expede,  with  t 
least  possible  delay.    I  have  written  to  Mr.  Martin  to  t 
above  effect.    I  am,  &c. 

(Signed)        H.  CRAWFORD. 
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No.  XXXVI.    John  Dillon,  Esq,  to  Hugh  Craw- 

ford,  Esq. 

Edinburgh,  12th  April, 

DxAm  Sir,  1815. 

i  have  your  letter  of  yesterday.    Mr.  Crawford's  dis- 

poHtion  has  been  extended,  signed,  and  delivered.    On 

inquiiy  where  I  was  to  get  the  charter  to  expede  the  in- 

Hr.  Tod  told  me  that  it  was  lodged  with  Mr. 

in  order  that  his  Lordship's  disponees  might  have 

to  it  for  that  purpose.    Accordingly,  I  yesterday 

^patched  the  disposition,  and  a  draft  of  the  sasine,  to 

Mr.  Knox,  with  mstructions,  without  delay,  to  get  Mr. 

CLinfiefty  and,  for  that  purpose,  to  apply  to  Mr.  Martin 

ftr  die  charter.    Peiliaps  diey  may  go  together  to  the 

graond,  and  do  the  business  at  the  same  time.    I  am,  8ic 

(Signed)       JOHN  DILLON. 

Mr.  Hugh  Crawford, 
Writer,  Greenock. 


LETTERS  RELATING  TO  THE  CASE  OF 
HUMPHREY   OEAHAM. 

No.  XXXVII.    Lord  Eglinton  to  H.  Graham, 

W.  S. 

Eglinton  Castle,  Februaiy  2, 
DiAR  Sir,  1815. 

Tliere  are  several  dormant  freeholds  on  my  estate  in 
Renfiewshire,  which  I  want  to  dispose  of  to  my  particular 
fiiends,  on  the  footing  mentioned  in  the  inclosed  letter. 
If  your  father  or  you  will  have  the  goodness  to  purchase 
one  of  them,  it  will  add  to  the  favour  and  friendly  attach- 
ment I  have  already  received  from  you.  There  can  be  no 
doubt  that  these  freeholds  are  unchallengable,  and  as  in- 

R2 
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dependent  as  any  in  the  kingdom,  but  of  this  you  wi 
a  perfect  good  judge  yourself.    I  remain.  Sic. 

(Signed)        EGLINTO 

[This  letter  contained  the  general  circular  of  S 
February,  1816,  No.  I.] 


No.  XXXVIII.     H.  Graham,  W.  S.  to  Loi 

Eglinton. 

Edinburgh,  6th  Febma 
My  Lord,  1815. 

Allow  me  to  return  your  Lordship  my  most  gra 
thanks  for  the  very  polite  offer  of  a  life-rent  freeho 
Renfrewshire,  contained  in  your  letter  of  the  2d  cur 
A  purchase  of  this  nature  would  pot  suit  my  fathe 
well, — ^but  as  I  have  every  desire  to  become  a  voter  in 
county,  if  your  Lordship  will  be  so  good  as  put  a  vah 
the  life-rent  qualification^  as  well  as  on  thefeurduty,  1 8 
be  happy  to  become  a  purchaser.  The  value  of  the  ann 
seems  accurately  calculated  according  to  the  goverm 
tables, — and  a  vote  purchased  in  this  manner  must 
doubtedly  be  as  good  as  any  in  the  kingdom.  I  have 
honour  to  be,  &c.    , 

(Signed)        HUMPHREY  GRAHAI 


No.  XXXIX.     James  Crich ton,  Writer,  Irv 
Factor  for  Lord  Eglinton,  to  H.  Graham,  W. 

Sir,  Irvine,  9th  Feb.  181 

I  am  desired  by  the  Earl  of  Eglinton  to  explain  to 
the  value  of  the  life-rent  freeholds  mentioned  in 
Lordship's  letter  to  you  of  2d  inst.  in  answer  to  j 
letter  of  6th. 
You  request,  in  that  letter,  the  Earl  to  put  a  value 
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the  freehold.    The  value  of  the  feu-duty  being  in  the 
nature  of  an  annuity  on  the  life  of  the  purchaser,  you  will 
&[id,  according  to  the  age,  by  the  table  sent, 'and  this 
value  is  meant  to  be  the  price  of  ihaXfeu-duti/^  ^nd  free- 
hold thereby  given. 

If  this  be  satisfactory  to  you,  you  will  have  the  good- 
ness to  mention  it  to  Mr.  RusseUy  who  will  make  out  the 
deed  in  your  favours^  and  it  will  be  obliging  your  drop- 
ping me  a  few  lines,  saying  you  have  done  so.    I  am.  Sic 

(Signed)        JAMES  CRICHTON. 

No.  XL.     Mr.  Graham^s  Answer  to  the  above 
Letter  from  Mr.  Crichton. 

Edinburgh,  11th  February, 
Sib,  1815. 

I  have,  to-day,  been  favoured  with  yours  of  the  9th 
current  I  was  aware  of  Lord  Eglinton's  goodness  in 
intending  the  qualification  should  be  included  in  the  price 
of  the  annuity.  But  as  it  undoubtedly  possesses  a  value 
over  and  above  whatever  may  be  that  of  the  annuity,  I 
should  wish  to  give  what  may  be  considered  a  fair  price 
for  it  also.  Say,  therefore,  that  both  together  may  be 
worth  100/.  If  this  price  be  approved  of,  I  shall  apply 
unmediately  to  Mr.  Russel,  so  that  the  necessary  deeds 
11^7  be  prepared  as  soon  as  possible.    I  remain,  &c. 

(Signed)        HUMPHREY  GRAHAM. 

^0.  XLL     James  Crichton,  Esq.  to  H.  Graham> 

W.S. 

SiE,  Irvine,  15th  February,  1815. 

I  unfavoured  with  yours  of  the  11th  current,,  ^d  have 
^observe,  that  though  the  sum  only  in  the  table  sent 
you  is  exacted  as  the  price  of  the  annuity  and  freehold, 
^i  is  calculated  on  Price's  tables  of  annuities,  as  the 
^^ue  of  the  61,  only,  yet  the  same  sum  laid  out  to  the 
*^t  advantage  in  purchasing  an  annuity  only,  would 
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yield  nearly  one  half  more  than  the  6/.  So  that  the  diffc 
ence  may  be  considered  as  the  value  of  the  freehold.  Y< 
can  arrange  the  matter  to  your  satisfaction,  however,  wi 
Mr.  Russell, — meantime,  I  am,  8ic. 

(Signed)       JAMES  CRICHTON. 

No.  XLIL    Lord  Eglinton  to  H.  Graham,  W.  I 

Ef^ton  Castle,  15th  Fdimaiy, 
Dear  Sir,  1815. 

My  wish  is,  that  the  purchase  of  the  freehold  may  ] 
made  entirely  to  your  pleasure.  I  am  happy  to  have  sue 
a  purchaser.  If  you  will  be  so  good,  therefore,  as  ta] 
the  trouble  to  communicate  with  Mr*  Russell  on  the  su 
ject,  the  affair  will  be  settled ;  and  I  am  anxious  that  di 
positions  and  conveyances  may  be  made  out,  that  tl 
freeholds  may  be  effective  as  soon  as  possible.  £xcu 
this  hurried  note,  and  I  remain,  &c. 

(Signed)        EGLINTON., 

Np.  XLIII.     H.  Graham,  W.  S.  to  George 

Russell,  Esq.  W.  S. 

Edinburgh,  2l8t  Febniaryj 
Dear  Sir,  1815. 

I  have,  within  these  few  days,  had  some  correspondec 
with  Mr.  Crichton  at  Irvine,  relative  to  my  purchasi 
from  Lord  Eglinton  a  life-rent  vote  in  Renfrewshire,  wi 
a  feu-duty  attached  of  5/.  sterling,  and  I  have  be 
referred  by  him  to  you,  in  order  to  conclude  the  busine 
I  made  offer  of  100/.  for  the  feu-duty  and  vote  togeth 
of  which,  perhaps,  about  one-half  may  be  considered  t 
price  of  the  annuity,  as  I*  should  conceive  myself  entitl 
to  not  less  than  10  ftr  cent,  on  my  life,  and  the  remain<i 
to  be  the  yalue  of  the  vote.  If  you  agree  with  me 
thinking  this  a  fair  price,  I  shall  be  glad  to  have  it  oc 
eluded  as  soon  as  possible.    I  remain,  8cc. 

(Signed)        HUMPHREY  GRAHAM- 
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No.  XLIV.    Lord  Eglinton  to  H.  Graham,  W.  S. 

EglintoD  Castle,  25th  Febniaiy, 
I3xAR  Sir,  1815. 

1  3in  so  much  hurried  to-daj,  that  I  have  only  time  to 
say  in  answer  to  your  letter  to  Messrs.  Russell,  Anderson, 
and  Tod,  on  the  purchase  of  the  Renfrewshire  freehold, 
wUch  they  sent  me,  that  I  heartily  agree  to  its  being  done 
m  the  way  you  propose.    It  is  my  wish  that  the  matter 
should  be  made  quite  agreeable  to  you  and  the  purchasers^ 
and  you  are  entitled  to  have  it  done  so.    Pray  remember 
me  kindly  to  your  father.    And  I  remain,.  Sec 

(Signed)       EGUNTON. 

No.  XLV.    George  Russell,  Esq.  W.  S.  to  H. 

Graham,  W.  S. 

Edinburgh,  27th  February, 
X}tam  Sir,  1815. 

^  lave  Lord  Eglinton's  instructions  to  accept  the  offer 
coi^tained  in  your  letter  to  me  of  tlie  21st  instant,  and 
hope  soon  to  be  able  to  send  you  the  necessary  papers  for 
conapleting  the  transaction.    I  am,  8lc. 

(Signed)        GEORGE  RUSSELL. 

No,  XLVI.     Hugh  Tod,  Esq.  W.  S.  to  H.  Gra- 

ham,  W.  S. 

59,  George-Street*  23d  March, 

Bxas  SiK,  1815. 

We  delayed  handing  you  the  writs  necessary  to  enable 

you  to  prepare  the  draft  of  the  disposition  to  the  freehold 

^  Kenfrewshire,  purchased  from  Lord  Eglinton,  until  a 

^'^^salage  was  completed,  and  that  being  now  done,  I 

'^uest  you  will  take  the  earliest  opportunity  of  framing 

**^d -Sending,  for  our  revisal,  a  draft  of  the  disposition  to 

^e  superiority,  in  the  terms  mentioned  in  your  offer.    I 
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c^nq^  conyeniently  part  lyith  the  charteri  but  it  shall  I 
shown  to  you  before  the  transaction  is  completed,  and, 
the  mean  time,  I  annex  a  note  of  the  description  of  tl 
lands.  I  shall  also  satisfy  you  afterwards^  that  the 
extend  to  the  valuation  necessary.  To  save  us  both  son 
trouble,  I  send  you  the  draft  of  a  similar  dispositio 
which  I  beg  you  will  return* 

No.  XLVIL  Hugh  Tod,  Esq.  W,  S.  to  H.  Grj 
ham,  W.  S.  also  dated  59,  George  Street,  23 
March,  1815. 

Dear  Sir» 
With  reference  to  my  letter  in  the  early  part  of  the  da; 
I  have  now  to  trouble  you  with  the  Crown-charter  i 
favour  of  Lord  Eglinton,  among  others,  of  the  superioril 
of  the  lands  which  is  to  be  conveyed  to  you,  and  also 
certificate  of  the  valuation  of  his  Lordship's  proper 
lands  in  the  county  of  Renfrew,  both  of  which  I  ho-] 
^ou  will  return  me  early  to-morrow.    I  am,  &c. 

(Signed)        HUGH  TOD^ 

No.  XLVIII.    H.  Graham,  W.  S.  to  Hugh  To 

W.  S. 

Edinburgh,  24th  Marck, 
Dear  Sir,  1815. 

I  am  this  morning  favoured  with  yours  of  the  23dj 
accompanying  the  Prince's  charter  in  Lord  Eglinton's 
favour,  and  certificate  of  valuation  of  his  Lordship^f 
lands  in  Renfrewshire^  I  return  you  b^e^ewith  th^se  wri- 
tings, with  the  draft  disposition  you  were  so  good  as  senc 
^e.  I  have  prepared  a  draft  disposition  of  the  freeholi 
purchased  by  me,  which  I  enclose  for  your  revisal,  ani 
shall  be  glad  how  soon  it  be  returned  to  be  extended.  I 
will  be  proper,  at  the  same  time,  that  I  see  the  feu-right 
of  the  lands  disponed. 
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it^JETTERS  RELATING  TO  THE   CASE '  OF  ^ITOHK 
M'KERRELL,  MANUFACTURER,  PAISLEY. 

No-  XLIX.    Fulton  M^Kerrell  to  Lord  Eglinton, 

My  Lord,  Paisley,  10th  February,  1815. 

On  my  return  from  Ayrshire/  wl^ere  I  have  been  for  a 
few   dayS|  I  have  the  honour  of  receiving  your  letter  of 
the  2d  instant..    Permit  me  to  express  how  sensible  I  am 
of  the  very  handsome  manner  in  which  you  are  pleased  ta 
offer  me  a  freehold  qualification  in  this  county.    At  the 
same  time  I  have  to  state  to  your  Lordship,  that  when  I 
made  application  on .  this  sulpject  to  Mr.  Robertson  at . 
Irvine,  it  was  for  my  brother  John  M'Kerrell  o£  this  plape^i  ^ 
as  well  as  for  myself,  and  to  whom,  I  am  persuaded,  you^ 
ynH  feel  equally  friendly  disposedr     If,  therefore,  ypu 
hsLYe  not  already  completed  your  uumber,  I  hope  we  may  ^ 
both  be  ii)cluded.    Jf,  however^  it  should  unfortunately 
prove  otherwise,  and  although  I  am  very  anxious  for .  a 
▼ote,  yet  I  feel   I  should  not  act  properly  by  my  bro-t 
^er,  considering  that  I  undertook  to  apply  for  him  at  the 
^uue  I  did  for  myself,  if  I  did  not  yield  the  qualification 
to   him.    To  this  arrangement,  should  it  prove  incon-^ 
^^uient  for  you  to  accommodate  us  both,  I  trust  you  will 
*^ve  no  objection.    I  have  noted  below  my  brother's  ige, 
^  'Well  as  my  own. 

With  regard  to  the  sum  of  feu-duty  to  be  paid,  it  is 
Perfectly  the  same  to  us,  and  may  be  made  whatever  is 
^gi^eable  to  your  Lordship.    I  have  the  honour  to  be,  8cc. 

(Signed)        FULTON  M'KERRELL. 

The  Right  Hon. 
^lie  Earl  of  Eglinton,  &c. 

*- *«^c  letter  of  which  M'Kerrell  here  acknowledges  the 
^"^ceipt,  is  the  general  circular,  2d  February,  No.  1.] 


ohn  M'Kerrell  completed  his  66th  year  Aug.  31, 1S14. 
^^ulton  M'Kerrell  ditto  45th  ditto  17th  September,  1814. 
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No.  L.    Alexander  McLean  (Lord  Eglinton^s 
Secretary)  to  Francis  Martin. 

EgliDton  Ca8tle»  11th  Febniaiy» 
Sir,  1815. 

Lord  Eglinton  wrote  you  to-day^  requesting  that  you 
would  transmit  Mr.  Crawford  of  Cartsbum's  name  to  Mr.. 
Russell,  for  a  freehold  in  Renfrewshire.  His  Lordship 
hfm,  however,  by  this  night's  post,  received  an  answer  to 
his  letter  to  Mr.  M'Kerrell,  of  which  I  inclose  you  a  copy. 
His  Lordship  desires  me  to  say,  that  he  is  most  anxious, 
if  possible,  to  accommodate  the  Mr.  M'Kerrells,  and  re- 
quests that  you  will,  in  the  mean  time,  delay  transmitting 
Mr.  Crawford's  name,  although  he  is  equally  anxious  to 
have  him  as  a  purchaser. 

Perhaps  it  may  not  be  an  object  of  much  conse- 
quence to  Mr.  Simpson  at  this  time  to  get  upon  the  roll ; 
if  he  could,  therefore,  withdraw  his  claim  till  the  East- 
wood votes  are  made  effective,  it  would,  I  think,  be 
agreeable  to  His  Lordship.    I  am,  &c. 

(Signed)        ALEX.  MCLEAN,  Secretary. 

Lord  Eglinton  will  write  you  himself  soon. 
Mr.  Martm,  Writer,  Paisley. 

No.  LL    Lord  Eglinton  to  Francis  Martin. 

Eglinton  Castle,  12th  February, 
Sir,  1815. 

Mr.  M'Lean,  at  my  desire,  sent  you  a  copy  of  Mn 
M'Kerrell's  letter  by  last  night's  post.  It  is  very  unfortu- 
nate that  I  did  not  receive  this  letter  sooner,  as  I  should 
have  been  anxious  to  accommodate  these  two  gentlemen, 
and  to  have  had  them  for  purchasers.  I  scarcely  know 
what  can  be  done.  One  of  them,  however,  must  have  a 
preference  to  Mr.  Crawford  of  Cartsbum,  and  I  will  write 
his  friend,  Mr.  Hugh  Crawford,  on  the  subject,  Mr. 
M'Kerrell  having  the  undoubted  right,  from  having  first 
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B.pplied.    I  know  no  way  of  ax^commodating  the  brothers, 
bixt  by  soliciting  either  your  fneml  Mr.  Simpson,  or  Mr. 
Crichton,  to  resign  their  claim,  and  it  will  be  doing  me  a 
particular  fieLTOor,  if  one  or  other  of  them  should  be  good 
enough  to  do  it.    May  not  another  vote  afterwards  be 
maide  out  upon  Eastwood,  which  may  be  given  in  lieu  of 
the  one  given  up  ?    I  have  some  reason,  upon  enquiry,  to 
believe  that  I  am  superior  of  John  Qovan's  Mains  of 
Bastwood. 

I  request  your  answer  as  soon  as  possible.  If  you  have 
wrote  to  Mr.  Russell,  it  will  be  proper  that  you  write  him 
again,  that  a  more  correct  list  will  be  sent  him.  I  mean 
to  be  in  Edinburgh  myself  this  day  se'nnight,  when  I 
will  get  this  and  other  business  arranged,    1  am,  8ic. 

(Signed)        EQLINTON, 
Mr.  Martin,  Writer, 
Paisley* 

^o.  HI.    Lord  Eglinton  to  Fulton  M'Kerrell. 

Eglinton  Castle,  Feb.  18, 
Dbae  Sir,  1815. 

I  have  a  thousand  apologies  to  offer  you,  for  not  having 
tt^ttwered  your  letter  sooner ;  but  being  engaged  in  some*^ 
y^Tj  interesting  business,  I  hope  you  will  accept  as  my 
apology. 

1  very  much  regret  that,  from  prior  engagements,  it  will 
no^  be  in  my  power  to  give  a  freehold  to  your  brothel*. 
Kci^  I  known  at  first,  I  would  have  been  most  happy  to 
Wire  given  a  preference  to  you,  to  most  others  on  the  list, 

S  hope,  when  your  brother  and  you  come  to  this 
co-^sntry,  that  you  will  not  pass  this  house,  for,  I  assure 
J^^'^Mf  nobody  will  be  more  happy  to  see  you,  or  make  you 
^o»e  welcome.    I  am,  &c. 

.    (Signed)        EGLINTON. 
'niton  M'Kerrell,  Esq. 
Paisley. 
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No.  LIII,    Mr.  Martin  to  Lord  Eglinton. 

My  Lord,  Paisley,  13th  Feb.  1815. 

I  have  the  honour  of  your  Lordship's  different  letteni 
respecting  the  freehold  qualifications  in  this  county.  It  is 
my  intention  to  be  in  Edinburgh  on  Wednesday,  where  I 
sh^ll  remain  for  several  days,  during  which  I  shall  be.  fire* 
quently  with  Mr.  Russell,  and  shall  endeavour  to  bring 
west  with  me  the  dispositions,  so  far  as  they  can  be  got 
finished. 

In  the  list  of  najoies  which  your  Lordship  has  trans- 
mitted me,  1  do  not  find  the  ages  of  the  several  gentlemen  ; 
Mr.  Russell  will  of  course  be  unable  to  fill  up  the  sums  until 
this  is  known.  Your  Lordship  has  not  signified  your 
pleasure  with  regard  to  the  feu-duties.  I  therefore  take  it 
for  granted  that  you  have  fixed  upon  6/.  to  go  with  each 
vote,  in  which  case  the  price  will  be  regulated  by  the  age 
entirely. 

With  respect  to  Messrs.  M'Kerrells*  application,  I' was 
quite  aware  of  Mr.  Fulton  M'Kerrell's  intention  as  to  his 
brother  John,  and  I  knew  also  that  he  wished  for  a  rote 
himself;  but  I  fear  that  he  cannot  put  his  vote  in  action  so 
hng  as  he  holds  his  present  sitttation  of  distributor  of  stamps 
for  the  district.  Perhaps  he  may  have  some  arrangements 
in  view  respecting  it,  but  it  is  right  for  me  to  apprise  your 
Lordship  of  his  situation,  in  case  I  might  be  reflected  on 
afterwards. 

I  shall  be  happy  to  have  the  honour  of  a  letter  from 
your  Lordship  while  I  am  in  Edinburgh,  with  informatioi^ 
as  to  the  particulars  above  stated,  in  which  case  I  shall 
be  able  to  bring  the  dispositions  with  me.  I  have  tha 
liono^r  to  be,  8^ 

(Signed)        FHA.  MARTIN, 
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LETTERS  RELATING  TO  THE  CASE  OF  MR, 

.    OEDDES. 

No.  lAY.    Lord  Eglinton  to  Colonel  Geddes. 

Eglinton  Castle,  February  22, 
Dear  Colonel,  181 5. 

tkcenciased  is  a  circular  which  I  have  sent  to  several  of 
my  friends^  who  appear  willing  to  ['purchase  the  freeholds 
which  at  present  are  dormant  in  your  county*  When  I 
bad  the*  pleasure  of  seeing  you  at  Eaglesham,  you  flat- 
teied  me  by  saying  that  you  would  purchase  one  of  them. 
I  will  take  it  as  a  particular  favour  if  you  will  do  so.  If 
die  footing  they,  are  put  upon  is  not  agreeable  to  you,  I  will 
be  glad  to  make  it  in  the  way  most  agreeable  to  you.  As 
it  stands  at  present,  it  is  according  to  the  opinion  I  had 
tt  Edinburgh  from  Mr.  Cranstoun  and  other  professional 
gentlemen  there. 

I  beg  you  will  accept  of  my  warmest  thanks  for  the 
many  instences  of  attention  and  friendship  I  have  received 
from  you,  which  shall  be  ever  remembered  with  heartfelt 
giidtude.    Yours,  &c. 

(Signed)        EGLINTON. 

[The  letter  here  referred  to  is  the  general  circular, 
I0.I.] 


No.  LV.     Colonel  Geddes  to  Lord  Eglinton. 

VerrcTiUe,  February  S, 
Mt  Dear  Lord,  1815. 

I  am  honoured  by  your  Lordship's  obliging  communi- 
cation of  the  2d  instant,  and  will  readily  purchase  a  life- 
rent qualification  in  the  county  of  Renfrew,  upon  the 
twrns  mentioned  in  your  Lordship's  letter. 

Your  Lordship  will  be  so  kind  as  desire  the  proper  deed 
to  be  prepared,  and  I  shall  at  once  pay  the  price,  agree- 
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able  to  the  table  sent  me,  estimating  my  age  at  5^  which 
it  is.    I  have  die  honour  to  be,  &e. 

(Signed)       JOHN  GEDDES. 

No.  LVL    Colonel  Geddes  to  Lord  Eglinton. 

yerreviUey  February  22, 
Mt  Dsar  Lord,  1815. 

I  am  honoured  with  your  Lordship's  favour  of  the  20th 
instant,  and  cheerfully  agree  to  the  proposal  there  made. 

Your  Lordship's  agent  can  send  the  draft  of  the  disposi- 
tion, and  I  will  direct  my  agent  here  to  complete  tlie 
same,  and  to  take  the  infeflment,  and  the  soynqr  tb^ 
better.  The  money  is  ready..  I  haw^tehohmirto  be,  &c. 

@E%aed)       JOHN  GEDDES. 

No.  LVII.    Mr.  Simpson  to  Mr.  X  Geddes. 

Dear  Sir,  May  26, 1815. 

I  am  this  evening  favoured  with  your  letter  to  Mr. 
Martin,  relative  to  your  freehold  qualification  in  Renfrew- 
shire. Mr.  Martin  is  at  present  from  home  ;  but  I  beg  to 
inform  you  that  your  inieftment  was  passed  nearly  six 
weeks  ago,  and  the  instrument  of  sasine  was  immediately 
afterwards  sept  to  the  registration  office,  to  be  recorded. 
It  has  not  yet  been  returned  to  us,  but  we  expect  it,  along 
with  the  others,  in  about  a  week.    I  am,  &c. 

(Signed)        A.  H.SIMPSON. 

For  Mr.  Martin  and  Sel£ 
John  Geddes,  Esq.  Verreville, 
Glasgow. 

No.  LVIIL    John  Geddes,  Esq.  to  Martin  and 

Simpson. 

1816. 

April  14.  Going  to  Eaglesham,  and  infefting 
you    in    lands  there,    on  life-rent 


! 
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dispoaitioii»  by  the  Earl  of  Eglin- 
ton»  in  your  favour,  and  drawing 

Latin   inatnunent   of   sasine,    six  /•    $.  4^ 

aheeta  4    4'0 

Instrument-money 0    2    6 

Paid  your  proportion  of  chaise  hire 

and  travelling  charges    0    9    0 

Paid  for  stamped  vellum    •  Oil    6 

Paid  extending  same •  •  •  0  10    6 

April  26.  Paid  carriage  of  sasine  to  Glasgow  ..003 

Uiy  25.  Paid. postage  from  you  0    0    4 

Writing  and  booking  letter  to  you  in 

answer  • 0    3    4 

31.  Paid  postage  from  you  0    0    4 

June  13.  Paid  for  recording  your  infeftment  ••126 

7  4    3 
Drawing  the  life-rent  disposition,  and 

'  transmitting  it  to  you  for  revisal  ..110 

8  5    3 

13th  October,  1816.— By  cash  in  full. 

(Signed)        MARTIN  and  SIMPSON. 

LETTERS,  &C.  RELATING  TO  ALL  THE  CASES 
PRODUCED  BY  LORD  EGLINTON  AND  HIS 
AGENTS. 

No.  LIX.    Deposition  of  Lord  i^linton. 

Before  Archibald  Bell,  Esq.  Sheriff-depute  of  the  county 

of  Ayr,  &C, 

N.  B.  The  first  part  of  this  document  relates  to  letters 
Kt  forth  in  this  Appendix,  and  produced  by  Lord  Eglin- 
toa  as  a  haver.    The  document  concludes  thus : — 

The  conmiissioner,  on  considering  the  terms  of  the 
^^onunission,  conceives  that  it  does  not  include  the  pri- 
^^  correspondence  between  his  Lordship  and  his  own 
2 


MI 


r 
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agents;  and, therefore,  that  his  Lordship  is  not  oblige< 
to  produce  the  same.  And  all  the  letters  or  copies  oi 
letters  above  produced  are  marked  by  thi^  deponent  an< 
commissioner  as  relative  hereto ;  and  depones.  That  h< 
has  not  willfully  put  away  or  concealed  any  document^^^ 
which  might  be  called  for  under  this  commission,  noi 
does  he  know  that  any  such  are  in  any  other  person's  pos- 
session.   All  which  is  truth,  &c. 


No.  LX.    Letter  from  Mr.  Robertson,  Lord 
Hnton's  Factor,  to  Mr.  F.  Martin — inclosed  L 
the  above. 

Bower  Lodge,  January  20, 
Dear  Sir,  1816. 

On  the  subject  of  tjie  freeholds,  I  have  the  Earl's 
ihority  to  say,  that  250/.  may  be  fixed  on  as  the  price 
each,  with  a  life-rent  annuity  corresponding  ta  this 
according  to  the  respective  ages  of  ^he  different  parties. 

Of  that  you  have  already  a  scale,  and  I  should  suppose 
in  the  first  place,  that  a  scroll  of  a  disposition  might  b 
'  made  out  on  some  one  particular  life  (say  your  own), 
this  by  Messrs.  Russell,  Anderson,  and  Tod,  and  sent  oix* 
by  them  to  the  Earl,  after  which  his  Lordship  would  cau»« 
it  to  be  signified  to  his  different  friends,  who,  if  th^^ 
agreed  to  it,  the  whole  might  be  gone  into  without  more 
delay.    I  am,  &c. 

(Signed)  GEO.  ROBERTSOIf. 

Francis  Martin,  Esq.  Writer, 
Paisley. 


No.  LXI.     Mr.  Francis  Martin,  Writer  in 
ley,  to  Messrs.  Russell^  Anderson,  and  To^y 
W.  S.  Edinburgh. 

Gentlemek,  Paisley,  24th  January,  I8l5-^ 

'    On  the  preceding  page  I  send  you  a  letter  which  I 
ceived  from  Mr.  Robertson,  under  cover  from  his  LordsH^^^^'' 
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'on  will^please  make]^out  the  draft  of  a  disposition  in 
i&y  layonr,  to  as  much  superiority  as  give  a  vote.  I  should 
ureter  it  upon  Eastwood^  if  agreeable. 

HI y  age  is  41,  and  the  annuity  corresponding  to  this  is 
^#.  10s.  per  cent,  per  annum  upon  my  life. 

I  believe  you  have  the  scale  made  out  by  Mr.  Robert* 
ion  ;  but  in  case  you  have  not,  I  enclose  you  the  copy 
sent  to  me.  As  the  Earl  is  desirous  to  have  the  votes  im- 
mediately created,  I  shall  be  extremely  obliged  by  your 
lyvriting  me  when  the  draft  of  the  disposition  has  been 
sent  to  him.    I  am,  &c. 

No.  LXIL     George  Russell,  Esq.  to  Francis 

Martin,  Esq. 

Edinburgh,  26th  January,  1815. 
I  was  yesterday  favoured  with  your  letter  of  the  24th 
UiBtant,  and  by  this  post  I  send  to  Lord  Eglinton  drafts 
of  the  dispositions  relative  to  the  freeholds  he  meant  to 
dispose  of  in  Renfrewshire,  together  with  a  memorandum, 
stating  what  has  occurred  to  me  on  the  subject,  and  in 
^^<Miaequence  of  which  I  have  no  doubt  that  you  will  be 
Qunediately  sent  to  for  your  assistance  in  the  business. 

No.  LXIII.    Mr.  Martin  to  Lord  EgUnton. 

Paisley,  4th  February, 
Mt  Lord  1815. 

>  have  the  honour  of  acknowledging  receipt  of  your 

dship's  letter  of  the  2d  current,  and  beg  leave  to  re- 

I  your  Lordship  my  most  grateftil  thanks  for  the  con- 

!ice  you  have  been  pleased  to  repbse  in  me. 

ie  possession  in  a  freehold  in  the  county  of  Renfrew- 

*  is  highly  flattering  to  me,  and  it  is  no  less  gratifying 

f  feelings,  tfie  idea  that  it  will  afford  me  an  opportuniti/ 

nmoting  your  Lordship's  political  interest  in  this  quar- 

hich  has  hitherto  remained  inactive. 

L.  I.  s 


244  CASES  IN  THE  HOUSE  OF  LORDS 

I  am  quite  satisfied  of  the  legality^  as  well  as  the  inde- 
pendence of  the  freehold  votes  your  Lordship  intends  to 
create,  and  I  have  no  objections,  if  it  meets  with  your 
Lordship's  approbation,  to  pay  for  an  increase  of  the  feu- 
duty  proposed  to  be  given  with  each  vote,  according  to 
the  table  transmitted  to  me,  so  as  to  make  the  amount  15/. 
or  20/.  per  annum ;   but  this  entirely   as  your  Lordahi 
shall  consider  proper. 

My  age  is  41 ;  Mr.  Russell  can  therefore  regulate  th^3 
price  by  the  table  accordingly.  I  have  the  draft  of  adisr — 
position,  which  came  under  your  Lordship's  cover  to  m^^ 
two  days  ago,  accompanied  with  Mr.  Russell's  notesp^ 
which  I  shall  take  the  liberty  of  returning  to  him,  if  yo 
Lordship  does  not  require  it  to  be  transmitted  to  you. 

It  appears  to  be  Mr.  Russell's  opinion,  that  the  calciL- 
lation  of  the  valuations  of  the  different  freeholds  is  rathe 
too  close.     No  doubt,  they  are  as  near  to  the  legal  amoua 
as  it  is  possible  to  make  them ;  but  as  the  valuations 
accurately  taken  from  the  cess-books,  it  tuould  be  a  pity  t 
extend  the  amount  of  each  vote  Jar  beyond  tJie  legal  quantit^^ 
so  as  to  make  a  sacrifice  of  a  vote,  if  it  is  possible  to  save  it^ 
Eaglesham  affords  eight  qualifications, 
including  the  old  retours  on  Floors, 

and  leaves  a  surplus  of •  169    I 

Eastwood,  after  deducting  11/.  I3s.  6d. 
thrown  into  one  of  Eaglesham  votes, 
extends  to 608 "  6 


Amounting  together  to ... .  777.    7 


which  is  within  33/.  of  making  two  votes  more ;  and 
your  Lordship  is  superior  of  John  Givan's  Mains  of  Eas' 
wood,  it  stands  valued  at  73/.  6s,  8d.  which  is  sufficient 
make  up  the  vote.    I  do  not  know  how  this  8tand&,  bu:==^ 
Mr.  Russell  will  perhaps  know.     If  your  Lordship  is 
superior  of  Mains,  then  the  spare  valuations  may  be  d 
vided  as  he  proposes,  because  it  is  insufficient  to  make 
vote  of  itself ;  but  if  it  is  very  near  that,  I  think  it  prao^" 
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ticable,  for  the  necessary  quantity  to  complete  it,  to  be 
obtained  from  some  proprietors  in  the  county,  in  which 
case  jfotfT  Lordship  would  be  able  to  create  ten  votes  in  ally 
besides  the  two  already  held  by  General  and  Mr.  Mont- 
gomene. 

As  soon  as  your  Lordship  has  fixed  upon  the  names  of 
the  TOters,  I  shall  furnish  Mr.  Russell  with  the  descrip- 
tions for  each«  as  he  requires  in  his  notes. 

I  took  the  liberty  of  mentioning  to  Mr.  Robertson,  on  a 
fiyimer  occasion,  the  wish  of  my  partner,  Mr.  Simpson,  to 
lidd  one  of  your  Lordship's  yotes;  /  think  I  can  safely 
fledge  myself  for  his  attachment  to  your  Lordship's  interest, 
and  I  beg  leave  most  respectfully  to  recommend  his  ap- 
plication to  your  Lordship's  consideration.     I  have  the 

honour  to  be,  &c. 

(Signed)        FRA.  MARTIN. 

No.  LXIV.    Francis  Martin,  Esq.  to  George 

Russell,  Esq. 

Paisley,  7th  February, 
DiAR  Sir,  1815. 

Along  with  this  you  will  please  receive  a  new  cast  and 
description  of  My  Lord  Eglinton's  lands  in  Eaglesham 
parish,  the  superiority  of  which  is  to  be  conveyed  in  life- 
rent, as  formerly  proposed.  This  cast  affords  eight  votes, 
iodudinc:  the  retour  of  Floors. 

I  also  enclose  you  in  this  packet  the  draft  of  one  of  the 
life-rent  dispositions,  which  I  presume  is  correct.  But  in 
t  letter  from  his  Lordship  to  me,  of  date  the  second  cur- 
leat,  he  says,  ^*  I  am  to  convey  the  superiority  of  my  own 
"  property  land^,  to  afford  a  freehold  qualification  in  life- 
^  rent,  with  a  feu  duty,  payable  by  me  to  the  life-renter, 
**qS6L  sterling  yearly.  The  price  I  receive,  will  be  the 
*^  Yalue  of  the  51.  upon  the  life  of  the  person  to  whom  this 
"  conveyance  is  made,  conform  to  the  most  approved  ta- 
**  Ues  of  annuities."  He  afterwards  adds :  ''  Should  it 
^  be  more  agreeable  to  you  to  have  a  larger  sum  of  feu- 

82 
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*'  duty,  although  it  can  make  no  difference  to  the  titi 
'*  and,  therefore,  appears  quite  unnecessary,)  be  so  good 
"  to  inform  me  to  what  extent  you  would  wish  it,  and 
^*  will  take  it  into  consideration."     Now  will  it  not  be  n 
cessary  to  take  notice  of  the  feu>duty  in  the  dispositioi:^ 
The  sums  will  vary  according  as  the  disponees  purchase  ^ 
greater  or  less  quantity  of  feu-duty.    The  particulars    o| 
which,  and  the  names  of  the  disponees,  will  most  likely 
be  transmitted  to  you  by  his  Lordship  this  week. 

I  also  enclose  you  the  draft  of  the  disposition  for  sepa- 
rating the  property  from  the  superiority,  which  is  to  k^ 
filled  up  in  your  favour. 

As  his  Lordship  has  expressed  his  anxiety  to  get  the  votc^ 
made  eff'ectual  as  soon  as  possible,  I  trust  you  will  get  the 
disposition  expede  at  your  earliest  conveniency. 

I  have  not  kept  any  copy  of  the  yaluation  of  Eastwood, 
but  you  have  the  certificate  from  the  cess-books,  which 
will  enable  you  to  describe  the  lands  when  you  come  to 
convey  them*  I  may  observe,  however,  that  many  of 
the  possessions  are  now  in  the  hands  of  other  persons 
than  those  who  are  stated  as  the  possessors  when  the  va-^ 
luations  were  split  in  the  cess-books ;  but  I  presume  thi^ 
will  make  no  difference  in  the  description  now,  if  th^ 
words  '*  as  some  time  possessed  by/'  are  used.     I  am,&C'^ 

No.  LXV.    Lord  Eglinton  to  Mr.  Martin. 

Egllnton  Castle,  14th  February, 

Sir,  1815. 

Being  most  anxious  to  have  the  Renfrewshire  freeholds 

completed  as  soon  as  possible,  I  do  not  delay  a  moment 

answering  your  letter  of  yesterday.    I  thought  that  it  had 

been  understood  that  I  had  fixed  upon  5/.  to  go  with 

each  vote,  so  that  the  price  will  be  regulated  by  the  table ; 

the  names  and  ages  only  wanted,  which  I  will  now  fill  up 

as  far  as  I  can.    Colonel  Geddes,  66  years  past. — Hugh 

Crawford,  Esq.  writer,  Greenock,  returns  himself  between 

the  age  of  62  and  64. — John  M'Kerrell  concluded  his  66th 


ON  APPEALS  AND  WRITS  OF  ERROR. 

year  the  August  1814. — ^William  DonaldBon,  Esq.  phy- 
sician in  Ayr,  36  years. — James  Crichton,  43. — ^Yourself 
and  your  partner  you  can  fill  up,  and  I  request  you  will 
call  upon  Mr.  Humphrey  Graham,  W.  S.  who  I  haye  eyery 
reason  to  belieye  will  be  a  purchaser,  and  who  will  inform 
yon  of  his  age,  which  completes  the  number,  eight. 

Tou  will  obsenre  by  this  that  I  still  giye  a  preference 
to  your  partner,  Mr.  Simpson,  and,  upon  consideration^  I 
think  it  but  fair,  as,  in  fact,  I  knew  only  at  the  time  of 
one  of  the  M'Kerrells.  This,  I  hope,  will  finish  the 
transaction ;  at  all  eyents,  the  sums  need  not  delay  the 
making  out  the  dispositions  and  conyeyances,  so  that  the 
gentlemen  may  be  infest  without  delay,  and  I  trust  that 
this  may  be  done  before  the  Exchequer  term  rises.  I 
haye  not  time  to  write  Mr.  Russell,  but  request  you  will 
be  ao  good  as  to  read  him  this  letter.  Upon  reading  your 
letter  over  again,  I  am  glad  to  obsenre  you  say  that  you  will 
be  able  to  bring  the  disposition  with  you.    I  am,  &c. 

(Signed)        EGLINTON. 


Na  LXVL     Mr.  Martin  to  Lord  Eglinton. 

Paisley^  20th  February, 
Ht  Lord,  1815. 

I  had  the  honour  of  your  Lordship's  letter  of  the  14th 
cment,  when  in  Edinburgh^  and  as  it  appeared  to  me  to 
contain  all  the  information  requisite,  I  deyoted  part  of 
two  days  in  arranging  the  descriptions  of  the  seyeral  parcels 
of  land  with  Mr  Tod,  preparatory  to  the  drawing  of  the 
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After  finishing  this,  howeyer,  I  found  that  both  Mr. 
Bossell  and  Mr.  Tod  had  some  difficulties  to  remoye, 
which  they  requested  I  would  state  in  a  personal  canver- 
Mum  with  your  Lordship,  as  it  would  be  improper  to 
commit  them  to  writing,  and  that  I  should  wait  upon  you 
for  that  purpose.  It  occurs  to  me  that  I  can  state  what 
was  said  to  me  to  Mr.  Robertson,  at  Eaglesham,  this 
wedc,  who  can  rsport  to  your  Lordship  on  his  return  to 


r 
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EglintoQ  Castle.  But  if  your  Lordship  should  think  it, 
necessary  for  me  to  wait  on  you  for  the  purpose  myself^  I 
shall  accompany  Mr.  Robertson  from  Eaglesham, 
hearing  from  your  Lordship  previous. 

I  beg  to  return  your  Lordship-  my  grateful  thanks  fai 
the  preference  which  you  have  shewn  to  Mr.  Simpson^ 
the  list  you  did  me  the  honour  to  transmit  me,  and  bar* 
the  honour  to  be,  8ic. 

(Signed)        FRA.  MARXIIT. 

No.  LXVII.     Francis  Martin,  Esq.  to  Greorge 

Russell,  Esq. 

EgKnton  Castle,  24th  February, 
Dear  Sir,  1815. 

I  haye,  this  afternoon,  had  the  honour  of  an  interne 
with  my  Lord  Eglinton.    The  alteration  of  the  feii-dutii 
in  the  dispositions  intended  to  be  granted  by  his  Lord- 
ship of  the  superiorities  in  Renfrewshire  has  been 
to  by  the  gentlemen  to  whom  they  are  to  be  granted,  an< 
I  am  directed  by  his  Lordship  to  send  draughts  of 
dispositions,  leaving  blanks  for  the  price  and  fea-dutie8s=: 
to.  the  several  gentlemen  interested,  to  be  filled  up  b 
their  agents,   his  Lordship  being  desirous  to  make  thi 
matter  quite  agreeable  to  all  of  them.    I  shall,  therefo: 
on  my  return  home  to-morrow,  transmit  the  scrons 
ingly,  leaving  the  description  of  the  lands  also  blank, 
this  will  fall  to  be  filled  up  by  you,  firom  the  arrangem< 
*    made  with  Mr.  Tod  when  I  was  in  Edinburgh ;  after  whi 
they  can  immediately  be  returned  to  me,  that  they  may 
.put  into  the  gentlemen's  hands,  to  get  extended  by  die 
agents. 

In  the  meantime,  it  will  be  proper  for  you  to  go  on  wi 
die  trust  disposition  to  the  feus  of  the  different  landa,  p: 
paratc^  to  the  execution  of  the  feu-dispositions. 

His  Lordship  desires  me  to  say,  that  he  accepts  of 
^Giraham's  offer,  and  he  requests  that  you  will  be  so 
88: mention  so  to  him;  and  now,  that  there  a{ipeftrs  to 
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BOtliiiig  in  the  way  of  getting  matters,  brought  to  a  speedy 
termination,  he  hopes  that  you  will  forward  the  disposi- 
tions, so  far  as  depends  on  you,  without  delay,  and  am,  8ic. 

(Signed)        FRA.  MARTIN. 

No.  LXVIIL    Francis  Martin,  Esq.  to  George 

Russell,  Esq. 

Eglinton  Castle,  25th  February, 
Dbar  Sih,  1815* 

Upon  perusing  the  two  precepts  of  dare,  lately  granted 
by  the  Earl  of  Eglinton,  in  favour  of  Mr.  Brown  of 
Nether  Borland,  and  John  Mather  in  Muirhouse,  I  find 
that  the  lands  of  Nether  Borland  are  described  as  being  a 
ten-shilling  land  of  old  extent ^  and  Muirhouse  a  twenty- 
ax  shilling  land  of  old  extent ;  but  I  can  discoyer  no 
leteur  of  these  lands,  although  certainly  one  must  be.  If 
lay  letonr  could  be  found  of  these  lands,  there  is  a  retour 
of  the  ten-shilling  land  of  old  extent  of  Windhill,  which 
would  be*  sufficient  to  make  up  another  yote  in  Renfrew* 
ihire.  May  I  take  the  liberty  of  requesting  that  you  will 
be  so  obliging  as  write  me  on  the  subject  as  soon  as 
pomble? 

Besides  the  eight  votes  upon  Eaglesbam,  there  is  su- 
periority sufficient  for  another  upon  Eastwood,  which  my 
Lord  Eglinton  has  also  signified  his  intention  to  dispose 
oC  1  do  not  know  the  amount  of  the  feu-duties  payable 
to  his  Lordship  on  Eastwood ;  but  if  they  do  not  amount 
to  6/.  the  price  of  the  vote  must  be  less  in  proportion  to 
the  deficiency,  in  reference  to  the  Eaglesham  votes. 

It  occurs  to  me,  after  different  conversations  with  his 
I^iidship,  that  twenty  guineas  may  be  specified  as  the 
price  of  the  vote,  exclusive  of  the  price  of  the  feu-duty ;  * 

and  upcm  this  principle  the  purchasers  can  easily  regulate 
tile  amount  of  the  feu-duty,  as  his  Lordship  leaves  it  to 
,  tkemselves  to  increase  or  diminish  the  proposed  sum  of  6/. 
tt  they  feel  inclined,  and  this  freedom  of  choice  will  no 
ienbi  produce  a  difference  in  the  purchase  pricea  in 
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a  most  all  the  diBpositions,  which  is  what  appeared  to  me 
to  be  your  opinioki  should  be  the  case.  If  any  thing 
occurs  to  you  on  the  subject,  I  shall  be  extremely  happy 
to  hear  from  you,  and  am,  &c. 

(Signed)  FRA.  MARTIN, 
Might  not  a  small  portion  of  yaluation  be  taken  fitoia. 
Eaglesham,  and  added  to  Eastwood,  in  which  case  the 
feu-duty  could  be  fixed  according  to  the  wish  of  the  pur- 
chasers? I  haye  read  the  above  letter  to  my  Lord 
Eglinton,  who  begs  you  will  write  by  return  of  post. 

No.  LXIX.   George  Russell,  Esq.  W.  S.  to  Prancie 
Martin,  Esq.  Writer,  Paisley. 

27th  February,  1815. 

I  am  favoured  with  your  letters  of  the  24th  and  25tl: 
instant.  You  mentioned,  that,  at  the  Earl's  desire,  yom 
are  to  transmit  drafts  of  the  disposition,  leaving  blanLi 
for  the  price  and  feu-duties  to  the  several  gentlemen  wh< 
are  to  become  purchasers;  and  you  then  add,  ^^  in  tk^ 
^*  meantime  it  will  be  proper  for  you  to  go  on  with  the  inistt 
^'  disposition  to  the  feus  of  the  different  lands,  preparatory 
'*  to  the  execution  of  the  feu-disposition."  Now,  I  ac 
quite  at  a  loss  to  understand  this.  You  will  recollect  th^ 
I  stated  to  you  distinctly  when  you  were  here,  that  ^ir 
could  not  move  one  step  until  the  feu-duties  to  be  attache 
to  each  parcel  were  ascertained,  but  that  so  soon  as 
were  informed  of  the  amount  of  these  respectiye  fe 
duties,  the  feu-disposition  for  creating  the  vassalage, 
in  which  the  feu-duties  must  necessarily  be  inserted,  wouJl 
be  made  out  and  sent  to  be  executed  by  the  Earl.  Aia 
after  this,  the  sasine  being  taken,  on  the  feu-right,  nothiK3 
*  remained  to  be  done  but  to  convey  the  superiorities  to  tS: 

different  purchasers  at  the  stipulated  prices.  The  t^^'* 
dispositions  are  granted  in  trust,  but  as  to  any  otte-^ 
trust-disposition,  I  really  cannot  imagine  what  it  woibJ 
refer  to. 

We  have  examined  our  retour-book  for  Renfirewahi^ 


ON  APPEALS  AND  WRITS  OF  ERROR.  851 

bot  do  not  find  any  separate  retours  either  for  Nether 
Borland  or  Muirhouse.  We  observe  a  two-merk  land  of 
Feitbnd  and  Borlands,  in  the  lordship  of  Sempill,  and 
a  Muirhouse,  as  part  of  the  seven-pound  land  of  Leye ; 
but  nothing  can  be  made  of  these  cumulos,  unless  the 
leparale  extent  of  each  parcel  had  been  given. 

The  feu-duty  of  the  whole  of  Eastwood  is  5/.  and  a 
propoftion  of  this  could  be  conyeyed  corresponding  to 
die  extent  of  the  superiority,  that  is  to  constitute  a  free- 
hold* I  am  afraid  it  would  derange  the  state  you  have 
already  made  up  if  you  were  to  take  part  of  the  Eagle- 
abam  valuation  and  add  it  to  Eastwood ;  but  you  will  be 
aUe  to  judge  of  this  from  the  materials  in  your  hands. 

What  you  have  proposed,  as  to  putting  a  certain  yalue 
oathe  freeholds,  and  modifying  the  feu-duties,  according 
to  the  inclination  of  purchasers,  is  agreeable  to  what  I 
niggested,  and  I  hope  you  will  soon  be  able  to  inform  me 
what  the  feu-duties  of  the  different  parcels  are  to  be,  so 
dot  no  time  may  be  lost  in  completing  the  feu-rights. 


No.  LXX.    Francis  Martin,  Writer  in  Paisley,  to 
George  Russell,  Writer  to  the  Signet. 

Paisley,  6th  March,  1815. 
I  send  you  Mr.  M'Kerrell's,  Mr.  Simpson's,  and  my 
own  dispositions  for  your  perusal.  I  wish  Mr.  Tod  would 
be  so  obliging  as  correct  the  description  in  mine,  as  I 
bve  copied  it  from  some  loose  notes,  which  I  cannot 
dq)end  upon,  and  he  has  the  certificate  of  the  valuation, 
which  is  correct.  Have  the  goodness  to  return  the  drafts 
tome,  after  you  have  perused  them,  although  I  am  aware 
tbt  they  cannot  be  signed  until  you  haye  arranged  the 
wliole  feu-duties,  and  got  the  dispositions  to  the  feus.  I 
htfe  requested  of  the  other  purchasers  to  forward  their 
dnfti  to  you  with  all  speed,  and  I  am,  8lc 

(Signed)       FRANCIS  MARTIN. 


} 
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No.  LXXI.     Mr.  Russell  to  Mn  Mart 

Edinburgh,  9th  March, 
I  am  favoured  with  your  letter  of  the  6th  instai 
drafts  of  three  life-rent  dispositions  of  Lord  Eglii 
favour  of  yourself,  Mr.  M'Kerrell,  and  Mr.  Simps 
to  revise  these  deeds  before  the  feus  are  created,  t< 
putting  the  cart  before  the  horse,  and  might  lead 
fusion.  I  expect  the  Earl  in  town  to-morrow,  a 
while  he  is  here  to  get  all  the  feu-dispositions  ex 
and  this  being  once  done,  the  conveyances  of  the 
ority  will  go  on  in  regular  course.  I  take  it  for 
that  I  shall  immediately  be  apprised  of  the  exten 
the  respective  feu-duties. 

No.  LXXII.     Mr.  Martin  to  Mr.  Russ 

Paisley,  March  IS. 
I  inclose  you  Colonel  Geddes's  disposition,  whi 
you  have  revised  and  filled  up  the  description 
please  return  me,  to  be  given  to  his  agent  to  exten 

No.  LXXIII.     Mr.  Hugh  Tod,  Writer  t 

Signet,  to  Mr.  Martin. 

Edinburgh,  March  27 
I  return  you,  as  a  parcel  by  this  evening's  n 
drafts  of  the  dispositions  by  Lord  Eglinton  to  ; 
Mr.  Simpson,  Mr.  Geddes,  and  Mr.  M'Kerrell,  w) 
msLj  get  extended,  and  then  forward  them,  v 
scrolls,  to  Mr.  Crichton,  who  will  get  them  exec 
Lord  Eglinton.  I  have  mentioned  to  Mr.  Cricht 
the  two  last  cannot  be  signed  until  we  receive  ba 
Mr.  Lamont  a  renunciation  of  a  life-rent  right  n 
holds  over  certain  parcels  of  the  lands  contained 
and  which  has  been  sent  to  him  in  England  for 
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scription ;  but  this  need  not  delay  your  sending  to  Mr. 
Crichton  the  extended  disposition.  Mr.  Ferrier,  the  ac- 
<^iintant,  struck  the  feu-duty  to  be  paid  to  Mr.  Oeddes 
8/.  lis.  lOd.,  holding  the  purchase-money  to  be  79/.» 
d  his  age  56. 

No.  LXXIV.    Mr.  Tod  to  Mr.  Martin. 

Edinburgh,  March  27, 1815. 
I  have  only  to  say,  that  the  deed  of  renunciation  by 
Luaont  has  just  come  to  ha^d,  and  that  the  dispositions 
to  the  superiority  may  therefore  be  completed  as  speedily 
IS  the  parties  incline. 

• 

No.  LXXV.    Extract  from  Letter  Mr.  Tod  to 
Mr.  James  Crichton,  Writer,  Irvine. 

Edinburgh,  27ih  March,  1815. 

We  have  revised  and  adjusted  the  whole  of  the  dispo- 
■tions  to  the  superiority,  in  order  that  they  may  be  got 
extended  in  the  meantime.  The  drafts  of  those  of  Dr. 
Donaldson  and  yourself,  we  send  you  as  a  parcel  by  this 
evening's  mail-coach.  The  feu-duties  are  61.  each,  and 
Mr.  Ferrier  has  struck  the  Doctor's  purchase-money  at 
61/.,  taking  his  age  to  be  36,  and  yours  at  56/.,  holding 
your  age  to  be  43.  This  is  besides  21/.  for  the  votes.  We 
also  send  the  extract  of  Lord  Boyd^s  retour,  upon  which 
jour  vote  proceeds. 

You  will  please  observe,  that,  with  the  exception  of  the 
disposition  to  Mr.  Martin  and  Mr.  Simpson,  none  of  the 
others  can  be  signed  by  the  Earl  until  we  advise  you  that 
Lament  has  signed  and  returned  the  renunciation. 

No.  LXXVI.    Hr.  Tod  to  Mr.  Crichton. 

Edinburgh,  March  27, 1815. 
I  am  happy  to  inform  you  that  since  writing  you,  as 
above,  the  deed  of  renunciation  by  Lament  has  been  re- 
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ceived  and  is  put  on  record,  so  that  you  need  not  delay 
getting  one  and  all  of  the  dispositions  to  the  superiority, 
signed  by  the  Earl,  how  soon  they  come  to  hand. 

No.  LXXVII.    Mr.  Crichton  to  Messrs.  Russell, 

Anderson,  and  Tod. 

Iryine,  Slst  March,  1815. 

I  am  favoured  with  both  your  letters  of  the  27th,  and 
the  packet  containing  drafts  of  the  dispositions  by  the 
Earl  of  Eglinton  to  Dr.  Donaldson  and  myself, — also  ex- 
tended dispositions  by  his  Lordship  to  H.  Graham,  Hugh 
Crawford,  and  M'Knight  Crawford.  The  three  disposi- 
tions are  signed.  I  forwarded  Dr.  Donaldson's  on  the 
29th  to  Ayr  by  the  Earl,  who  has  since  been  there.  I 
expect  it  to-morrow,  when  the  whole  five  will  be  sent  yoiL 
along  with  the  tack  of  Auchinmead,  which  you  wrote  for^. 
to  make  out  the  articles  of  roup  of  that  farm. 

I  haye  not  heard  from  Mr.  Martin  with  the  other  dispo- 
sitions, but  when  they  are  sent  will  be  attended  to. 
have  fixed  with  the  Earl  that  the  prices  of  the  whole  o 
these  freeholds  are  to  be  paid  to  you. 

No.  LXXVIII.    Mr.  Crichton  to  Messrs.  Russell^ 

Anderson,  and  Tod. 

Inrine,  8d  April,  1815* 
I  haye  this  night  sent,  to  go  by  coach  to-morrow  froic^ 
Kilmarnock,  the  dispositions,  by  the  Earl  of  Eglinton, 
fayour  of  Humphrey  Graham,  Esq.,  Hugh  Crawford, 
and  William  M'Enight  Crawford,  Esq.,  as  you  desirecfc- 
also  the  scroll  of  the  one  in  fayour  of  Dr.  Donaldson, 
extract  tack  of  Auchinmead. 
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No.  LXXIX.     Mr.  Crichton  to  Messrs.  Russell, 

Anderson,  and  Tod. 

Irvine,  7th  April,  1815. 
"This  morning  I  sent  off  to  Kilmamock,  to  go  by  the 
cocu^h,  a  sealed  parcel,  addressed  to  you,  containing  the 
foi3r  scrolls  of  dispositions,  by  the  Earl  of  Eglinton, 
i^lmich  were  sent  me.  from  Mr.  Martin,  on  the  5th  current, 
aja.^  executed  the  same  day,  also  the  scroll  of  my  own, 
his  Lordship. 


^7«•  LXXX.  Note  showing  the  Annuity  Price, 
and  Feu-Duty,  attached  to  each  of  the  nine 
Freeholds. 


Fea-duty. 

I-  HughCrawford 3  12  6  66  7  0 

a.  WiUiam  M'Knight  Crawford,    6    0  0  96  9  0 

%«  Humphrey  Graham    6    0  0  100  0  0 

4:-  Francis  Martin 3    7  3  66  0  0 

6.  Alexander  H.  Simpson 64  0  100  00 

S.  JohnM^Kerrell 6    4  2  76  0  0 

7.  JohnGeddes 8  1110  100  0  0 

8.  James  Crichton 6    0    0  77    0    0 

9-  Dr.  William  Donaldson 6    0    0  82    0    0 

Interrogatories  in  the  Condescendence  for  John 
<Shaw  Stewart,  Esq.,  and  Robert  Stewart,  Esq., 
and  answers  thereto,  for  William  Macknight 
Crawfurd,  Esq. 

SOth  January,  1818. 
.    Q-   Ij — ^Whether  the  complainer  had   any  intimacy  or  Nof.  44  and 
J^tercourse  with  Lord  Eglinton,  previous  to  9th  February,  *7  of  process 
*^  ?  If  he  had  so,  state  what  it  was. 


2d6  CASES  IN  THE  HOUSE  OF  LORDS 

A.  1. — Above  twelve  years  ago,  the  complainer  met 
Lord  EgliatoQ  at  the  Ayr  races,  to  whom  he  was  intro- 
duced. This  circumstance  he  had  forgot,  till  lately  put  in 
mind  of  it.  He  has  not  since  that  time  had  the  honour 
of  being  in  his  Lordship's  company. 

Q.  2. — ^Whether  upon  any  other  ground  of  family  con^ 
nection,  or  otherways,  he  had  any  reason  to  expect  tha^^ 
Lord  Eglinton  would  sell  him  any  property  for  leas  thaczaa 
its  full  market-price?  If  he  had,  to  state  the  same. 

A.  2."— The  complainer  has  no  reason  to  think  that  Loi 
Eglinton  would  sell  him  any  property  at  less  than 
Lordship  thought  a  fair  price. 

Q;  3. — ^Whether  he  ever  employed  any  person  (except 
ing  Mr.  Hugh  Crawford,  to  whom  subsequent  mterrogatc^ 
Ties  apply),  to  make  proposals  to  the  Earl  forhiareeeivin — ^ 
a  life-rent,  or  other  qualification  for  him,  previous  to  9t=-^ 
February  1816?  If  so^  state  the  particulars  of  that  coi 
spondence  and  negociation. 

A.  3.— The  complainer  never  employed  any  person 
make  proposals  to  the  Earl :  The  part  Mr.  Hugh  Crawfoi 
took  in  this  business,  falls  to  be  explained  afterwards. 

C2.  4d — Whether  the  complainer  has  been  several 
acquainted  with  Hugh  Crawford,  writer  in  Greenock, 
lived  in  habits  of  intimacy  with  him,  both  previous 
and  in  the  course  of  the  year  1815? 

A.  4.^ — ^The  complainer,  sinc^  his  infancy  has  beea 
quainted  with  Mr.  Hugh  Crawford,  writer  in  Gheenook, 
and  has  lived  in  habits  of  intimacy  with  him,  both  previous 
to,  and  in  the  course  of  the  year  1815 ;  but  owing  to  a 
particular  circumstance,  he  was  very  little  in  Mr.  Hugh 
Crawford's  company  towards  the  end  of  1814,  and  doriDg 
the  whole  of  1815. 

Q.  5. — Whether,  previous  to'the  year  1815,  and  duiiiig 
that  year,  the  complainer  took  the  chief  management  oi 
the  estate  of  Cartsburn,  belonging  to  his  mother,  and 
responded  with.  Hugh  Crawford,  and  gave  instru< 
relative  to  the  management  of  that  estate. 

A.  5.— The  complainer,  during  the  lifetime  of  his 
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was  frequently  employed  to  copy  some,  and  to  write  other 
letters  to  Mr.  Hugh  Crawford,  about  the  management  of 
Ctftsbium :  and  since  his  father's  death  his  mother  has 
managed  all  her  business  through  him. 

Q.  6w— Whether,  between  27th  January  and  9th  Fe- 
bmaiy  1815,  he  met  with  Mr.  Hugh  Crawford  at  Edin- 
bnr^  or  elsewhere,  and  had  conversation  with  him  with 
iq^aid  to  the  liferent  freehold  Mr.  Crawford  was  to  re- 
eeire  from  Lord  Eglinton  ?  Whether  he  had  one  or  more 
coafersations ;  to  state  the  particulars  of  these  conversa- 
tions. 

A^  64 — On  Saturday  the  4th  February  1815,  the  com- 
pisinar  dined  at  the  Pitt  Club,  at  which  dinner  Mr.  Hugh 
CnwCnrd  was  present.  On  the  5th,  the  complainer  called 
at  llr.  Leven's  for  Mr.  Crawford,  who  accompanied  him 
to  Ratho  House ;  staid  all  night,  and  went  next  morning 
to  Glasgow  by  the  mail  coach.  The  complainer  does  not 
recollect  that  the  subject  with  regard  to  the  liferent  free- 
hold Mr.  Crawford  was  to  receive  from  Lord  Eglinton  was 
even  mentioned. 

Q.  7. — ^Whether,  previous  to  9th  February  1815,  he  au- 
thorised Mr.  Hugh  Crawford  to  apply  to  Lord  Eglinton  for 
ISOiL  of  valuation,  or  if  he  could  not  obtain  that  for  a  life- 
mt freehold  qualification? 

Am  7d — ^The  complainer  has,  for  many  years  past,  wished 
to  add  a  freehold  to  the  estate  of  Cartsbum :  this  wish  he 
uniformly  expressed  in  the  most  open  manner,  and  he 
move  than  once  hoped  to  have  made  a  purchase.  With 
flie  steps  he  took,  Mr.  Hugh  Crawford  was  made  ac- 
qninted ;  but  he  does  not  recollect  of  giving  any  instruc- 
tions to  Mr.  Hugh  Crawford,  to  apply  to  Lord  Eglinton 
either  for  180/.,  or  for  a  liferent  freehold  qualification.  At 
the. same  time,  Mr.  Hugh  Crawford  was  perfectly  aware, 
that  the  complainer  would  be  most  happy  to  purchase  either 
the  180/.,  or  the  liferent. 

Q.  8. — Did  the  complainer  receive  Mr.  Hugh  Crawford's 
letter  of  13th  February  1815,  ingrossing  copy  of  Lord 
Eg^nton's  letter,  11th  February  1815. 
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A,  8. — ^The  complainer  receiyed  and  produced  th 
letter. 

Q.  9. — Did  the  complainer  receive  Mr.  Hugh  Crawford's 
letter  of  14th  February  1815,  ingrossing  copy  of  Lord 
Eglinton'B  letter  of  12th  February  1816, 

il.  9. — ^The  complainer  received  and  produced  this 
letter. 

Q.  10. — ^Whether,  from  these  letters  or  otherwise,  the 
complainer  understood,  that  other  persons  besides  Mr. 
Hugh  Crawford  and  himself  were  to  receive  freehold  qoar 
lifications  from  Lord  Eglinton  in  the  county  of  Renfrew? 

A.  10. — ^Till  the  complainer  was  refiised  the  freehold  on 
account  of  Mr.  Mackerrell's  acceptance,  he  was  ignorant 
that  any  other  person,  save  Mr.  Hugh  Crawford,  had  pur- 
chased a  life-rent  vote  in  Renfrewshire  from  Lord  Egim- 
ton. 

Q.  11. — ^When  did  he  first  hear  of  that  circumstance, 
and  from  whom,  and  what  was  the  nature  of  the  infonna- 
tion  he  received  ? 

A.  11. — ^Thecomplainerfirst  heard  from  Mr.  Dillon,  that 
others  besides  Mr.  Hugh  Crawford  and  Mr.  Mackeneli, 
had  purchased  from  Lord  Eglinton ;  but  with  even  thdr 
names  he  was  unacquainted  until  he  went  to  the  county 
meeting,  at  which  his  claim  for  enrolment  was  rejected. 
It  was  after  the  complainer  had  made  his  own  purchase, 
when  Mr.  Dillon  mentioned  that  others  were  to  be  infeft 
on  the  same  charter. 

Q.  12. — Did  the  complainer  receive  a  letter  from  Mr. 
Hugh  Crawford,  written  on  or  about  the  27th  February 
1815,  containing  a  copy  of  Lord  Eglinton's  letter  of  26th 
February  1816? 
A.  12. — ^The  complainer  did  not  receive  this  letter. 

C2. 13. — If  he  did  not  receive  it,  say  whether  he  knows 
or  suspects  what  is  become  of  the  said  letter  from  Mr. 
Hugh  Crawford,  containing  copy  of  Lord  Eglinton's  said 
letter  of  26th  February  1816. 

A.  13. — ^The  complainer  left  Ratho  House  on  the  27th 
February  1816 ;  and  on  the  28th  he  arrived  at  Broadfield, 
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near  Port-Olasgow,  where  he  remained  some  time.  During; 
his  visit  there,  he  occasionally  saw  Mr.  Hugh  Crawford. 
If,  therefore,  Mr.  Hugh  Crawford  did  write,  and  put  a 
letter  into  the  post-office  of  date  27th  February,  1815,  that 
letter  would  go  to  Ratho  House,  and  would  from  thence 
be  forwarded  to  the  complainer,  at  Mr.  Hugh  Crawford's 
office,  Greenock,  the  direction  that  the  complainer  left 
for  his  letters,  which  were  to  be  forwarded  to  him.  When 
the  letter  arrived  there,  he  suspects  it  would  either  be 
used  as  waste  paper,  or  perhaps  returned  to  the  post-office. 
He  has  in  vain  made  many  inquiries  and  searches  about 
this  letter. 

Q.  14. — Whether  the  complainer  received  from  Mr. 
Hugh  Crawford,  Lord  Eglinton's  three  principal  letters  of 
the  1 1th,  12th,  and  25th  February,  1815,  produced  by  the 
complainer  ?  State  where,  when,  and  on  what  occasion, 
be  received  these  three  principal  letters,  and  what  cpnver- 
Mtion  took  place  on  his  receiving  them. 

A.  14. — ^In  January,  1817,  Mr.  Dillon  mentioned  to  the 

<iQniplainer,  that  he  wished  to  have  the  originals,  or  copies 

^  all  the  letters  that  mentioned  any  thing  about  the  free- 

^d.  qualification.    The  complainer  requested  Mr.  Hugh 

^^nmfOTd  to  look  out  and  send  him  any  letters,  or  copies 

^  letters,  that  he  might  have,  noticing  in  any  way  the 

object  of  the  complainer's  fireehold.     Mr.  Hugh  Crawford 

^b^sreupon  sent  to  the  complainer  these  three  principal 

'•tters  of  Lord  Eglinton. 

Q.  15.— ^Whed^er  Mr.  John  Dillon,  the  complainer's 
''^-ageiit  in  Edinburgh,  proceeded  upon  the  directions 
^4  informations  he  received  from  Mr.  Hugh  Crawford  to 
■>^4e  up  the  titles  ? 

-A.  15. — As  this  is  a  question  that  can  be  answered  alone 
ly  Mr.  John  Dillon,  the  complainer  must  refer  it  to  him. 
■he  complainer  supposes  that  Mr.  Dillon  derived  the  first 
'"H>wledge  of  the  bargain  from  Mr.  Hugh  Crawford.  Mr. 
'^Uon  afterwards  received  information  from  Mr.  Tod,  and 
*c>na  the  complainer.  It  appears  by  a  letter  from  Mr. 
ttiigh  Crawford  to  Mr.  Dillon,,  of  date  11th  April,  1815, 

VOL,  I.  T 
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«  

and  Mr.  Dillon's  answer,   of  date  12th  of  that  month, 

No8.  29>  and  30,  of  Appendix,  that  Mr.  Dillon  did  not 

communicate  with  Mr.  Crawford  as  to  the  steps  he  was 

taking. 

Q.  16. — ^Was  it  at  the  desire  of  the  complainer  that  Mr. 
Hugh  Crawford  wrote  to  Mr.  Dillon  relative  to  this 
vote? 

A,  16w — ^The  complainer  does  not  recollect  of  giving 
Mr.  Hugh  Crawford  any  directions  to  write  to  Mr.  Dilloi 
on  this  occasion :  he  does  not  recollect  of  ever  seeing  Mr  ^ 
Hugh  Crawford's  letter  to  Mr.  Dillon,  till  after  the  conb — 
mencement  of  this  process. 

Q.  17. — Did  the  complainer  write  to  Mr.  Dillon  on  &sik_- 
occasion  ?  If  he  did,  he  is  desired  to  say  if  he  knows  a»^ 
suspects  what  became  of  his  letters  to  Mr.  Dillon? 

A.  17. — ^The  complainer  can  find  no  copy  or  jotting  c^ 
any  letter  to  Mr.  Dillon  on  this  occasion.    If  he  dL^ 
write,  the  letter  would  be  sent  by  post.    He  supposes  M:^r: 
.    Dillon  keeps  his  letters. 

Q.  18.— -Whether  the  complainer  produced,  when  cke^ 
as  a  haver,  Mr.  Hugh  Crawford's  letters  to  Mr.  DilloKm, 
dated  14th  and  17th  March  and  11th  April,  181^, 
and  copy  letter  by  Lord  Eglinton  to  Mr.  Hugh  Cfkw«- 
ford,  inclosed  in  Mr.  Hugh  Crawford's  letter  of  17tli 
March  ? 

A.  18. — ^The  complainer  produced  Mr.  Crawford's  l«!t- 
ters  to  Mr.  Dillon,  of  Htli  and  17th  March,  1815 ;  he  did 
not  produce  the  letter  of  11th  April,  1815. 

Q.  19. — Whether  the  price  of  the  freehold  was  at  one 
time  calculated  at  74/.  9s.  or  thereabout  ? 

A.  19. — ^The  complainer  never  heard  of  this  calculation 
till  after  the  price  had  been  fixed  and  paid. 

Q.  20«— Whether  the  price  which  be  or  his  i^nts  ulti- 
mately agreed  to  pay,  was  95^.  9^.? 

A,  20. — The  price  agreed  upon  was  the  only  one  th^ 
was  fixed  or  proposed,  and  was  95/.  9s.  which  was  the 
sum  paid. 

Q.  21.-^What  was  the  cause  of  the  difference? 


^  tm 
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A.  21. — ^There  was  no  difference,  and  therefore  no  cause 
of  difference. 

Q.  22. — Was  the  complainer  consulted  with  regard  to 
paying  thait  difference  ? 

A.  22.^  As  there  was  no  difference,  there  was  no  con- 
^ukatioQ  about  it. 

iQ.  23.— When«  and  by  whom  was  he  oonsulted,  and 
did  he  give  aipy  instructions  relative  to  it  ? 

A»  23. — He  was  not  consulted  about  the  difference,  as 
le  existed. 

CL  24.-^Whether  the  complainer  did  not  bring  widi  him, 
tke  day  fixed  for  his  examination  as  a  haver,  the  ten 
ritiogs  specified  in  the  inventory  from  No.  14,  to  No.  24, 
elusive  ? 

Ju  24. — ^The  complains  took  in  all  the  letters  he  had 

discovered,    with  the  exception  of  the  three  principal 

l^i^teiB  atK)ve  mentioned,  from  Lord  Eglintom,  and  gave 

tl&cm  to  Mr.  Dillon.     But  Mr.  Dillon  then  told  the  com- 

plfiioer,  that  he  ought  to  produce  the&e  three  letters  also. 

Theiie  was  not  timue  for  him  to  return  to  Ratho  House  that 

di^ysAd  bring  them  in.    He,  therefore,  left  those  which 

^e  had  brought  with  Mr.  Dillon,  and  on  a  succeeding  day, 

he  again  returned  to  Edinbui^h,  and  brought  with  hiioi 

^e  three  aaid  lettens,  which  were  also  put  into  the  inven- 

^fjr,  and  he  accompanied  Mr«  Dillon  to  the  Outer  House, 

^hae  Mr.  Dillon  gave  the  letters,  &c.  to  Mr.  Patrick 

^ho  took  Ijhem  away  with  him.    Some  time  afterwards, 

perhaps  half  an  hour,  Mr.  Patrick  returned,  and  told  the 

Gompli^ner,  that  there  was  no  occasion  for  his  longer 

attendance,  nor  for  his  examination  on  oath,  which  the 

^^Qipkdner  testified  his  willingness  to  give. 

Q.25.^-Did  hestate  to  the.Respondent's  ootmael,  that 
CHi  his  word  of  honour,  the^  were  all  the  writings  he  had 
^lative  to  the  transaction,  in  consequence  of  which  his 
examiiuition  on  oath  was  dispensed  with  ? 

^.  26* — In  answer  24,  ibis  question  is  fully  answered, 
and  the  complainant  could  only  repeat  that  answer^  <to 
»^hich  he  refers.  .   » 
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Q.  26. — ^Whether  these  were,  or  were  not,  the  whol 
papers  and  letters  that  were  in  his  possession  at  the  time 

A.  26. — These  were  all  relative  to  this  transaction,  an 
included  within  the  diligence,  that  he  had  discovered  t 
be  in  his  possession  at  the  time. 

Q.  27. — Whether  he  has  since  discovered  any  oth< 
papers  or  letters  relative  to  this  transaction  between  Lor 
Eglinton  and  him?  If  he  has,  he  is  desired  to  produce  th«i 

A.  27. — ^The  complainer  did  afterwards  discover  a  jo 
ting  of  a  letter  from  himself  to  Lord  Eglinton,  of  dal 
4th  March,  1815,  which  he  immediately  sent  to  Mr.  Dilioi 
and  it  was  printed  page  9th  of  his  petition;  had  he  dii 
covered  any  other,  he  would  instantly  have  sent  them,  hn 
he  has  not  found  any  other. 

Q.  28. — ^Whether  he  wrote  a  letter  to  Lord  ^linto 
upon  4th  March,  1815  ? 

A.  28. — ^He  did  write  that  letter  mentioned  in  the  pr 
ceding  answer. 

Q.  39. — ^Whether  he  ever  wrote  any  other  letter  to  Lo 
Eglinton,  or  had  any  other  correspondence  or  commua 
cation  with  him,  directly  or  indirectly,  after  9th  Febnia;^ 
1815,  otherwise  than  through  Mr.  Hugh  Crawford  ? 
he  had,  to  state  what  it  was. 

4.  29. — The  complainer  never  wrote  any  other  letter  t 
Lord  Eglinton,  nor  had  any  correspondence  or  commoni 
cation  with  him  directly  or  indirectly,  except  that  wbd 
has  been  fully  and  distinctly  stated  in  the  prefioifeB 
answers. 

Q.  30.— Whether,  previous  to  29th  March,  1816,  he  bt« 
any  conversation  with  any  person  at  Oreenock,  or  at  tn 
place  in  the  county  of  Renfrew  or  elsewhere,  relative  ta 
Lord  Eglinton's  measures  for  bringing  forward  and  diw 
posing  of  his  dormant  freeholds,  in  the  county  of  Renfrew* 
or  heard  any  thing  thereof? 

A.  30.— Previous  to  29th  March,  1815,  the  compfaune 
never  knew  or  heard  of  Lord  Eglinton's  measures  fo 
bringing  forward  and  disposing  of  his  dormant  freehold 
in  the  county  of  Renfrew. 
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CL  31. — ^Was  any  progress  of  titles,  or  search  of  incum* 
bnnces  on  Lord  E^linton's  estate  exhibited  to  you,  or  to 
your  agents,  or  had  you  any  information  with  regard  to 
them? 

il*  3L — No  progress  of  titles,  or  search  of  incumbrances 
<m  Lord  Eglinton's  estate  was  exhibited  to  the  corn- 
plainer,  nor  had  he  any  information  with  regard  to  them. 

He  refers  to  his  agent  Mr.  Dillon,  for  a  further  answer 

to  this  question,  to  whom  he  trusted  the  conducting  of 

this  bnsinesa. 

W.  MACKNIGHT  CRAWEURD. 

Radio  House,  26th  January,  1818. 


for  John  Shaw  Stewart  and  Robert 
Stewart,  Esqrs.  containing  additional  interro- 
gatories. 

6th  February,  1818. 

In  terms  of  the  above  interlocutor,  and  under  the  re- 
scrmtion  and  explanation  contained  in  their  former  mi- 
mile  of  l3th  January  last,  the  Respondents  now  propose 
the  following  additional  queries  to  the  complainer,  Mr. 
Macknight  Crawf urd : 

Imo.  When  the  complainer  mentions,  in  answer  to 
^Bery  £th,  that  his  mother  managed  all  her  business 
through  him,  does  he  not  mean,  that  she  managed  her 
whole  business,  and  particularly  the  business  of  the  Carts- 
bwrn  estate,  through  the  complainer;  and  was  not  Mr. 
Hngh  Crawford  the  factor  and  country  agent  who  ma« 
naged  the  Cartsbum  estate  under  the  complainer,  and 
with  whom  the  complainer,  previous  to  and  during  the 
year  1815,  corresponded  in  that  character? 

2do.  The  complainer  has  stated,  in  answer  to  query  6th, 
that  when  he  saw  Mr.  H.  Crawford,  on  the  4th  of  Fe- 
bruary, and  afterwards  went  with  him  to  Ratho-House, 
<m  the  6th,  **  he  does  not  recollect  that  the  subject,  with 
**  regard  to  the  life-rent  freehold  Mr.  Crawford  was  to  re- 
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ccive  from  Lord  E^linton,  was  even  mentioned/'  He  b 
desired  to  read  Mr.  H.  Crawford's  letter  to  him  of  the  13th 
February,  1816,  written  on  his  return  from  Edinbnr^, 
in  which  he  says,  "  My  dear  Friend,  I  lost  no  time  upam 
**  my  return,  in  writing  to  the  Peer  of  Eglinton,  and  last 
*'  night's  post  brought  me  a  letter  from  his  Lorddiip, 
'*  which  I  now  beg  leave  to  transcribe ;"  and  he  is  desired 
to  say,  whether  this  letter  does  not  refer  to  a  previous 
conversation  between  Hugh  Crawford  and  the  6omplainery 
in  which  it  had  been  agreed,  that  Hugh  Crawford  skoukl 
apply  to  Lord  Eglinton,  for  one  of  his  votes  to  the  corn- 
plainer  ? 

3tio,  The  complainer  is  also  desired  to  read  the  follow- 
ing passage  in  his  reclaiming  petition,  page  7,  viz.  *'  To 
that  gentleman  himself,  (Mr.  Hugh  Crawford)  Lord  Eg- 
linton had  offered  to  convey  a  superiority  in  life-rent^  at 
"  the  value  of  the  feu  duties,  calculated  at  a  price,  accord- 
"  ing  to  the  tables  for  ascertaining  the  worth  of  annuities. 
'*  This  circumstance  Mr.  Crawford  mentioned  to  the  pe- 
*'  jtitioner  in  conversation,  when  he  happened  to  be  at  Edm- 
**  burgh,  and  to  be  with  the  Petitioner  at  his  seat  of  Raiho, 
'*  in  this  neighbourhood,  about  the  beginmng  of  February, 
**  1815,  stating  verbally  the  price  and  mode  of  calculatioHf 
*^  without  showing  to    the  Respondent  any  letter  firmn 
**  Lord  Eglinton ;  and  the  Respondent  immediately  said, 
'*  that  at  this  rate  he  would  willingly  purchase  either  su- 
'*  periority  to  the  extent  of  180/.  in  valued  rent,  or  to  the 
'*  amount  of  an  entire  qualification."    The  complainer  is 
desired  to  say  whether  this  statement  was  not  made  by 
his  authority,  and  whether  the  same  was  not  correct,  ac- 
cording to  his  recollection  at  the  time. 

4to.  In  query  10th,  the  Respondents  inquired,  whether 
the  complainer  understood,  from  letters  or  otherwise,  that 
other  persons  besides  Mr.  H.  Crawford,  himself,  were  to 
receive  freeholds  from  Lord  Eglinton.  In  answering  the 
query  the  complainer  states,  that  he  was  ignorant  that  any 
other  person,  save  Mr.  Hugh  Crawford,  had  *'  purchased 
*'  a  life-rent  vote"  from  Lord  Eglinton.    The  complainer 
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requested  to  read  the  passages  after  quoted  from  the 
lowing  letters,  viz.  \st.  From  Lord  figlinton's  letter  to 
igfa  Crawford,  of  Uth  February,  1816,  (admitted  to  have 
en  received  by  the  complainer)  in  which  Lord  Eglin* 
ft  writes,  *'  I  will  be  happy,  therefore,  that  he,  (the  com- 
plainer) will  purchase  one  of  those,  on  the  terms  1  have 
been  advised  to  propose ;  and  as  you  mention  that  he  will 
accept  it,  I  have  wrote  Mr.  Martin,  in  case  the  number 
is  not  filled  up,  if  possible  to  give  a  preference  to  Mr. 
Crawford  in  the  room  of  some  other.' ^    2d,  The  passage 
«i  Lord  Eglinton's  letter  to  H.  Crawford,  of  12th  Fe- 
ttry  1815,  (also  admitted  to  have  been  received  by  the 
aplainer)  in  which  his  Lordship  writes,  ''  I  have  re- 
lived a  letter  from  Mr.  Fulton  M'Kerrel,  accepting  of 
le  terms  offered  for  the  purchase  of  one  of  the  free-- 
Mm  ;*^  and,  3d/^,  The  passage  from  Lord  Eglinton's 
&r  of  25th  February,  (the  contents  of  which  Uie  com* 
ner  admits  to  have  been  communicated  to  him  at    . 
enock,)  in  which  his  Lordship  writes,  ''  I  have  still 
^her  freehold  to  dispose  of  in  the  county  of  Renfrew, 
liich  I  am  glad  to  have  it  in  my  power  to  offer  to  your 
^end  Mr.  Crawfurd.     If  he  will  have  the  goodness  to 
ceptityl  beg  you  will  write  to  Messrs.  Russell,  Ander- 
Oy  and  Tod,  mentioning  his  christian  name  and  age^ 
Lthout  delay,  in  the  hope  that  his  disposition  may  be 
ade  out,  along  with  the  others  which  I  have  given  po- 
dve  directions  to  be  immediately  completed."    The 
Lplainer  is  now  desired  to  state.  Whether  from  these, 
ny  other  letters  or  information,  be  did  npt  understand 
'*  freeholds  in  the  county  of  Renfrew  had  been  offered 
>ther  persons  besides  himself  and  Hugh  Crawford? 
Whether  he  was  not  aware  that  other  persons  were  to 
nve,  or  were  in  treaty  to  receive,  such  freeholds? 
to.  The  complainer  has  stated,  in  answer  to  query  13, 
b  he  left  Ratho-House,  and  arrived  at  Broadfield,  on 
b  February,  1815,  where  he  remained  some  time,  dur 
which  he  occasionally  saw  Mr.  Hugh  Crawford ;  and 
^as  during  this  period  that  he  states,  in  his  reclaiming 
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petition^  page  9,  that  Mr.  H.  Crawford  made  a  Terbal  com- 
munication  to  him  of  the  contents  of  Lord  EgUnton'*  let- 
ter of  25th  February,  and  in  the  same  page  of  the  petition, 
he  quotes  a  letter  from  himself  to  Lord  Eglinton,  wrftten 
at  Greenock,  during  the  same  visit,  dated  4th  Mardi,  1815, 
in  the  following  terms: — '^  Mr.  Hugh  Crawford  has  just 
"  informed  me  that  your  Lordship  has  stiU  a  freehold  in 
*'  this  county  to  dispose  of,  and  that  you  was  wilUng  to 
*^  kt  me  have  it.  I  shall  be  very  happy  to  become  the  pwr- 
^'  chaser,  and  I  have  directed  Mr.  Crawford  to  write  to 
^'  your  Lordship's  man  of  business  (m  that  subject;"  and. 


he  states  in    his  reclaiming  petition,   that  it  was  th< 
complainer  '^  who  himself  accepted  the  purchase.^    Th 
Complainer  is  desired  to  say,  whether  he  did  not  nnder 
stand  the  above  letter  to  be  an  acceptance  on  his  part  ol 
the  terms,  previously  offered  by  Lord  Eglinton,  in  his  cor- 


reispondence  with  Mr.  Hugh  Crawford,  both  to  Mr.  Hngk^ai 
Crawford  himself,  and  to  the  complainer.    If  he  shall 
tfait  it  was  not  an  acceptance  of  these  terms ;  then>  wh< 
ther  there  were  any  other  terms  of  which  it  was  an  accep  — 
tance ;  what  were  these  terms,  and  to  whom  communi — 
cated?    The  complainer  is  farther  required  to  say,  whc? — 
ther  the  terms  which  he  states,  in  the  above  letters,  thtt»€ 
be  accepted  of  had  not  previously  been  communicated  i^o 
him,  and  stated  to  be  the  same  as  offered  to  Mr.  Hii^li 
Crawford  himself,  and  if  he  shall  say  they  were  not  Goacm- 
municated,  then  did  the  complainer  write  the  above  let- 
ter accepting  of  the  freehold,  while  in  ignorance  of  tbc 
price,  and  other  terms  on  which  it  was  offered. 

6to.  The  complainer  has  said  in  his  petition,  page  lOtb, 
that  Mr.  Crawford  communicated  the  transaction  to  Bf  r. 
Dillon,  the  complainer's  agent,  '*  and  it  was  left  to  Mt» 
**  Crawford  to  frame  that  communication  as  he  saw  fit.'^ 
And  again,  **  The  only  notification  of  the  bargain  to  BCr- 
^'  Dillon,  was  contained  in  the   above  letter  from  tAr* 
"  Hugh  Crawford,"  viz.  the  letter  of  14th    March,     i™ 
which  Mr.  Crawford  writes: — '*  His  (the  complainer*^^ 
*^  age,  between  29  and  30,  makes  the  value  of  his 

5 
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• 

"^lAL  9s.  Will  you,  therefore,  immediately  wait  on 
'^  Messrs.  Kussel  and  Anderson,  and  peruse  the  draft  of 
''  the  disposition,  which  can  be  filled  up  with  the  above 
"sum,  and  then  get  it  extended.'*  Is  it  not  the  com- 
piaiiier's  opinion  that  Mr.  H.  Crawford,  in  this  letter,  com- 
nmicaited  the  terms  of  the  bargain  which  bad  been  con- 
cinded  with  Lord  Eglinton,  to  the  best  of  his  knowledge 
and  belief  at  the  time ;  and  does  it  not  appear^  from  this 
letter,  that  the  price  fixed  by  Mr.  Hu^  Crawford  was 
7419$. 

7mo.  The  complainer  is  also  requested  to  peruse  Mr. 
Dflfon's  answer  to  this  letter  of  16th  March,  where  arfler 
Mentioning  the  demand  made  by  Lord  Eglinton's  agents, 
it  Edinburgh,  of  21/.  for  the  vote,  besides  the  74/.  95.  he 
rriies — ^  Please  mention  to  me  the  number  of  years,  and 
^  according  to  what  table  it  is  taken,  that  I  may  adjust 
'  the  calculation  to  their  mind ;"  and  Mr.  Crawford's  re- 
ily  of  17th  March,  in  which  he  writes-—'^  I  beg  to  inclose 

*  yoa  a  copy  of  the  Earl's  letter  to  me,  with  the  schedule 

*  of  the  lires.    Mr.  Crawford's  age  is  30,  so  that  you  can 

*  be  at  no  loss  to  fix  the  sum," — and  also  to  peruse  the 
oopy  of  Lord  Eglinton's  letter,  here  stated  to  be  inclosed, 
being  the  letter  of  2d  February,  1816,  called  the  first  cir- 
cular (all  which  letters  were  produced  by  the  complainer), 
and  regarding  which  last-mentioned  letter  the  complainer 
states,  in  his  petition,  page  11,  '^  that  neither  he  nor  his 
**  msn  of  business  knew  of  its  existence  till  it  was  com- 
**  mimicated  by  the  preceding  letter  of  17th  March,  ex- 
**  piessly  to  inform  the  latter  of  the  principle  on  which  the 
**  ^ue  of  the  fireehold  was  calculated."    The  complainer 
« desired  to  say,  whether  it  does  not  appear  fi^om  these 
fetters,  that  the  price,  for  which  the  freehold  was  ofiered 
^  Lord  Eglinton,  was  the  value  of  6/.  of  feu-duty,  upon 
^  life  of  the  purchaser,  conform  to  a  table  of  annuities 
*toexed  ;  and  whether  it  did  not  appear,  that  according 
•^  tkis  table,  the  price  of  the  annuity,  on  the  complainer's 
«fe,  amounted  to  74/.  9s ;  and  whether  it  does  not  appear, 
'<Oixi  the  above  letters,  that  Mr.  Crawford,  when  he  wrote 
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them,  acted  on  the  belief  that  he  had  made  the  purohas 
for  the  complainer  at  the  above  price  of  74/.  9s, 

8vo.  The  complainer  states,  in  his  reclaiming  peti 
tion,  page  12tliy  *'  That  on  receiving  the  infbrmatio 
"  contained  in  the  above  letters,  Mr.  Dillon  immediaUl^ 
'*  waited  on  Messrs.  R.  A.  and  Tod,  the  agents  of  I401 
"  Eglinton,  in  this  city.  He  calculated  the  value  of  111 
^'  annuity,  and  found  it  correct,  to  which  was  added,  2 
^^  guineas  for  the  freehold,  making  the  whole  price  96L& 
**  To  this,  with  the  defender's  (complainer's)  approbatim 
**  he  agreed."  The  complainer  is  required  to  say,  at  wk^ 
time  this  meeting,  between  him  and  Mr.  Dillon  took  plaie< 
and  whether  it  was  not  immediately  after  Mr.  Dillon  im 
received  the  above  letter  of  1 7th  March,  with  its  inclo0«re 
and  prior  to  Mr.  Dillon  waiting  on  Messrs.  Russell,  An- 
derson, and  Tod,  and  finally  settling  the  transaction  as  al- 
luded to  in  the  passage  before  quoted. 

9fio.  Was  the  disposition  by  Lord  Eglinton  to  the  com* 
plainer  prepared  Mter  this  meeting,  and  was  that  deed 
subscribed  by  Lord  Eglinton  on  the  29th  March,  1816  ? 

Answers  for  William  Macknight  Crawfurd,  Esq. 
to  the  Additional  Interrogatories. 

1.  The  complainer  has  already  stated,  in  the  mostiWBr 
qualified  terms,  that  bis  mother  managed  all  her  busineis 
through  him.  The  complainer  did  correspond  with  Mr. 
Hugh  Crawford,  as  factor  of  his  mother  upon  the  estate  of 
Cartsbum,  and  as  her  agent  in  the  country,  previous  to, 
and  during  the  year  1815. 

2,  The  complainer  has  no  recollection  still,  that  soy 
thing  was  said  about  '*  the  life-rent  freehold  Mr.  Cnn* 
ford,"  (that  is,  as  the  complainer  understands  Mr.  Huf^ 
Crawford)  "  was  to  receive  from  Lord  Eglinton/'  at  the 
time  here  referred  to.  Neither  has  the  complainer  any 
recollection,  that  the  subject  of  the  complainer's  own  in- 
tention  to  purchase  superiority,  or  a  life-rent  qualification^ 
was  then  spoke  of  between  them,  either  at  Ratho  House 
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orti  fidinbnrgh.  At  this  time  there  was  no  prospect  of 
geHing  either.  He  recollects  that  their  time  was  occu- 
pied wheB  together  upon  that  occasion,  so  far  as  they  had 
leimre,  with  a  law  question  then  in  dependence  before  the 
Seeond  lyirision  of  this  court,  relative  to  some  shore 
gmmd  at  Gartsbum.  Indeed,  the  complainer  is  satisfied 
bom,  die  correspondence,  that  Mr.  Hugh  Crawford  did 
BotieceiTe  Lord  Eglinton's  letter  to  himself,  of  2d  Fe- 
brmy,  1816,  till  after  he,  Mr.  Hugh  Crawford,  had  re- 
tuned  from  Rathe  House  to  Greenock.  Mr.  Hugh 
Cnwford  wrote  to  Lord  Eglinton,  his  letter  of  9th  Fe- 
bnary,  1816,  without  making  any  communication  what- 
efer  to  the  complainer,  of  the  letter  of  the  2d,  which  the 
Eul  bad  written  to  him.  The  first  communication  Mr. 
Hugh  Crawford  made  to  the  complainer  •  of  this  corres- 
pondcBce,  was  by  his  letter  to  the  complainer  of  the  13th 
February,  produced. 

3.  The  complainer  entrusted  the  preparation  of  the 
redaiming  petition  for  him  to  his  agent  Mr.  Dillon.  He 
hmished  to  Mr.  Dillon  all  the  correspondence  and  copies 
tUchhe  had,  and  left  it  to  Mr.  Dillon  and  his  counsel  to 
nake  the  proper  use  of  these  materials.  The  complainer 
did  not  revise  the  reclaiming  petition  when  drawn,  or  see 
it  before  it  was  printed  and  presented.  No  statement  in 
tktp^^r  alters  or  affects  the  complainer's  own  recol- 
lection  of  the  facts.  It  is  evident  from  the  correspond- 
Qee,  that  Mr.  Hugh  Crawford  did  not  receive  the  com- 
Qinication  firom  the  Earl  of  Eglinton  to  himself,  of  the 
2d  February,  1816,  till  afler  he,  Mr.  Hugh  Crawford,  had 
retamed  to  Greenock. 

4.  The  complainer  did  not  formerly  answer  to  query 
lOth,  that  **  he  was  ignorant  that  any  other  person,  save 
^Mr.  Hugh  Crawford,  had  purchased  a  life-rent  vote  from 
**  Lofd  Eglinton.''  His  answer  was,  that  he  was  ignorant  of 
doB,  *<  till  the  complainer  was  refused  the  freehold,  on 
*'«ocouDt  of  Mr.  MackerrePs  acceptance.'*  The  complainer 
Woo  information  upon  the  subject  of  this  additional 

((ueilion,  except  what  he  received  from  the  terms  of  the 


272  CASES  FN  THE  HOUSE  OF  LORDS 


SCOTLAND. 


APPEAL    FROM   THE   COURT   OF   SESSION. 

Lachlan  Mackintosh,  Esq.  of)    .      ,,. 
Kaigmore    j     ^^^ 

Alexander  Mackenzie,  Writer  in)  ^   ^  ^j^, 
Inverness j        ^ 

By  the  common  law  of  Scotland,  as  declared  by  an  Act 
of  Sederunt  of  the  Court  of  Session,  dated  the  6th  of 
Marcb,  1783,  sheriffs  and  judges  of  inferior  courts  m 
prohibited,  under  the  pains  of  law  for  malversation  io 
office,  from  acting  as  procurators  in  any  cause  depend- 
ing before  them,  in  their  respective  courts.  But  it 
seems  that  a  prosecution  can  only  be  instituted  against 
the  offender  with  the  concurrence  of  the  Advocate- 
General,  as  public'prosecutor ;  or,  ex  officio,  by  the  supe- 
rior court;  whether  a  private  person,  who  has  suffered 
injury  by  the  violation  of  the  law,  may  proceed  as  for  a 
pnvate  remedy — Queery. 


1819.      By  an  order  of  the  Court  of  Session,  dated  the 

^ >^ '  6th  of  March,  178S,  and  entitled  "  An  Act  of 

V.  "  Sederunt  prohibiting  inferior  judges  and  their 
MACKBH2IB.  «  cjerks  from  acting  as  procurators  or  agents 
**  ffcfore  their  respective  Courts  ;  "  "  The  Lords  of 
''Council  .and  Session  considering  that  it  is 
**  contrary  to  law,  and  subversive  of  the  impartial 
^*  administration  of  justice,  for  any  judge  to  act  as 
"  procurator  or  agent  in  any  cause  depending 
''  before  his  court  j  and  as  it  is  a  similar  abuse 
"  that  any  clerk  of  court,  or  his  depute,  having 
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est  consequence,  and  he  has  no  farther  recollection  of 
these  than  he  has  stated. 

6.  The  letter  of  Mr.  Hugh  Crawford  to  Mr.  Dillon  was 
not  shown  to  the  complainer,  nor  were  its  terms  mentioned 
to  him.  He  cannot,  therefore,  say  what  were  Mr.  Hugh 
Crawford's  views  when  he  expressed  himself  in  these 
terms.  It  now  appears  to  the  complainer  that  Mr.  Hugh 
Crawford  then  calculated  only  the  value  of  the  feu-duty, 
as  an  annuity  upon  the  complainer's  life. 

7.  The  first  precise  information  which  the  complainer 
ctti  recollect  that  he  got  of  the  price  was  from  Mr.  Dillon. 
He  did'not  see  Mr.  Dillon,  nor  hear  from  him  on  the  sub- 
ject of  the  price,  so  far  as  he  can  recollect,  till  Mr.  Dillon 
wiote  to  him  for  the  money,  which  he  immediately  sent 
witbout  objection.  He  does  not  know  what  Mr.  Hugh 
Cimwford's  belief  was,  farther  than  now  appears  from  that 
lieatleman's  letter  to  Mr.  Dillon.  But  the  complainer  has 
DO  reason  to  think  that  Mr.  Hugh  Crawford  believed  that 
he  had  made  the  purchase  at  the  price  of  74/.  9s.  On  the 
eontraiy,  the  complainer  sees  from  the  correspondence, 
Aat  Mr.  Hugh  Crawford  was  informed  by  Mr.  Dillon  that 
the  price  was  96/.  9^.,  and  that  Mr.  Hugh  Crawford  made 
no  objection  to  that  price  or  remark  upon  it. 

8.  The  complainer  did  not  see  Mr.  Dillon,  or  hear  from 
Mr.  Dillon,  so  far  as  he  recollects,  from  the  17th  of 
Mtrch,  till  after  the  bargain  was  completed.  Mr.  Dillon 
did  state  to  the  complainer,  as  above  mentioned,  that  the 

grice  was  96/.  9$.,  and  on  the  first  demand  the  complainer  ,  , 

leoi  him  the  money  without  objection. 

9.  The  complainer  has  no  doubt  that  Lord  Eglinton's 
fisposition  was  prepared  after  the  17th  of  March.  But 
Bather  Mr.  Dillon  nor  any  other  person  made  any  com- 
ttnmcation  to  the  complainer  about  the  mode  of  pre- 
pling  and  executing  that  deed.  He  has  no  reason  to 
<lotlbt  that  it  was  subscribed  by  Lord  Eglinton  upon  the 
^wtc  it  bean 

W.  MACKNIGHT  CRAWFURD. 
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18 19.      ^^  concerned  may  be  certiorate  thereof^  and  that 

**  none  may  pretend  ignorance/' 
i7""""      The  sheriff  depute  of   Inverness  having  ap- 
*'^^'^*"*"  pointed  a  sheriff  substitute,  in  May,  1814,  issued 
a  commission,  v^bich,  after  stating  the  appoint- 
ment of  the  grantor  as  sheriff  depute,  proceeds 
in   the  following  terms:  ^^And  whereas  I  am 
sometimes  necessarily  absent,  and  that  Thomas 
Gilzean^  Esquire,  my  ordinary  substitute,  may 
happen  to  be  necessarily  absent  and  indisposed^ 
or  may  be  disqualified  from  his  connection  with 
the  parties  J  or  otherwise,  from  judging  in  some 
causes  that  may  be  brought  before  him ;  and  as 
it  is  regular  that  a  proper  person  should  be 
named  to  act  in  my  absence,  or  during  the 
absence  or  indisposition  of    the  said  Thomas^ 
^*  Gilzean  as  my  substitute,  in  case  of  any  emer- 
gency or  other  business  that  may  occur  as  afwtr- 
said  ;  and  I  being  well  satisfied  with  the  fiddi^ 
and  capacity  of  Alexander  Mackenzie  *,  Eaquire^ 
^  banker  in  Inverness^  for  exercising  and  dischaig- 
ing  the  trust,  and  that  he  is  well  afiected  to  bis 
*^  Majesty*s  person  and  government;  ther^nre 
witt  ye  me  to  have  nominated,  constituted,  and 
appointed  likeas  I  hereby  nominate,  constittite^ 
and  appoint  the  said  Alexander  Mackenzie  to  be 
one  of  my  sheriff  substitutes  in  the  foresaid  shire 
^^  of  Inverness,    during  my  pleasure ;    and  the 
^^  absence,  disqualification,  or  indisposition  of  th^ 
**  said  Thomas  Gilzean,  vrith  foil  power  to  hin  i  ^ 
^  my  absence  to  hold  courts,  &c/' 

*  The  Respondent,  who  was  also  a  writer. 
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This  commission  was  dated  the  IZth  May^  and       1819. 
produced  in  court  by  Mr.  Mackenzie  on  the  \9th 
May^  1814.  who  qualified  himself  by  taking  the  ~"""i,7 

requisite  oaths.  Mackenzie. 

On  the  20th  and  26th  of  May,  1814,  Mr.  Mac- 
tcnsie  appeared  as  procurator  for  Mr.  Robertson  of 
Inches,  upon  the  execution  of  a  commission 
granted  by  the  sheriff  to  the  clerk  of  his  court,  to 
take  a  proof  in  a  cause  in  which  the  appellant  was 
a  party  adverse  to  Mr.  Robertson,  the  client  of 
Mr.  Mackenzie. 

In  the  course  of  the  proceeding  under  the  com- 
mission, the  Appellant's  agent  applied  to  the 
commissioner,  who  was  clerk  to  the  Respondent, 
to  adjourn  the  proof,  on  account  of  the  Appel- 
lants absence.  That  application-  was  refused, 
owing  to  the  influence,  which,  it  was  alleged,  the 
Respondent  had  over  his  clerk  the  commissioner, 
^d  tO'the  injury  and  loss  of  the  Appellant. 

He  therefore  presented  to  the  second  division 
of  the  Court  of  Session  a  petition  and  complaint 
founded  upon  the  Act  of  Sederunt,  before  stated, 
praying  that  the  Respondent  might  be  found  in- 
capable of  acting  as  sheriff  substitute^  and  su^- 
p^dfrom  his  office^  and  also  that  he  should  he 
.   /oiwrf  liable  in  such  damages  or  other  penalties  for 

malversation,  as  the  Court  might  think  just. 
The  Respondent,  by  his  answer  to  this  petition 

Mid  complaint,  insisted  on  four  objections,  of  which 

the  two  first  only  are  material  to  be   stated,  as 

^eingthe  foundation  of  the  judgment. 
^'  That  the    complaint  was  incompetent,    as 

VOL.  1.  u 
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i6i9.      presented  without  the  concurrence  of  the  procu^ 
rator  fiscal,  or  other  public  prosecutor. 

MACKINTOSH  ,^,  t  a  ti  t        i  •    i 

V.  2.   1  hat  the  Appellant  had  no  title,  even  as 

private  prosecutor,  to  insist  on  such  a  complain    ^ 
inasmuch  as  he,   having  received   no  particul^^; 
injury  by  the  breach  of  the  Act  of  Sederunt,  h^<; 
no  peculiar  interest  to  enforce  the  infliction  of  tJka^e 
penalties  for  its  violation. 

In  support  of  those  objections,  the  Respondent 
cited  the  following  authorities :  Hume  on   Crimes, 
vol.  iii.  pp.    185  and   198;  Squire  y.  Steel,  Fac. 
Colh  10th  Aug.  1765  ;    Darby  v.  Love^  10th  Feb. 
1796.*  ^ 

In  reply  to  the  first  objection  the  Appellant 
cited  the  cases  of  Ritchie  v.  Sievewright,  4th  Feb. 

*  The  two  last  were  cases  of  prosecutions  for  fraudulent 
bankruptcies,  at  the  instance  of  trustees  for  creditors.    See 
Sjmae  v.  Murray,  19  January,  1810,  where  a  complaint  was  in- 
stituted under  the  act  16  Geo.  2.  c.  11.  •.^6.  which  regukte* 
the  conduct  of  returning  officers  at  elections  io  Scotland,  and 
provides,  that  if  the  common  clerk  of  a  borough  shall  refuse  to 
sign  and  seal  a  commission  to  the  person  elected  a  commisBionei 
to  serve  in  Parliament,  by  the  majority  of  the  m^igistrates,  and 
town-council,  or  shall  sign  and  seal  a  commission  to  any  odier 
person,  he  shall  forfeit  500/.  sterling  to  the  commissioner  elect, 
to  be  recovered  (s.  4>S.  by  summary  complaint  before  the  Coui 
of  Session,  upon  thirty  days  notice  to  the  person  complained  of^ 
&c.) ;  and  shall  also  suffer  imprisonment  for  six  months,  and  be 
disabled  to  hold  the  office,  &c. 

The  Court  at  first  refused  to  sustain  the  complaint,  as  not 
having  the  concourse  of  the  Advocate-General,  The  compkiBt 
was  ultimately  sustained,  but  only  so  far  as  related  to  the  pecu- 
niary penalty  which  was  awarded  to  the  coroplainer.  See 
BumeWs  Treatise  on  Various  Branches  of  the  Criminal  Law  of 
Scotland^  p  506,  note. 
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1786  J  Murray  v.  Suter^  9th  July,  1793  j  •  Haw-       leio. 
thorn  V.  Eraser y  14th  Dec.  1799;  and  Seller  ^wrf^"— ^v-~^ 
Thomson  v.  Duff  and  Bain,  11th  Feb.  1809;  in        ^, 
all  which  cases  the  complainers  were  private  par-  *«ACEwrxi«, 
ties,  procurators,  or  litigants,  in  the  courts  in  which 
the  accused  persons  illegally  united  the  characters 
dS  clerk  and  agent,  and  they  prosecuted  exclu- 
sively on  their  own  tide,  without  the  concurrence 
erf  any  public  prosecutor. 

With  regard  to  the  second  objection,  the  absence 
of  any  legal  interest  to  prosecute  on  the  part  of  the 
appellant,  the  cases,  Ritchie  v.  Sievezvright,  Haw- 
thorn V.  Eraser,  andSellar  v.  Duff  and  Bain,  were 
again  cited  for  the  Appellant.  In  all  those  cases 
the  complainers  were  merely  procurators  or  prac- 
titioners in  the  courts  where  the  illegal  combination 
of  offices  had  taken  place,  without  any  pretence  of 
poculiar  interest  in  the  observance  of  the  Act  of  Se- 
derant,  or  of  peculiar  injury  by  its  violation.  In  the 
case  of  Sellar  and  Thomson  v.  Duff  and  Bain^  where 
the  title  was  contested,  the  objection  was  founded 
Opon  the  very  circumstanqe  of  the  complainers 
iekig  procurators  and  not  litigants,  under  which 
hat  character  it  seems  to  have  been  admitted  as 
mdisp^table,  that  any  party  had  a  title  to  complain. 
In  that  case  the  complainers  do  not  seem  to  have 
hftd  that  secondary  interest  arising  from  a  profes- 
sional connection  with  the  clients  against  whom 
the  parties  accused  acted  as  agents,  as  it  appears 
firoffl  the  pleadings  in  that  case,  ^^  that  they  (the 


*  Not  reported. 
U  2 
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1819.  ^\  complainers)  did  not  state  directly,  that  they 
^^-^v^*^  •'  were  employed  as  agent3in  the  causes  in  whicb^ 
MACKINTOSH ,,  ^  ^Yiey  alleged,    the    Respondents   acted 

MAGKBVZXB.   «  agCntS/' 

Yet,  in  that  case,  all  objections  to  title  wer^ 
repelled. 

The  case  of  Murray  v.  Suter^  decided  on  th^ 
0th  July,  1793,*  was  also  cited.     There  the  confc_ 
plainer,  founding  his  application  to  the  court  o:im 
the  Act  of  Sederunt,  was  a  private  litigant  withoi^ 
any  concurrence  of  a  public  prosecutor. 

The  Respondent  in  that  case  urged  **  that  th^c 

complainer  had  no  interest  in  the  matter,  because 

he  was  not  a  procurator."     But  the  Court  found 
the    complainer    entitled   to    damages   and  ex- 
pences,  and  besides  inflicted  a  fine   on   the  Re- 
spondent. 

On  this  second  point  was  also  quoted  Hume  ofi 
Crimes  J  vol.  i.  p.  188. 

On  the  9th   of   March,    1815,  the  following 
judgment  was  pronounced  in  the  Court  below : 

**  The  Lords  having  advised  this  petition  and 
^'  complaint,  with  the  answers  thereto,  replies  and 
'^  duplies,  find,  that  the  complainer  has  not  shewr 
^^  any  title  to  insist  in  this  complaint,  therefore  the 
^^  dismiss  the  same.** 

The  Appellant  brought  the  question  again  un' 
the  view  of  the  Court  by  a  reclaiming-petition,u 
considering   which,    with    answers   for   the 
spondent,  the  Court  adhered  to  the  interior 

*  Not  reported. 
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complained    o^     whereupon    this    Appeal    was      isip. 
brought. 


MACKINTOSH 
V, 


JFor  the  Appellants — Mr.  JVetherell  and  Mr.  mackekxib. 
Bligh.     For  the  Respondents — the  Solicitor  Ge- 
ne^^al  and  Mr.  W.  Murray.* 

for  the  Appellant,  upon  the  two  first  points,  the 
argument  was  to  this  effect     The  law,  as  declared 
by  the  Act  ofSederunt, seems  to  contemplate  a  civil 
remedy  as  well  as  a  penal  infliction  :  for  the  word 
damages  is  used  together  with  the  word  penalties.t 
For  the  public  security,  both  by  the  common  law, 
and  by  the  declaration  of  the  Court,   judges  are 
prohibited  to  act  as  agents  in  any  cause  depending 
in  their  courts.     This  prohibition  must  have  arisen 
from  a  well  grounded  apprehension  of  the  propen- 
sity which  judges  infected  with  the  zeal  of  agents 
must  naturally  feel  to  favour  their  clients.     The 
characters  are  wholly  incompatible.     Suppose  .that 
in  this  or  any  other  case  no  injury  to  the  party 
could  be  proved,  should  it  depend  upon  the  acci- 
dent, whether  the  party  in  the  cause  suffered  injury, 
to  give  a  character  of  criminality  to  an  act  which 
tbe  law  has  positively  forbidden   and  noted  as 
criminal.     Such  a  construction  is  contrary  to  the 
analogy  of  all  penal  laws.    The  object  of  this  law  is 

*  The  question  was  decided  both  in  the  inferior  and  Appel- 

^  Court,  upon  the  ground  that  the  Appellant  had  no  title  to 

pursue,  and  could  not  proceed  without  the  concurrence  of  the 

public  prosecutor.    The  facts,  therefore,  and  arguments  upon 

^c  other  points  of  the  case,  became  immateriali  and  are  omitted. 

f  ^ee  Syme  v.  Murray,  antcy  p.  276. 
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isig.      to  preserve  purity  in  the  administration  of  justice 

^^""v*"*"-^  the  penalties,  therefore,  ought  so  to  be  directc 

V,         and   enforced   as   to  deter  a  judge  from  placii 

MACKBMzxE.  himsclf  in  a  situation  in  which  he  may  betempti 

to  act  partially,  and  violate  the  great  duties  of  b 

office.     When  a  judge  becomes  an  agent  in  tl 

cause,  he  must  betray  either  his  client  or  his  oat 

According  to  the  construction  now  attempted,  tl 

law  is  supposed  to  be  merely  remedial,  giving 

private  compensation  to  each  individual  suitor  wl 

might  be  injured,  if  he  should,  by  good  fortun 

be  able  to  prove  the  fact ;  and  the  reparation,  upf 

this  hypothesis,  ought  to  be  a  payment  to  the  par 

according  to  the  amount  of  the  injury.     But  he 

is  a  solemn  regulation  of  law  made  to  secure  tl 

impartial  administration  of  justice:  ought  thist 

be  reduced  in  practice  to  a  mere  private  remedj 

by  which  a  party  injured  might  seek  a  reparatio 

in  damages  at  his  peril  ?     That  the  public  pros( 

secutor   is   not  a    necessary  party,   appears  I 

the  cases  cited  in  the  Court  below.*    And  althou{ 

in  some  of  these  cases,  procurators  acting  in  tl 

same   court   with   the  offender  were  the  pros 

cutors,  it  is  a  libel  on  jurisprudence  to  imagii 

that  such  a  law  was  made,  not  for  the  importa 

and  obvious  purpose  of  preventing  partiality  ai 

corruption  in  the  seat  of  justice,  but  for  the  triflii 

or  pernicious  object  ofprotecting  agents  and  pre 

tors  against  competition ;  that  is,  for  the  purpc 

of  aiding  a  monopoly. 

On  the  part  of  the  Respondents  it  was  argued 

*  See  ante,  pp.  276,  277,  and  the  note  p.  276. 
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I.  Tbat  the  Appellant,  having  sufiered  no  injury,      1819. 
coold  not  have  title  to  prosecute.     2,  That  if  the  '^■"^>^— *^ 

ICACKIVTOSH 

Appellant  had  such  title,  the  proceeding  ought  v. 
to  have  been  in  the  name  of  the  Advocate-  •«a««»*«- 
General  as  public  prosecutor :  that  the  Act  of 
Sederunt  was  only  declaratory  of  a  pre-existing  law: 
that  malversation  was  the  offence  contemplated 
bj  the  Act  of  Sederunt.  That  in  the  case  of 
Sievewright  he  was  found  guilty  of  malversation. 
Here  vas  only  one  act  charged  of  an  equivocal 
mttore,  refusing  to  give  time  for  the  Appellant  to 
appear  at  the  proof  under  the  commission.  That 
might  have  been  properly  refused.  The  proceed- 
ing is  of  a  criminal  nature,  and  the  party  ought 
to  have  proceeded  in  the  name  of  the  Advocate- 
General.* 

*  In  England,  all  criminal  proceedings  are  in  the  name  of  the 
King,  but  at  the  suit  and  under  the  direction  of  fi  private  party.  In 
cues  of  oppression,  or  a  double  proceeding,  application  may  be 
Bide  to  the  Attorney-General,  and  he,  if  he  thinks  fit,  may  direct 
^  nolle  prosequi  to  be  entered  on  the  roll,  by  which  the  proceed- 
BgB  are  suspended.  How  far  this  is  a  discretionary  power  in  the 
Attorney-General,  and  how  far  in  particular  crimes  the  undue 
ettrcise  of  discretion  is  controlled  by  the  right  of  appeal,  or 
<Aer  checks,  are  questions  of  great  interest,  but  too  large  to  be 
fciiticd  in  a  note. 

h  Scotland,  it  seems  to  be  held  that  no  indictment  can  be 
ivtained  by  a  private  party,  without  the  concourse  of  the  King's 
AdTocate.  But  it  is  said  to  be  understood  that  the  concourse 
^*Boai  be  refused,  and  that  the  Advocate  may  be  compelled  to 
pre  it  (how  is  not  stated)  in  all  cases  where  the  complaint  of  the 
Pn^ate  party  is  founded  on  a  known  and  relevant  jsoin*  ofdittay^ 
^as  to  which  he  has,  prim&facie^  a  title  to  insist.  It  is  allowed  / 

on  the  other  hand,  that  the  King's  Advocate  may  refuse  his  con- 
<^>ttr8ein  cases  of  an  opposite  description.  See  Burnet's  Trea- 
^  on,  4c.  p.  306.    The  King's  Advocate,  according  to  this 
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1819.  The  Court  of  Session  has  in  some  cases  assumed 

a  jurisdiction ;  *  but  the  offence  is  of  a  public 
»r'  '"nature.  The  proof  must  be  of  malversation  by 
MACKENZIE,  actiug  at  the  same  time,  in  the  same  cause,  as  judge 
and  agent.  In  the  commissions  of  oyer  and  ter- 
miner, &c.  in  England,  practising  barristers  are 
included,  and  oflen  try  causes. 

Reply.    In  such  case  they  have  nothing  to  do 
with  the  cause  as  counsel  or  agents.t 

doctrine,  must  exercise  a  discretion.     How  it  is  to  be  controlled, 
or  what  appeal  there  may  be  against  his  ;^decision,  except    hj 
impeachment,  qusre.     It  is,  however,  more  distinctly  stated  by 
the  same  author,  that  the  King's  Advocate  cannot  suspend  the 
prosecution  by  a  nolumns  prosequi.     To  do  so  (and  in  proper 
cases  to  refuse  his  concurrence)  is  manifestly  a  denial  of  justice. 
See  Burnet,  p.  298. 

*  In  the  case  of  A.  Ritchie,  29th  June,  1798,  upon  a  complaint 
against  printers  for  giving  a  false  account  of  proceedings  in  the 
court,  concluding  for  damages  to  the  complainer,  and  stating 
the  offence  as  derogatory  to  the  dignity  of  the  court  ;  it  was  said 
that  the  vindication  of  the  Court  belongs  exclusively  to  the 
Advocate-General,  or  the  Court  itself;  and  the  complaint  was 
dismissed  upon  this  among  other  grounds.     See  Burnett,  p.  802* 

t  In  the  Court  below,  the  case  of  Murray  was  cited  on  behalf 
of  the  defender;  and  on  the  part  of  the  pursuer  it  was  further 
argued,  that  the  concourse  of  the  Advocate-General  was  not- 
necessary,  because  the  purpose  of  the  proceeding  was  merely 
to  enforce  an  Act  of  Sederunt  published  by  the  Court;  and 
although  this  act  may  be  merely  declaratory  of  the  former  law, 
still  it  is  the  duty  of  the  Court  to  enforce  it.  The  judges  un- 
dermentioned delivered  their  opinions  to  the  following  effect. 

LordGlenlee. — The  Act  of  Sederunt  is  applicable  only  to  per- 
manent judges ;  if  it  were  otherwise,  the  inconveniency  would  be 
great.  If  it  were  applicable  to  occasional  substitutions,  what  could 
be  done  in  case  of  sudden  emergencies,  disqualifications  of  ordi- 
nary judges,  &c. ;  for  who  else  than  a  procurator  so  fit  to  be 
appointed  ?  It  must  be  a  man  of  business;  and  a  more  proper 
person  could  not  be  chosen.     And  I  believe  this  to  be  the  uni- 
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Lord  Redesdak.^ — This  is  a  question  whether       i«i9. 
the  Court  of  Session  have  done  wrong  in  deciding  ^"^^^v^-^ 

^  ^  MACKINTOSH 

versal  practice.   If  he  carried  on  business  during  the  subsistence  maouvzib. 
o(  such  substitution,  and  in  a  process  against  the  Complainer,  March  9. 
tlien  his  title  to  complain  would  be  undoubted ;  but  this  did  not  Motion  for 
happen:  and  besides,  I  see  no  injury  has  been  suffered ;  I  am,       6™^  - 
therefore,  inclined  to  dismiss  the  complaint* 

L^ord  Robertson. — /  agree^  mth  regard  to  doubts  on  the  title, 
mth  Lord  Glenlee.    The  laxD  of  Scotland  knows  of  no  popular 
adion  against  a  judge.     I  agree  also  with  his  Lordship  in  think- 
ing that  the  Coroplainer  has  no  title ;  he  must  qualify  an  interest 
peculiar  to  himself:  no  such  title,  however,  is  alleged ;  he  has  no 
more  than  any  other  inhabitant  of  the  county.    And  as  to  the 
case  of  Sellar,  I  have  even  very  great  doubts  on  the  title  of  the 
Complainer,  in  tlmt  case.     As  to  the  merits,  however,  I  differ 
irom  Lord  Glenlee.     There  can  be  no  doubt  that  substitution, 
granted  merely  for  routine  business,  as  signing  warrants,  &c. 
would  not  fall  under  the  Act.     But  the  substitution  here  com- 
plained of  is  of  a  very  different  nature ;  it  is  so  broad,  that  if  Mr, 
Gilzean  were  in  any  way  incapacitated,  the  Defender  may  act ; 
^'\i'\&  not  at  this  moment  recalled  or  resigned.     No  man  can  act 
38 judge  and  procurator  in  the  same  court ;  and,  therefore,  were 
^  question  to  rest  on  the  merits,  [  should  be  inclined  to  enter- 
^  the  complaint ;  but  only  to  the  effect  of  giving  the  most 
ieoient  sentence,  and  should  only  go  the  length  of  the  mere 
«^ct  letter. 

Lord  Bannati/ne. — The  competency  depends  much  on  the 

^   The  Complainer  has  shown  no  action  of  his,  wherein  the 

"Cfender  acted  both  as  judge  and  procurator ;   and    there  is 

'lotMngin  the  commission  to  prevent  his  also  acting  as  procurator. 

lue  Court  can  take  cognizance  in  the  shape  before  us ;  they  can 

uo  so  at  any  time,  ex  officio.     The  Complainer  has  shown  no  title 

^  complain ;  and  I  am,  therefore,  for  dismissing  the  complaint. 

Lord  Justice  Clerk, — On  the  title,  I  am  clear  that  the  Complainer 

^  a  good  one.     I  am  not  in  the  least  moved,  as  to  the  case  of 


^e  Lord  Chancellor  was  absent  on  account  of  illness. 
*^e  Chief  Justice  of  the  Kmg's  Bench  sat  in  the  House  during 
"»«  bearing  of  the  Appeal. 
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1819.  that  there  was  no  title  in  the  Appellant.  That 
Court  cannot  make  an  act  criminal  which  is  not  so 
by  the  common  law  of  Scotland.  The  Act  of 
Sederunt  recognizes  the  common  law  as  the 
foundation  of  their  Act,  which  made  the  law  more 
public ;  and  it  is  again  recognized  more  fiiUy  in 

Murray,  which  related  to  statutory  penalties.  This  Complainer 
only  meant  to  enforce  your  LfOrdships*  Act  of  Sederunt.  There 
is  no  distinction  as  to  the  party  complaining,  whether  litigant  or 
procurator.  The  party  here  complaining  has  a  positive  interest, 
and  is,  undoubtedly,  entitled  to  complain,  and  has  fully  more 
interest  than  a  procurator.  It  gives  me  a  good  title  to  com- 
plain, if  a  judge  shall  act  against  me  in  any  cause,  in  the  same 
court,  because  of  influence,  &c.;  and  he  has,  therefore,  as  tangible 
a  title  as  can  be  conceived.  The  case  of  Murray,  alluded  to,  does 
not  apply.  On  the  merits,  the  question  is.  Has  there  been  a 
violation  of  the  Act  of  Sederunt  ?  There  is  ho  doubt  that  the 
great  object  of  the  Act  was  to  affect  the  existing  and  permanent 
judges.  It  would  be  an  odious  practice,  in  any  process  depend- 
ing before  a  court,  to  permit  the  judge,  in  any  case,  to  act  as 
agent.  The  question  here  is,  whether  this  substitution  be  within 
the  scope  of  the  act.  Now  I  agree  with  Lord  Robertson,  that 
this  is  not  a  limited  substitution^  but  a  general  one,  enabling  Mr. 
Mackenzie  to  act  in  every  case,  in  certain  circumstances,  viz. 
absence,  indisposition,  or  disqualification.  Now  this  word, 
"  disqualification,"  is  very  important  in  judging  of  the  nature  of 
the  substitution  ;  for  the  permanent  substitute  may  even  now  be 
in  that  predicament,  in  a  process  at  his  own  instance,  or  in  behalf 
of  the  numerous  constituents  for  whom  Mr.  Gilzean  acts ;  so  that 
Mr.  Mackenzie  will  be  entitled  to  judge  in  cases,  even  after  Mr. 
Gilzean's  return ;  and  I  am,  therefore,  clear  that  the  substitution 
is  neither  sopite  nor  recalled ;  at  least,  of  recall  there  is  no 
evidence.  Is  this  decent  ?  I  am  not  prepared  to  say  that  the 
Complainer  is  not  entitled  to  have  the  substitution  recalled; 
being  clearly  within  the  spirit  of  the  act.  If  a  special  substitu- 
tion be  necessary,  it  should  not  be  given  to  an  agent. 

However,  I  conceive,  that  if  the  complaint  is  to  be  enter* 
tainedf  the  slightest  possible  judgment  should  be  given. 
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16  of  the  cases  which  have  been  cited.    The  Act      isig- 
'Sederunt  prohibits  inferior  ludires  to  act  as  pro-  ^— *>^^— ^ 
irators»  or  agents,  before  their  respective  courts  j        v. 
id  considering  it,  as  they  by  their  act  declare  it  >«acki»«ib. 
I  be,  an  abuse,  **  contrary  to  law,  and  subversive 
of  the  impartial  administration  of  justice, for  any 
judge  to  act  as  procurator,  or  agent,  in  any  cause 
depending  before  his  court,  and  having  observed 
that  such   illegal  and  improper  practices  had 
prevailed  in  some  of  the  inferior  courts,  and 
might  prevail  in  others ;  to  prevent  such  abuse 
in  time  to    come,    they  strictly  prohibit    all 
sheriffs  substitute   from   acting,  directly  or  in- 
directly, before  their  several  courts,  in  any  cause 
depending  before  them." 

Whether  the  act  done  by  Mr.  Mackenzie  comes 
thin  the  prohibition,  is  not  now  to  be  discussed 
xc;  because  the  Court  below  have  only  con- 
lered  the  question,  whether  the  Appellant  was 
titled  to  sue.  In  the  cases  cited,  the  Court  does 
ein  to  have  acted  on  petition  and  complaint, 
Lthout  the  concurrence  of  the  public  prosecutor, 
utin  all  those  cases,  the  Court  acted  under  cir- 
imstances  which  brought  the  matter  before  them 
^^u  ex  officio. 

It  is  not  customary,  in  proposing  to  affirm  a 
tdgment,  to  go,  at  large,  into  the  reasons  for 
firmance ;  and,  unless  some  Lord  differs  from 
te,  I  shall  propose  to  find  that  the  decision  of  the 
ourt  of  Session  is  not  wrong,  finding,  as  I  do, 
^^t  the  judges  of  the  Court  of  Session,  having  the 
^^es  before  them,  have  paid  no  regard  to  them, 
^gree  that  the  appointment  of  a  person,  known 
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iei9«  to  be  acting  as  agent,  to  be  sheriff's  substitu 
was  highly  improper.  It  is  a  practice  which  ou{ 
not  to  be  continued.  It  may  lead  to  great  inc< 
MACKBHziE.  venienccs,  to  speak  of  it  in  the  mildest  ten 
But  as  all  the  judges  agree  that  if  the  compla 
had  been  entertained,  they  should  have  inflict 
a  slight  punishment,  it  is  not  worth  while  tO] 
verse  the  judgment 

There  is,  however,  so  much  in  the  case,  that 
cannot  recommend  to  the  House  to  give  costs  f( 
Mr.  Mackenzie,  although,  by  this  judgment,  he 
absolved.* 

*  By  the  act  20  Geo.  2.  c.  43.  for  abolishing  herital 
jurisdictions  in  Scotland,  the  appointment  of  sherifi&  of  coanti 
and  stewartries,  heritable,  or  for  life,  and  their  jurisdictioi 
&c.  was  taken  away  from  subjects,  and  resumed  and  annexed 
the  crown ;  and  by  sect.  29.  it  was  enacted,  that  there  should  I 
but  one  sheriff  or  Stewart  depute,  in  each  county,  &c.  in  Sa 
land,  to  be  appointed  by  the  King,  after  seven  years  from  tl 
date  of  the  Act,  ad  vitam  aut  culpam  ;  and  to  every  such  shei 
depqte  is  given  power  to  appoint  one  or  more  shenfi&  substiU 
to  act  during  his  pleasure. 

The  sherifi&  depute  and  their  substitutes  have,  by  the  law 
Scotland,  very  large  jurisdiction,  both  civil  and  criminal,  indudi 
the  trial  of  almost  every  species  of  crime,  and  of  the  roost  i 
portant  civil  causes.     See  Ersk,  Inst.  b.  i.  t.  4<.  ss.  3,  4,  et  seq. 

The  rule,  therefore,  which  prohibits  their  acting  as  agen 
is  of  much  greater  importance  than  in  England,  where  1 
sheriff  has  a  very  limited  jurisdiction.  But  even  here  the  1 
has  provided  ( 1  Hen.  5.  c.  4.),  that  no  under-sheriff,  sheri 
clerk,  receiver,  or  bailiff,  shall  practise  as  an  attorney,  in  t 
King*8  courts,  during  the  time  when  he  is  in  office  with  f 
sheriff. 

This  statute  is  evaded  by  practising  in  the  name  of  ot! 
attorneys,  or  by  putting  in  sham  deputies  as  nominal  und 
sheriffii ;  a  practice  which  excited  the  indignation  of  Dalton.  I 
Bloc.  Com.  i.  345. 
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SCOTLAND. 


APPEAL    FROM   THE   COURT   OF   SESSION. 

Major  General    John   Hughes,^ 
and     Sir     Hew     Dalrymple  >  Appellants, 
Hamilton,  Baronet .........  j 

William  Gordon,  Esq.  of  Milrig. .  Respondent. 

The  sale  of  a  superiority*  of  a  forty-shilling  land,  of  old 
extent,  ivith  warrandice,  does  not  necessarily  imply  a 
wtrruity  of  a  freehold  qualification. 

In  an  action  where  the  summons  concludes  for  peaceable 
enjoyment  of  lands  sold,  with  warrandice,  or  damages, 
in  case  of  eviction,  it  is  in  form  and  substance  an 
action  upon  the  warrandice  ;  and  unless  the  pursuer 
proves  that  he  is  evicted  of  something  expressed,  or 
necessarily  implied,  in  the  warrandice,  he  cannot  recover 
in  that  form  oi  action. 

An  offer,  by  the  defender,  to  meet  the  plaintiff  in  another 
action,  if  he  amends  his  pleading,  is  not  a  waiver  of  the 
form. 

A  conveyance,  referring  to  letters  of  a  preceding  treaty, 
but  not  specifying  what  letters,  is  too  uncertain  to 
incorporate  the  letters,  and  make  them  part  of  the  final 
contract. 

Such  letters  cannot  be  used  in  evidence,  to  explain  the 
contract,  by  showing  what  was  intended  to  be  part  of 
the  sale  and  purchase,  although  not  expressed  in  the 
conveyance. 

i  HE  Appellant  was  proprietor  of  the  estate  of      1819. 
Milriff,  held  of  the  crown,  and  estimated  a  GOs.  ^"^"v-^^ 

1        1       /•     1  1  mi  A  If  1      •  HDOHBS  ANl^ 

land  of  old  extent.     The  Appellant  entered  into  Hamilton  o. 
a  treaty  with  Mr.  Charles  Stewart,  writer  to  the  J^'^^'^J^f  jj,^ 
ngnet,  who  acted  for  the  Respondent  for  the  sale  case. 

*  For  explanations  of  the  nature  of  superiorities,  and  of  the 
oU  extent,  and  the  amount  sufficient  to  confer  a  freehold  quali- 
fi^stioni  &c.  see  the  case  of  Geddet  v.  Stewart,  and  the  notes, 
«^,  p.  164,  et  seq. 
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1819.       of  Milrig ;  and  the  parties  having  at  last  come 

^"-^^— "-^  an  agreement  for  the  sale  of  this  estate,  with  tl 

HAMILTON     exception  of  the  superiority  of  a  part  called  tl 

V,  GORDON,     twenty-shilling  land  of  Millside,  regular  instr 

ments  of  obligation  of  feu  of  the  part  of  which  tl 

superiority'  was  to  be  retained,  and  disposition  , 

the  remaining  part,  were  duly  executed  by  th 

Appellant,  and  also  by  Sir  Hew  Dalrymple  HamiJ 

ton  and  John  Barnes,  Esquire,  now  deceased,  a 

Nov.7andii,  trustccs  for  Mrs.  Hughes,  whose  provisions  uodei 

'^^*      marriage  contract  were  secured  upon  the  estate  (^ 

Milrig.    The  instrument  of  agreement  or  obliga 

tion  is  in  these  words :  ''  Know  all  men  by  thesi 

presents,    that    I,   Lieutenant    Colonel   Johi 

Hughes,  of  Milrig,  heritable  proprietor  of  th€ 

'^  lands  and  others  underwritten,  with  the  specia 

•*  advice  and  consent  of  Sir  Hew  Hamilton  Dal 

rymple  of  Bargany  and  North  Berwick,  Baronet 

and  John  Barnes  of  Lansdowne-place,  in  tli< 

county  of  Middlesex,  Esquire,  trust-disponcc 

"  of  me  the  said  John  Hughes,  conform  to  dispci 

sition  by  me  in  their  favour,  in  trust  for  behoc 

of  Mrs.  Hamilla  Hamilton,  my  spouse,  and  th 

other  purposes  therein  mentioned,  dated  th 

22d  July,  1802,  upon  which  they  stand  infef 

'^  conform  to  instrument  of  sasine,  dated  Ist,  an 

registered  in  the  general  register  of  sasines,  th 

15th  September  thereafter ;  and  we  the  said  SJ 

Hew  Dalrymple  Hamilton  and  John  Barnes,  fc 

all  right  which  we  have  to  the  lands  and  othei 

"  underwritten,  at  present  or  upon  the  decease  c 

'^  the  said  John  Hughes,  in  virtue  of  the  foresai 

^<  disposition  and  infeftment,  considering  that  b 
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missives  of  sale  of  different  dates,  I   the  said      1819. 
John  Hughes  sold  to  William  Gordon,  Esquire,  ^^""v^"*^ 

HUGHSS  AS 

*^  some  time  senior  judge  at  Arnee  in  the  East  hamiltov 
"Indies,  the  forty-shilling  land  of  Milrig,  awrf^-^^^'^^^- 
*'  twenty -shilling  land  of  Millside  of  old  extent  j 
^^  with  the  teinds  and  pertinents  at  the  price  of 
**  13,125/.    sterling,    by  which    missives   it   was 
*^  agreed  that  I  the  said  John    Hughes  should 
*"  retain  the  superiority  of  the  said  whole  lands,  in 
^  which  I  stand  publicly  infefl  until  Michaelmas 
''  1 808,  at  which  time  I  became  bound  to  denude 
"  ^Z"  the  supe^nority  thereof  excepting  the  twenty- 
''  sliilling  land  of  old  extent  of  Millside^  so  far  as 
''M^gaids  the  superiority  thereof  which  was  to 
"  remain  in  my  person,  and  the  property  thereof 
^  ^Mras  to  be  held  feu  of  me  and  my  successors ;  and 
"  ^^^hereas  the  parties  hereto  have  of  even  date 
^  "^Pidth  these  presents  executed  a  feu  right  and  dis- 
'*  (Position  of  the  said  whole  lands  in  favour  of  the 
^  s^aud  William  Gordon  for  payment  of  the  feu- 
^  duties  therein  specified,  in  consideration  of  pay- 
**  meat  of  and  security  for  the  said  sum  of  13,125/. 
as  the  price  of  said  lands  in  manner  therein 
nokentioned,    and  that  it  is  proper  we   should 
the  obligation  underwritten,   as  to  the 
iperiority    of  the  said  forty-shilling  land  of 
^  ^Aiilrig;.  therefore  we  hereby  bind  and  oblige 
"*  ourselves,  for  our  several  rights  and  interests 
*'  4Ebresaid,  and  our  heirs  and  successors,  at  and 
^   Cigainst  the  term  of  Michaelmas,  1 808,  to  make,    • 
^    Execute,  and  deliver  to  the  said  William  Gordon, 
^    luis  heirs  or  assignees,  at  our  expence,  a  formal^ 
x^alid,  and  effectual  disposition  in  his  and  their 
*5ivour,  of  all  and  whole  the  said  forty-shilling 
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1819.      **  lando/Milrig  of  old  extent 9  comprehending  as 
^*^v^^  "  parts  of  the  same^  the  lands  of  Milrtg-hill,  with 
HAMILTON    "  houses  and  pertinents  oj  the  same,  excepting  the 
V.  ooRDOH.    c(  privilege  of  pasturage  on  the  common  of  Galston, 
"  lyi^g  within  the  barony  ofRiccarton,  bailiary  of 
Kyle-Stewart  and  shire  of  Ayr^  as  tfie  same  are 
described  in  the  public  rights  of  said  lands  ;  which 
disposition  shall  contain  procuratory  of  resigna— 
"  tion,  precept  of  sasine,  clause  of  absolute  war— 
^'  randice  on  the  part  of  me  the  said  John  Hughes,^ 
"  and  from  fact  and  deed  on  the  part  of  us  th^ 
"  said  trustees,  with  an  assignation  to  the  clausi 
"  of  warrandice  in  the  trust  deed   in  our  favour 
"  assignation  to  writs  and  evidents,  and  to  the  fe 
**  duties  and   casualties  of  superiority  and  otbe 
^^  clauses  in  common  form  ;  and  also  a  clause 
cepting  from  said  disposition,  the  feu-right 
the  said  forty-shilling  land  and  others,  as  co 
tained  in  our  foresaid  feu  disposition  in  &voi^  r 
"  of  the  said  William  Gordon  ;  which  dispositio 
^^  shall  be  so  granted  by  us  at  the  term  foresai 
"  under  the  penalty  of  100/.  sterling  to  be  paid 
"  us  to  the  said  William  Gordon,  or  his  foresaid 
^^  in  case  of  our  not  granting  the  same,  over  aife.  ^ 
"  above  performance." 

The  feu  right*  and  disposition  of  the  superiority^ 
are  agreeable  to  this  obligation.     The  disposition? 
is  in  the  names  of  the  same  parties,  and  after  re- 
citing the  obligation  it  proceeds :  "  Therefore  we 
"  have  sold  and  disponed,  as  we  do  hereby,  for  all 
"  right  we  or  any  of  us  have  or  can  pretend  in  the 
^*  premises,  sell,  alienate,   and  dispone  from   us 

*  The  statement  of  this  instrument  is  omitted,  as  being  imma« 
terial  to  the  point  in  question. 
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^  our  heirs  and  successors,  to  and  in  favour  of  the      isig. 

**8iid  William  Gordon,  his  heirs  and  assignees  '      ^ ' 

**  idiomsoever,  heritably  and  irredeemably  all  and  hamiltov  v. 

"whole  the  forty'shilling  land  of  Milrig  of  oW**^*''^*' 

"  extent^  domprehending  as  parts  of  the  same  the 

^  lands  of  Milrig'hillj  with  houses  and  pertinents 

"  of  the  same^  excepting  the  privilege  of  pasturage 

"on  the  common  of  Galston,  together  with  the 

**  tdndsy  parsonage,  and  vicarage  of  the  said  lands 

^  bfkig  within  the  barony  of  Riccarton,  bailiary  of 

"  Kyk^ewart,  and  shire  of  Ayr^  together  with  all 

"  r^t,  title,  and  interest,  claim  of  right,  property, 

^  and  possession,  as  well  petitory  as  possessory, 

"which  we  or    any  of   us,    our    predecessors, 

"  aatfaors,  heirs,  and  successors  have,  had,  or  can 

^anyways  claim  or  pretend  thereto,  in  all  time 

*  coining;    in   which  lands,  teinds,   and  others 

"above  disponed,  we  bind  and  oblige  ourselves 

"and  our  foresaids  to  infeft  and  seise  the  said 

"Wniiam  Gordon.** 

Thie  procuratory  of  resignation  is  conformable 
to  this  disposition. 

The  clause  of  warrandice  is  thus  expressed  : 
"  Which  lands  and  others  above  disponed^  with  this 
"  right  and  disposition  of  the  same,  and  infefl- 
"  ment  to  follow  hereon,  we  bind  and  oblige  our- 
"  lehres  for  our  several  rights  and  interests  before 
**  written,  to  warrant  to  the  said  William  Gordon 
"and  his  foresaids  as  follows*^  videlicet,  I  the 
**  «aid  John  Hughes  oblige  myself  and  my  fbre- 
"  8a&  to  warrant  the  same  to  be  free  of  all  burdens 
"sod  incumbrances,  and  grounds  of  eviction 
''  whatever,  at  all  hands  and  against  all  deadly  as 
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1819.       ''  law  will ;  and  we  the  said  Sir  Hew  Dairy mple 
^•**""^^'^*^  "  Hamilton  and  John  Barnes,  as  trusteees  foresaid, 

HUGHES  AHD    .^     ,  ,  ,.  ,  ^  , 

MAMiLTOKv,      do  oblige   ourselves  to  warrant  these  presents 
•ORDOK.       «(  fj.^m  ^yj.  ^^Q  f^ciz  and  deeds  only;  and  further 

^^  we  hereby  assign  and  make  over  to  the  said 
'^  William  Gordon,  and  his  foresaids,  the  clause  of 
^'  absolute  warrandice  contained  in  the  foresaid 
^'  trust  disposition  in  our  favour,  excepting  always 
^'  from  this  warrandice  the  feu  right  and  disposi- 
"  tion  before  mentioned  of  the  property  of  the 
^'  said  lands  of  Milrig  and  others  granted  by  us  to 
"  the  said  William  Gordon  as  aforesaid/' 

The  Respondent,  in   1812,  for  the  first  time, 
claimed  to  be  admitted   upon  the    roll  of  free- 
holders for  the  county  of  Ayr,  at  their  Michael- 
mas Head  Court,  held  upon  the  6th  of  October, 
1312;  and  in  evidence  of  the  old  extent  of  the 
lands  upon  which  his  claim   of  inrolment  wa» 
made^  he  produced  an  extract  from  the  records  of* 
Chancery,  of  a  retour  of  the  service  of  Alexander 
Nisbet,  of  Greenholm,  as  nearest  lawful  heir  o£* 
Margaret  Nisbet,  his  mother,  inter  alia,  in  the 
forty-shilling  land  of  Milrig,  therein  retoured  to 
be  a  forty-shilling  land  of  old  extent,  expede  be- 
fore the  sheriff  of  Ayr,  on  the  25th  of  December^ 
1578. 

By  the  titles  and  documents  then  produced,  the 
Respondent's  qualification,  as  a  freeholder,  wa^ 
held  to  have  been  sufficiently  established,  and  b  ^ 
was  accordingly  admitted  to  the  roll ;  but  at  th  ^ 
meeting  for  electing  a  commissioner  to  serve  i  * 
Parliament,  held  upon  the  2Sd  of  the  same  mont^^ 
i^October,  an  objection  to  the  Respondent's 
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WIS  Stated,  on  the  part  of  Sir  Andrew  Cathcart^  of      1819. 

Carleton,  Baronet,  founded   upon  an   allegation  ' ^-— ' 

that  the  document  preserved  in  Chancery,  as  the  hamiltohv. 
warrant  of  the  record  of  the  retour  of  the  service  ®®*^^*- 
of  Alexander  Nisbet,  in  the  forty-shilling  land  of 
Milrig,  in  that  office,  was  not  an  authentic  or  pro- 
bative retour.  This  objection  was  repelled  by  the 
Court  of  Freeholders ;  but  a  petition  and  com- 
pfaunt  was  presented,  in  the  name  of  Sir  Andrew 
Cothcart,  to  the  First  Division  of  the  Court  of 
Session,  praying  that,  upon  the  ground  above 
alluded  to,  the  Respondent  should  be  found  not 
to  have  produced  proper  and  sufficient  evidence 
€€  the  old  extent  of  his  lands,  and  that  his 
name  should  be  ordered  to  be  expunged  from  the 
roU. 

Of  these  proceedings  the  Appellants  were  ap- Dec.24,  is  12. 
prised^  by  an  instrutnent  of  protest,  in  the  name  of 
the  Respondent,  which  was  immediately  followed 
by  the  execution  of  a  summons,  in  an  action  of 
warrandice  against  them.  In  this  action,  how- 
ever, no  farther  proceedings  were  taken  until  after 
the  issue  of  the  complaint,  at  the  instance  of  Sir 
Andrew  Cathcart,  which  terminated  in  a  judg- 
Q^t  of  finding  '^  That  Mr.  Gordon  was  not  en-March3,i8is. 
*^  titled,  in  virtue  of  his  titles  produced,  to  be 
^  enrolled  in  the  roll  of  freeholders  for  the  shire 
**of  Ayr,**  This  judgment  appears  to  have 
proceeded  upon  the  ground  that  the  registration 
^the  retour,  above  alluded  to  in  the  books  of 
^^^hancery,  was  liable  to  challenge,  and  that  the 
document  exhibited  by  the  clerks  of  Chancery  as 
^e  warrant  of  registration,  did  not  appear  to  be 

Cither  an  original  retour,  or  a  duly  authenticated 
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i8]9.  copy  of  such  retour.  Having  been  thus  removed 
from  his  place  on  the  roll  of  freeholders,  until  he 
should  be  able  to  establish,  by  better  evidence,  the 
GORDON.  old  extent  of  his  lands,  the  Respondent  began  to 
move  in  the  action  which  he  had  previously  insti- 
tuted against  the  Appellants. 

The  summons,  in  this  action,  proceeds  upon  a 
narrative  of  the  transactions  between  the  Re- 
spondent and  Appellants,  and  particularly  upon 
a  recital  of  the  deeds  of  conveyance  executed  in 
favour  of  the  former ;  consisting,  in  the^r^^  place, 
of  the  disposition  of  the  whole  lands  to  be  held  in 
feu  of  the  granters ;  secondly j  of  the  obligation  to 
conveyat  a  certain  subsequent  term,  the  superiority 
of  that  part  of  the  lands  called  Milrig  and  MUrig- 
hill ;  and  thirdly,  the  disposition  and  conveyance 
of  that  superiority  in  terms  of  the  previous  obligar 
tion.  This  last  is  the  deed  mainly  founded  on, 
and  from  that  deed  the  clause  of  warrandice, 
already  quoted,  is  given  as  the  basis  of  the  action. 
The  summons  then  proceeds  to  narrate  the  history 
of  the  Respondent's  inrolment,  and  the  nature 
and  grounds  of  the  complaint  against  that  inrdl- 
ment,  which  was  then  in  dependence ;  and  upoi 
these  premises  the  summons  proceeds  to  aver 
that  '^  in  the  bargain  between  the  said  Johi 
^^  Hughes  and  William  Gordon,  for  the  purchass 
'^  of  the  said  lands  of  Milrig,  it  was  stipulated  m 
^^  aforesaid,  that  the  said  William  Gordon  was  t 
'^  have  a  freehold  qualification  at  Michaelmas 
^'  1808,  and  in  terms  of  the  obligation  before  re 
cited,  and  disposition  granted  by  the  i^d  Jobfl 
Hughes,  Sir  Hew  Dalrymple  Hamilton,  and 
^  John  Barnes,  they,  for  their  respective  interests 
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i.re  liable  in  warrandice  of  the  said  disposition,       1819* 
and  are  bound  to  free  and  relieve  the  pursuer  of  ^*"^>^-~*^ 
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'*  21.11  risk  and  consequences  of  the  petition  and  Hamilton  v. 
**  c^omplaint  before  mentioned^  and  of  any  decreet  o^rdow. 
^<  or  act  and  warrant  to  be  pronounced   in  the 
'*  ssune,"   &c.      The  summons  concludes  alter- 
nately, that  the  Appellants  should  maintain  the 
ptirsuer  in  the  peaceable  possession  of  the  said  free- 
hold qualification,  '^  or  otherwise,  and  in  case  of 
^^  eviction  of  the   said  freehold  qualification  and 
'*  r-igbt  of  voting,  as  aforesaid,  by  any  decreet  or 
"*  3.et,  and  warrant,  to  follow  and  be  pronounced  in 
'*  tlie   foresaid  petition  and  complaint,  the  said' 
**  defenders  ought  and  should  be  decerned  and 
^'  ordained  by  decree  foresaid,  to  make  payment 
^  to  the  pursuer  of  the  said  sum  of  1000/.  sterling, 
^  as  the  price  and  value  of  the  said  freehold  qua- 
^  lification^  with  the  legal  interest  thereof,  from 
**  tlie  date  of  eviction,  by  any  decreet  or  act,  and 
^  warrant,  to  be  pronounced  in  the  foresaid  peti- 
^*  tion  and  complaint ;  as  also  to  make  payment 
"*  to  the  pursuer  of  the  sum  of  500/.  sterling,  in 
""  name  of  damages,  and  by  way  of  recompence 
*'  lor  the  loss  sustained  by  the  pursuer  through 
^'  the  said  eviction,  and  in  solatium  of  the  detri- 
^  ment  arising  from  the  loss  of  the  pursuer's  vote 
"*  and  right  of  electing  at  the  said  election  meet- 
""  ing  ;  together  with  the  expences  incurred,  or  to 
^  he  incurred,  by  the  pursuer,  in  the  said  petition 
^^  and  complaint,'*  &c. 

The  following  defences  were  stated  by  the  Ap- 
pellants : — ^^  None  of  the  writings  founded  on  in 
^  the  summons  of  this  action  have  been  produced, 
'*  and  until  they  are  seen^  the  defenders  cannot 
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OORDOir.  ^^ 


1819.      «  know  whether  by  their  terms  they  afford  any 

^3^jjJ  "  ground  for  the  pursuer's  conclusions.      From 

J|AMiLTOH «.  *Mhe  pursuer's  own  shewing,  however,  it  would 

appear  that  he  made  a  slump  bargain  of  the  pro- 
perty as  well  as  the  superiority  of  Milrig,  and 
'^  that  no  warrandice  was  undertaken  by  General 

^^  Hughes,  that  the  superiority  afforded  a  freehold 

'^  qualification,  but  only  that  the  superiority  truly 
belonged  to  him,  which  is  not  disputed,  ~  no 
eviction  of  the  superiority  having  taken  place, 
or  even  been  threatened.  In  point  of  &ct» 
General  Hughes  is  conscious  that  he  never 
meant  to  undertake  any  warrandice  of  a  freehold 
qtmlification ;  and  that  if  such  a  thing  had  be^n 
required  of  him  in  the  course  of  the  transaction^ 
he  would  rather  have  been  off  from  the  bargain 
than  agreed  to  it.  If,  therefore,  there  is 
any  thing  in  the  writings  referred  to  in  the 
summons  importing  such  warrandice^  it  must 
have  crept  in  per  incuriantj  and  was  not  part 

"  contractus  between  the  parties. 

''  As  to  the  other  defenders,  Sir  Hew  Hamilton 
and  Mr.  Barnes,  nothing  is  stated  in  the  summonsH 
that  can  implicate  them  in  the  alleged  warran — 
dice.     They  are  merely  said  to  have  warrant! 

*^  from  their  own  facts  and  deeds ;    and  as 
breach  of  this  is  alleged,  they  will  fall  to  bt 
immediately  assoilzied   and  found  entitled 
their  expences.*' 
This  action  came  before  Lord  Glenlee,  Ordinarjr^i 

and  his  Lordship  on  hearing  parties  appointed  th»  ^ 

case  to  be  stated  to  the  Court  in  mutual  infor^^ 

mations. 
In  the  information  for  the  Respondent  in  th^  ^ 
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court  below,  certain  letters  of  treaty  preliminary      laig. 
to  the  conveyances  were  offered  to  prove  an  obli-  ^"•"v^—^ 

,^^.  •  1  A  ,1  1  .     HUGHBS  AMD 

Station  by  the  Appellants  to  convey  and  warrant,  hamiltoh  v. 
^ot  only  the  lands  and  superiority,  or  crown  vas-  ®<>">^*- 
^age  of  Milrigy  but  absolutely  a  freehold  qualifi- 
cation in  the  county  of  Ayr,     The  Appellants 
denied  that  these  letters  were  admissible  evidence 
id  the  case  after  the  execution  of  formal  instru- 
iteiits;  and  they  also  pleaded  that  if  they  had  been 
adtnissible,    they  did  not  prove  the  obligation 
alleged  by  the  Respondent 

liie  second  division  of  the  Court  of  Session  Dec.  i,  i^u, 
pt'onounced  the  following  interlocutor :  **  Upon pfStintCTio. 
**  report  of  Lord  Glenlee,  and  having  advised  the  cutor  of  the 
informations  for  the  parties,  the  Lords  repel  the  pealed  from. 
'*  defences  proponed ;  find  it  relevant  to  diminish 
''  the  price  of  the  lands,  that  it  was  intended  by  the 
^  parties  that  the  lands  should  entitle  the  pur- 
^  chaser  to  a  qualification  as  a  freeholder,  affording 
^  II  right  to  vote  at  elections  ;  ordain  the  pursuer 
'*'  to  give  in  within  ten  days,  a  pointed  conde- 
^  scendenceof  the  amount  of  diminution  of  price 
**  ^aianded  by  him,  as  well  as  of  the  damages 
^  concluded  for,  and  reserve  consideration  of  the 
'*  conclusion  for  expences  till  the  issue  of  the 
**  piiocipal  cause.** 

In  consequence  of  this  interlocutor,  various 
proceedings  *  took  place  in  the  Court  below,  to 
ascertain  the  value  of  the  freehold  qualification  in 

^  These  proceedings  are  not  stated,  because  the  question 
whicdi  gave  rise  to  them  became  immaterial  by  tlie  judgment  of 
^  House  of  Lords  upon  the  preliminary  question  of  right  upon 
^  terms  of  the  contract. 
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1819.  dispute^  and  the  expences  incurred  by  the  Re* 
^"""^^^^^^  spondent  in  the  proceedings  against  him  in  the 
HAMiLToir  V.  Freeholders*  Court  and  Court  of  Session,  upon  the 
ooRDOK.       subject  of  his  right  to  vote  and  remain  upon  the 

.   roll  of  freeholders. 
Feb.  8, 1816,      Upou  thesc  poiuts  the  Court  pronounced  the  fol* 
xf^Jd  fmcrio-  lowing  interlocutor :  "  The  Liords  having  resumed 
cutorofthe    <<  Consideration  of  the  cause,  and  advised  the  oon- 
|)eaiiedfroin.    *^  desceudeuce    and    additional    condescendence 
**  for  the  pursuer,  with  answers  thereto,  decern 
**  against  the  defender  for  payment  of  538/.  1 8#.  4dL 
**  sterling,  as  the  amount  of  diminution  of  price, 
**  to  which  the  pursuer  is  entitled  in  terms  of  the 
^'  judgment  of  the  Court,  with  legal  interest  of 
'^  the  same,  from  and  after  the  3d  March  1813,  as 
'*  the  date  of  eviction ;  also  for  payment  of  l&lL 
^^  Ss.  Sd.  sterling,  being  the  amount  of  the  ez- 
^*  pence  incurred  by  the  pursuer  in  maintainiog 
*^  his  title  as  a  freeholder  against  the  challenge  oT 
*'  Sir  Andrew  Cathcart }  find  the  defenders  liable 
**  in  expences,  subject  to  modification,  and  remit 
*'  to  the  auditor  to  report  on  the  account  therec^ 
''  when  lodged ;    and  quoad  ultra  assoilzie   the 
''  defenders  from  the  conclusions  of  the  libel  aoA 
"  decern.** 

Against  these  several  interlocutors  an  a|qpeaZl 
was  presented  to  the  House  of  Lords,  and  oKn 
2Sd  March,  1819,  came  on  to.be  argued. 

For  the  Appellants — iheSolicitor  General  and  M^ 
Lunuden.  For  the  Respondents — Mr.  ffithcr^d 
and  Mr.  Abercrombk. 
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Two  .principal  questions  were  argued.  1819. 

1.  Upon  the  question  as  to  the  admissibility  of ' — v— ^ 
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toe  preliminary  correspondence  as  evidence  on  the  Hamilton  v. 
part  of  the  Respondent,    Stair's  Inst  Tit  Pro-  o^'^o*- 
bation»  Clinan  v.  Cooke,  Scho.  and  Le£  Rep.  voL  i. 
p.  22}  and  fFigfeszvorth  v.  Dallison,  Doug.  Rep. 
p.  206,  were  cited ;  and  it  was  compared  to  the 
cases  of  latent  ambiguity,  where  parol  and  external 
written  evidence  has  been  admitted  to  explain  a 
deed.*    Upon  the  general  question,  Hughes  v. 
Gardonj  decided  in  the  Court  of  Session  before  the 
Second  Division  in  the  year  1811,  was  cited. 

2.  Upon  the  question  whether  the  contract 
implied  a  warrandice,  it  was  said  the  parties  agreed 
to  tell  and  to  buy  the  lands  of  Milrig,  both  par- 
ties understanding  that  the  40;.  land  had  the  qua- 
lity' of  affording  Mr.  Gordon  a  title  to  be  inroUed 
tt  a  iiieeholder,  and  both  understanding  it  on 
grounds  equally  known  to  both,  viz.  the  actual 
^rolment  and  the  title-deeds. 

For  the  Appellants  the  arguments  were  thus 
tttted:-*- 

There  is  no  reason  to  doubt,  that  de  facto  the 
crown-vassal  in  the  40;.  land  of  Milrig  had  been 

*  On  this  point,  see  Beaumoni  v.  Field,  I  Baraewell  and 
Aldenon^t  Reports,  207,  which  was  a  case  of  letters  written  upon 
^  prefious  treaty,  and  admitted  to  explain  a  deed. 

The  deed  in  that  case  purported  to  conyey  coal  mines  by  a 
certain  description;  and  there  were  no  mines  corresponding 
^  the  description.  So  in  this  case,  if  the  disposition  had  pro- 
fessed to  convey,  or  the  warrandice  had  included  a  freehold  qua- 
ttcadoa  by  an  erroneous  or  mistaken  description,  the  letttts 

°i^bave  been  held  admissible. 
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1819.      a  freeholder  in  virtue  of  his  right  to  these  lai 

^^      V — ^  from  the  very  commencement  of  such  freeb 

HAMILTON  V,  Hghts.    Thc  knds  had  afforded  a  freehold  qua! 

GoRDoir.       cation  during  the  possession  by  the  Appelli 

General  Hughes,  since  he  actually  stood  enroll 

on  these  lands.    It  continued  for  three  years  a 

more  after  the  sale  and  disposition  to  the  Respc 

dent,  and  till  after  the  Respondent  too  was  c 

rolled^  when  an  objection  was  stated.    The  obj< 

tion  was  not  that  the  lands  were  not  truly  44 

lands  of  old  extent,  and  therefore  substantial 

sufficient  to  confer  title  to  a  vote.     But  it  was  th 

that  the  extract  of  the  retour  of  the  lands 

.    Milrig,  which  purported  to  be  taken  from  a  wri 

ing  held  to  be  a  retour  about  the  end  of  the  16i 

century,  had  now  for  the  first  time  been  discoverc 

to  have  been  taken  from  a  writing  of  that  perioi 

but  which  was  not  a  regular  retour.     In  this  wa; 

the  existing  evidence  of  the  old  extent  of  Milri 

which  had  supported  the  vote  on  these  lands  froi 

time  immemorial,  happened  on  the  fourth  year  c 

the  Respondent's  possession  of  these  lands,  to  b 

destroyed  by  an  investigation,  which  the  dilator 

and  imprudent  conduct  of  the  Respondent,  ii 

waiting  for  years,  till  the  eve  of  a  general  election 

before  he  claimed  enrolment,  had  occasioned. 

It  cannot  constitute  a  case  of  eviction  or  c 
warrandice,  either  express  or  implied,  for  it  i 
clear  that  there  was  no  eviction  of  any  subjec 
whatever  by  any  person ;  and  it  is  equidly  clear 
that  the  mere  fact  of  parties  believing  ^  subject  U 
have  any  quality,  would  not  constitute  warrandice, 
even  although  it  never  had  such  quality  at  all ; 
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Otherwise  actions  of  warrandice  would  be  infinite ;      isiq. 
fi*r  there  always  are  prevalent  opinions  as  to  the  '^— *v— ' 
qualities  of  subjects  sold  which  turn  out  to  be  Hamilton  v. 
erroneous.    Far  less,  however,  could  a  claim  of  ®®"^®*- 
^murandice  arise,  when  the  subject  did  po3ses8 
that  quality  as  believed  by  both  parties^  and  by  a 
mdMequent  accident,  which  neither  could  foresee, 
was  afterwards  found  to  want  evidence  to  support 
the  claim.    This  is  a  case  ofpericulum  rd  vendita 
€t  tradita.    The  subject  was  sold  by  the  Appellant 
to.  the  Respondent,  with   a   supposed    quality, 
^out  any  express  warrandice  of  this  quality ; 
and  nothing  was  said  or  done  by  the  Appellants, 
to  which  the  belief  of  the  Respondent  that  the 
sut^t  was  so  qualified  can  be  attributed.    After 
three  years,  an  accidental  discovery  is  made,  and 
the  quality  perishes.    This  seems  no  more  the 
groand  of  claim  against  the  seller,  than  if  a  vol- 
caoo  had  burst  out  from  under  the  lands,  or  if 
they  had  sunk  into  a  gulph.    Though  these  catas- 
tiophes  had  been  prepared  by  the  operation  of 
centuries,  yet  no  claim  would  on  that  account 
bave  existed  against  the  seller,  who  never  could 
be  construed  to  warrant  the  duration  of  the  sub- 
ject, sold,   in  all  its  value  against  innumerable 
scodents.    It  may  be  asked  where  the  claim  could 
^  ?    The  date  of  the  retour  was  about  the  end 
of  the  16th  century.     Since  that  time  the  lands 
^y  have  passed  through  twenty  hands,  by  similar 
bargains.     With   whom  is  the  responsibility  to 
mt?    Prescription  cannot  operate;  it  never  does 
operate,  in  cases  of  eviction  and  warrandice,  except 
from  the  date  of  the  eviction  or  breach  of  war- 
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1819.      randice.  The  claim  then  must  run  back  to  the  date 

'^"-■^/ '  of  the  retour,    and  be  banded  from  purchaser  to 

HAM^LToirr.  purchaser,  till  it  reaches  that  period.     Supposing 
ooRDoir.       the  lands  to  have  been  sold  by  A.  B.  in  1599,  and 
that  A.  B.  had  heirs  at  this  day,  would  they  be 
liable  in  warrandice?     Yet  on  what   princifrfe 
could  the  burden  be  laid  on  any  intermediate  pos- 
sessor ?    Another  case  may  be  put : — Suppose  tbe 
lands  had  been  sold  as  a  forty-shilling  land  while 
both  the  parties  understood  that  there  was  no 
vote  on  them.    Suppose  then,  that  a  retour  had 
by  accident  been  found,   could  the  Appellant, 
General  Hughes,  have  brought  a  claim  of  any 
kind  against  the  Respondent  ?    Surely  not.    The 
answer  would  have  been,  that  this  was  an  acces- 
sion rei  wndita  et  tradita^  to  which  the  buyer- 
was  fully  entitled ;  and  if  the  Appellant,  GeneniL 
Hughes,   had  pretended  to  push   his  daim,  b^ 
would  have  been  told,  that  the  lands  might  have- 
passed  through  many  hands  while  this  capacity  o£* 
accidental  improvement  existed,  and  that  be  mosfc 
blame  his  own  bad  fortune  or  negligence  that  the 
lucky  accident  did  not  happen  in  his  time.  But  di^ 
very  same  argument  applies  in  the  converse  case* 
The  retour  has  accidentally  been  fbund  to  b^ 
irregular  while  the  estate  is  held  by  the  ResponA* 
ent.    It  must  equally  follow,  that  the  Respondeat; 
must  bear  this  accidental  diminution  of  value,  ms 
enjoy  an  accidental  increase.   Cujus  est  commodu^^m 
ejus  debet  esse  incommodum. 

For  the  Respondent  were  cited  the  cases  of 
Wilson  V.  the  Creditors  of  Auchinleck^  Nov.  1  -*» 
1764,  Diet  of  Decis.  vol.  iv.  p^aiO;  (in  whic^b 
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the  purchasers  at  a  judicial  sale  were  allowed  a      isio. 
mtitution  of  one  fourth  of  the  price  of  the  teinds ;  *—>,'—' 
^  whole  of  which  they  had  bought  and  paid  for  hamiltow  ■<. 
vitb  the  lands ;  it  having  been  discovered  after  so""""- 
the  aale  that  one  fourth  of  the  teinds  did  not 
bdoog  to    the  bankrupt,   but  to  the    crown:) 
ItLean  v.   M'Neil,   Fac.  Coll.  June  28,    1757  \ 
(in   which   it   was   found   relevant  to  diminish 
the  price  (£  lands,  that  it  was  intended  by  the 
[■rtiet   that  the  lands  should   entitle  the    pur- 
diiser  to  a  qualification  as  a  fi-eeholder  having 
right  to  vote  at  elections*;)  and  Edwards  v. 
IfLottft  Cowper's  Rep.  p.  308. 


*  Tbe  GtctB  of  tfaii  case  were  thui  stated  by  tbe  Appellant's 
tomiMl  from  tbe  Seniooa  papers.  Two  parcels  of  londt  were  . 
hU  to  M'Neil  by  minute  expressly  describing  each  nf  them  «« 
i^^djf  a  tvomerk  land  of  old  extent,  and  over  and  above  tbis, 
it  VM  not  only  tbe  underBtonding  of  the  parties,  but  distinctly 
gpreMcd  between  them,  that  the  lands  did  afford  a  vote  in  the 
esutjr,  nnd  were  bought  with  a  particular  view  to  that  quality. 
Iitnilh,  howerer,  the  lands  taken  together,  were  only  a  two  and 
■  bslfinerk  land,  and,^  that  reaton,  did  not  afford  a  vote. 
it  WM  a  long  time  before  M'Neil,  the  buyer,  made  wp  hilt 
ddn.  In  doing  that  he  found  out  the  fact,  and  it  did  not  appear 
|HA)e  that  the  error  could  have  been  innocent  on  tbe  part  of 
Ae  icUer.  Having  found  this  out,  M'Neil  appears  to  have 
MHted  iMjment '  of  the  price,  and  M|Lean'a  heir  brought  an 
•clioB  ^unst  him.  M'Neil  pleaded  alternatively,  that  he  was 
(■titled  either  to  rescind  the  sale  or  have  a  deduction  from  the 
pice;  and  he  aided  this  pica  by  very  strong  allegatioui,  and 
tneb  of  wilful  deceit  in  M'Lean.  M'Lean's  heir,  the  pursuer, 
Mtaaqited  to  defend  himself,  on  the  plea,  that  the  lands  being 
«  not  being  of  four  merits  of  old  extent,  and  affording  or  not 
wda^  a  vote,  was  not  in  law  a  valuable  or  estimable  quality. 
"Btfirrt  interlocutor  by  Lord  Dnimore,  Ordinary,  upon  tbe 


n 
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1819.  In  the  course  of  the  argument,  Lord  Rcdesdale 

made  the  following  observations. 


HUGHES  AVO 
HAMILTON  9. 
GORDOV. 


u 


merits^  is  dated  Feb.  22,  1754.  In  it  the  Lord  Ordinary  finds 
the  allegation  made  by  the  defender,  that  it  was  actum  d 
pactatum  betwixt  him  and  the  deceased  Lochbuy  and  his  inter- 
dictors,  at  the  time  of  execating  the  minute  of  sale,  diatthey 
**  should  dispone  to  the  defender  such  an  estate  as  would  entitle 
**  him  to  vote  for  a  member  of  Parliament  in  that  county,  Wther 
**  competent  to  be  proven  by  the  interdictor's  oath,  nor  relevant 
*'  to  resolve  the  sale  or  abate  the  price,  in  respect  the  defiendef 
*'  does  not  qualify  any  damage  he  sustains  by  the  want -of  andi  ^ 
*'  vote ;  and  allows  the  defender's  procurator  to  see  die  writs 
**  produced  for  instructing  that  the  incumbrances  are  purged." 

This  interiocutor  was   adhered  to  by  refusing  a    petition 
fiyr  M'Neil,  the  defender.    TTie  defender  presented  a  second-^ 
reclaiming  petition,  which  was  remitted  to  the  Lord  Ordinary,^ 
(Lord  Kames,  Lord  Drumore  having  died.)    It  appean  that 
the  pursuer,  at  advising  the  last  reclaiming  petition, .  had 


an  ofier  of  taking  back  the  lands.    To  which  the  defender^i 
counsel  had  stated,  they  were  not  instructed  to  make  an 
at  that  time,    ^th  this  the  cause  went  to  the  Lord  OrdioKj^ 
Before  the  Lord  Ordinary  the  defender's  counsel  appear 
have  signified  their  acceptance  of  the  pursuer's  o£Ber ;  but 
this  time  the  pursuer  had  changed  his   mind,   and 
to  adhere  to  his  ofier.    Upon  this  the  defender  again  peti^ 
tioned  the  Court  against  the  former  interlocutor,  in 
the  pursuer  had  refused  to  take  back  his  lands,  and 
the  Lord  Ordinary  had  refused  to  judge  in  that  matt^.    Thw 
petition  was  answered.    In  the  answers  the  pursuer  pleaded  fe» 
judicata^  and  maintained  that  he  had  eight  interlocutors  in  his 
fiivour,  and  that  the  cause  was  finally  decided.  Upon  this  petitioD 
and  answers  an  interlocutor  was  pronounced,  which  is  the  interio- 
cutor quoted  in  the  report  as  a  final  one.    It  is  in  these  w«>rdi: 
<'  The  Lords  find  it  relevant.to  diminish  the  price  of  the  lands; 
*'  that  it  was  intended  by  the  parties  that  the  lands  should  entitle 
**  the  purchaser  to  a  qualification  as  a  fireeholder  having  right  to 
<<  vote  at  elections."    But  this  interlocutor  was  not  final.    On 
the  contrary,  a  petition  was  presented  for  M'Lean's  hdr  of  thb 
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The  objection  to  the  form  of  proceeding  as      1819. 
stated  by  Lord  Robertson,   is  that  the  present  '^— ^v^-— ^ 

HUGBU  AVD 
HAMILTON  V. 
GORDOV* 

dale.  The  petition  was  answered.  This  case  was  not  decided 
iqpoii  this  petition  and  answers;  but  memorials  were  ordered  upon 
a  point,  whether  a  retour  in  1609  shewed  the  value  of  the  lands 
to  have  been  four  marks.  The  Appellants  have  not  been  able  to 
discover  the  final  judgment.  But  there  appear'  to  have  been 
mcBiwials  given  in.  That  for  M'Neil  is  dated  Jan.  5,  1758,  and 
tiMH  tot  M*Lean,  Feb.  6,  1758.— The  following  passages  in  the 
will  shew  the  nature  of  the  facts  and  pleadings  in  the 
-In  the  answers  Aug.  5»  1757»  by  the  defender,  McNeil, 
tlie  foflowing  passages : — <'  Want  of  qualification  implies  a 
^ftaod  on  the  part  of  Uie  seUer,  as  he  must  have  known  the 
^JieSdCt  at  the  time  of  the  bargain ;  and  as  this  defect  existed 
^ftom  the  very  beginning  it  could  not  arise  firom  the  purchase, 
^ssr  could  be  supplied  with  regard  to  the  subjects  sold. 

1  The  last  observation  in  the  petition,  that  in  fact  the  lands  of 

^  Aidtuiaa  and  Knockintavel,  are  part  of thebaronyofMoy,  which, 

"^  bjr  mold  retour  in  1609,  b  valued  at  eighty  merks  of  old  extent, 

that  if  this  old  extent  was  divided,  a  proportion  of  four 

rka  would  belong  to  the  lands  of  Ardlussa  and  Knockintavel, 

aiis  the  law  stood  at  the  time  of  the  purchase,  would 

dtle  to  a  vote,  b  clearly  founded  upon  a  toUfid  mittake  as 

to  the  import  of  thb  retour.    Though  it  b  true  that  in  the 

'Wlent,  it  is  said,  *  Qjnod  omnes  et  singula  superscriptte  ierne, 

4v-  tempore  pads  valuerunt  octogenias  mercas/  yet  when  the 

perticiilar  description  of  the  lands  in  the  retour  b  adverted  to, 

in  question  are  thus  described:  *  Terris  duarummerca' 

ierrarmn  et  dimidiaia  ierrarum  de  Ardlussa  d  Knockint- 

m insula  de jurats'*  so  that  here  the  particular  proper- 

*'tian  of  the  old  extent  belonging  to  these  lands  is  expressly. 

**  described  and  specified  in  the  retour.'' 

la  the  memorid  for  M'Neil^  Feb.  6, 1758,  are  the  foUowing 

fmagBBi  **  In  the  sequel  it  shall  be  made  appear  that  thb  false 

^  itaenpdon  could  not  possibly  have  proceeded  from  error  and 

''mistake." 

After  saying  that  the  lands  are  falsely  described,  it  proceeds : 
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1819.      action  rests  entirely  upon  the  warranty.    Whether 
^ — the  objection  to  the  form  of  proceeding  has  been 

HUGHB8  AVD 
HAMILTOir  V, 
OORDOV. 

<'  For  the  Defender  is  now  in  condition  to  aver,  that  from  the 
**  examination    made    of  all    the    title-deeds  '  produced   lor 
<<  Lochbuy,   conceived  in  favour  of  his  predeceasorSy    flwD 
'*  the  earliest  period  down  to  this  day,  this  decription  is  not  to 
**  be  found  in  any  one  of  them.    They  were  neither  deacribed  m 
'<any  of  these  title-deeds,  as  a  four  merkland,  noraiof  any 
**  old  extent  whatever.    On  the  contrary,  your  Lordsfaipe  wiD 
**  observe,  from  what  is  now  called  the  retour  1G99,  and  fim 
**  another  retour  in  1615,  that  they  are  described  to  be  but  a 
'*  two  and  a  half  merk  land,  without  ihe  least  mention  of  eld 
**  extent ; ''  **  and  therefore  the  defender  must  be  pardoned  to 
**  insist  that  when  the  aforesaid  false  description  was  for  the 
<*  first  time  assumed  in  this  minute  of  sale,  ret  ipsa  toqmUmr, 
*'  these  false  colours  were  hung  out  purposely,  and  of 
**  to  deceive  and  impose  upon  the  defender,  and  to  i 
<<  to  give  so  much  a  higher  price,  upon  the  supposition 
**  being  truly  of  that  extent,  they  entitled  to  the  qualification 
**  a  freehold  in  the  county. 

**  And  that  this  must  have  been  the  case  will  furtlier 
''  to  your  Lordships,  from  the  disposition  granted  by 
"  M*Lean  of  Lochbuy  to  Lauchlan  M<Lean  his  son,  no 
"  back  than  the  18th  of  Jan.  1733,  of  the  ^^loJe  lands 
"  barony  of  Lochbuy,  which  was  but  four  years  prior  to 
"  minute  of  sale,  in  wliich  disposition  the  lands  of  Ardluan 
"  Knockintavel  are  especially  described  as  a  two  and  •  half 
"  merk  land,  without  the  addition  of  old  extent.     And  it  is  frosn 
"  hence  submitted  to   your  Lordships,  what  possible  excuse 
**  can  be  oflTered  for  so  material  a  variation  in  the  deacripcion  of 
*^  these  lands  assumed  by  the  said  John  and  Lauchlan  M^Leso 
"  in  the  minute  of  sale,  1737  ? 

"  But  neither  is  this  all.    It  further  appears,  that  the  ssne 
"  Lauchlan  M*Lean  in  the  year  1742,  which  was  but  five  jem 
"  posterior  to  the  minute  of  sale,  did  execute  a  dispoaition  H 
"  these  very  lands  to  himself  in  life-rent,  and  to  Hector  M'Lei 
"  his  son  in  fee,  under  the  description  of  the  two  and  a  b 
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muVed  by  the  defender's  answer  to  ttie  infor- 
mation, is  a  question  to  be  considered.     If  that '' 

"netfcland  of  Ardluua  and  KnockinUTel,  without  the  addi* 
"  tion  of  old  extent ;  and  the  after  titlei  to  these  lands  are  madb 
■up  under  this  last  description.  So  that,  from  first  to  last, 
"except  in  this  single  instance  of  the  aforesaid  mintite  of  sale, 
"dicae  lands  had  never  receiYed,  in  any  one  of  the  title-deeds, 
"sDj  other  description,  but  that  of  a  two  and  a  half  merk 

*  bod,  without  the  addition  of  the  words  of  old  extent.  How 
*dten  this  description  came  to  be  varied  in  the  minute  of  sale, 

*  sad  these  lands  to  he  therein  set  forth  and  described  as  a  four 

*  meik  hnd  of  old  extent,  will  re<]uire  gome  better  apology 
"Asa  has  yet  been  attempted,  to  Induce  a  belief  that  this  was 

*  aot  d4Hie  of  design  and  intention  to  increase  the  value  and 
*pice  of  the  lands  at  the  sale," 

ftata  these  passages,  and  from  the  interlocutors  coupled  with 
Ae  defective  report,  it  was  contended  to  be  quite  clear,  Imo. 
IWt  Ifaertt  was  a  defidency  of  a  subject  expressly  mentioned  in 
AeDaute  of  sale,  i.  e.  conveyed  and  warranted  in  the  minute 
rf  m1^  viz,  the  old  extent  of  the  lands  ;  and  that  it  was  in  con- 
Nqoence  of  this  deficiency  the  lands  did  not  afford  a  vote.  2do. 
Tht  there  were  strong  allegations  and  apparent  evidence  of 
iUii  deceit  by  the  seller.  Stio.  That  after  all  it  does  not 
Hfwr  that  the  claim  of  ^'Neil  was  ultimately  sustained. 


b  the  eoort  below,  and  slightly  also  in  the  arguments  upon 
fts  Appeal,  a  point  of  Scotch  pleading  was  discussed,  viz. 
■bsdter  the  actio  qtianti  minorii,  i.  e.  for  compensation  or  repa- 
ntisB  in  ^Bi"fg^^|  on  account  of  a  latent  insufficiency  or  defect 
<f  Ae  subject  of  purchase  can  be  sustained,  except  in  cases  of 
tmi. 

far  the  Defbider  upon  this  point,  the  cases  of  Uaimay,  26th 
Ju.  1785,  and  Hugha  y.  Gordon,  1611,  were  cited.  For  the 
haoer,  the  following  authorities  were  cited :  Stair,  i.  9,  10. 
kll4.  I.i  Bant,  i.  9.2.  i.  H— 15.;  Enk.  iii.  3.  10.  as  ex- 

lUHd  by  liL  3.  9.;  2Sd  June,  1757,  MaeneS  v.  Madeant 

VA  Jan.  1785.  Hannoy  v.  Credkon  ofBargalfyi  13th  Feb. 

ins,  iioyA  V.  Patenm  ;  S3d  Jan.  ISOl.  Gray  v.  Hknubon. 

It  mi  sIm  argued,  that  the  Appellant,  the  Defender  in  the 
VOL.  I.  T 
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"^       '  arises,  viz,  whether  there  is  in  the  disposition  a 

HUGHE8AND  rn     •  n  •  i         i 

HAMILTON  r.  sufficient  reference  to  incorporate  the  letters,  and 
CORDON.  enable  the  Respondent  to  proceed  upon  them. 
The  letters  undoubtedly  import,  that  in  the  con- 
templation of  the  parties,  the  property  carried  a 
freehold  qualification.  That  could  hardly  be 
otherwise ;  for  the  vender  was  then  a  freeholder 
entered  and  standing  upon  the  roll. 

Upon  the  question  as  to  the  form  of  action,  it 
is  necessary  to  attend  to  the  words  of  the  con- 
clusion of  the  summons ;  ^^  or  otherwise,  and  in 
case  of  eviction,  &c.  to  pay  the  price,  &c.  and 
damages  of  500/.''  The  satisfaction  in  value  i&- 
claimed  distinctly  for  eviction,  and  the  damagei^ 
also  for  injury  sustained  by  eviction. 

The  information  for  General  Hughes  objects  t(» 
the  form  of  action.  The  Respondent  is  thereby 
challenged  to  amend  his  pleading  in  order  to  raisis 
the  question  ;  but  he  has  made  no  amendment 

March  i5.         At  the  couclusiou  of  the  arguments.  Lord  Bc" 
^^^^  desdale  delivered  his   opinion  to  the   following^ 

effect : 
The  first  interlocutor  finds  itrelevant  to  diminish 

Court  of  Session,  had  waived  the  objection  to  the  informaliff 
of  the  pleading,  by  a  passage  in  hb  information,  by  which  be 
•ubmitted,  that  **  If  the  Court  should  be  of  opinion  that  the 
"  Pursuer  was  intitled,  without  any  amendment  of  his  libel,to 
**  change  entirely  the  grounds  of  his  action,  and  to  substitote 
**  an  action  quanii  ndnoris^  for  an  action  of  warrandice^  the 
*'  Defender  was  ready  to  meet  him.'' 

See  the  argument   and  the  opinions  of  the  judges,   Fac. 
Coll.  June  15, 1815. 
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tte  price  of  the  lands ;  that  it  was  intended,  by      istg. 
tbe  parties,  that  the  lands  should  entitle  the  pur.  ^      v— ^ 
ciiaaer  to  a  qualification  as  a  freeholder,  affording  bamiltoh  r. 
1  right  to  vote  at  elections.     The  second  inter-  *°*''**''' 
locator  decerns,  that  the  defender  (Appellant)  is 

to  pay /.  as  the  amount  of  diminution  of  price. 

Id  which  the  pursuer  (the  Respondent)  is  entitled, 
nth  interest,  expenses,  and  costs.  The  proceed* 
top  in  this  case  were  founded  on  a  transaction 
between  General  Hughes  and  Mr.  Gordon  for 
pBTchase.  After  much  correspondence,  they 
ame  to  an  agreement,  and  conveyances  were  ex> 
KOted  id  pursuance  of  the  agreement.  The  form 
if  action  is  anquestionably  of  warrandice.  Tbe 
nnauMiSr  reciting  the  agreement,  states  that  it 
m  carried  into  execution,  by  conveyances,  (for 

tbe  Mim  of /.)  of  ihe  lands  of  Milrig,  &c.  with 

ibidute  warrandice,  on  which  the  pursuer  was 
irfeft.  The  obligation  proceeds  upon  the  narra- 
tive, that  it  was  agreed  Hughes  should  retain  the 
ttiperiority  until  Michaelmas,  1808,  &c.  Two 
Impositions  were  made,  because  the  lands  were 
immediately  conveyed ;  but  as  to  the  superiority, 
part  was  to  remain  with  the  Appellant,  and  other 
part  was  to  be  conveyed  to  Mr.  Gordon ;  and  it  was 
understood  that  the  superiority  would  convey  the 
xi^t  of  voting.  The  procuratory  of  resignation' 
isconsonant  tothe  previous  disposition,  and  the 
claase  of  warrandice  is  thus  expressed :  **  Which 
**  lands,  and  others  above  disponed,  with  the  right 
**  lad  disposition  of  the  same,  and  infeftnient  to 
«  fiiUow  thereon,  we  bind  and  oblige  ourselves  for 
**  oar  several  rights  and  interests  before  written,  to 
"  variant  to  the  said  William  Gordon,  and  hit 
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1819.      "  foresaids,  as  follows,  videlicet,  I,  the  said  John 
^^■"^^''^  "  Hughes,  oblige  myself  and  my  foresaids  to  war- 
HAMiLTONv.  *^  Faiit  the  same  to  be  free  of  all  burdens  and  in- 
^^^'       "  cumbrances,  and  grounds  of  eviction  whatever, 
^'  at  all  hands,  and  against  all  deadly  as  law  will: 
^'  and  we,  the  said  Sir  Hew  Dalfymple  Hamilton 
^^  and  John  Barnes,  as  trustees  foresaid,  do  oblige 
^'  ourselves  to   warrant  these  presents  from  our 
"  own  facts  and  deeds    only ;    and   further,  we 
"  hereby  assign  and  make  over  to  the  said  Wil- 
^^  liam  Gordon,  and  his  foresaids,  the  clause  of 
^^  absolute  warrandice,  contained  in   the  foresaid 
^^  trust  disposition,    in  «our   favour ;    excepting 
*'  always  from  this  warrandice  the  feu   right  and 
"  disposition  before-mentioned  of  the  property  of 
*'  the  said  lands  of  Milrig,  and  others,granted  by  U9 
*'  to  the  said  William  Gordon,  as  aforesaid.**    The 
summons  proceeds  to  state  that  Gordon  w*as  infeftr 
and  that  an  extract  of  the  retour  was  delivered 
among  the  title  deeds.     The  right  of  voting 
not  made  out  by  Mr.  Gordon,  and  his  name 
expunged    from   the    roll.      He    had   called  od== 
Hughes  to  appear  and  defend  him  from  eviction*— - 
The  summons  concludes  that  defenders  are  liable in^ 
warrandice,  &c. ;  that  the  value  of  tl>e  freehold  qua- 
lification is  1000/.  and  concludes  also  for  damages, 
all  which  is  required,  in  consequence  of  the  war- 
randice of  the  dispQsition  being  incurred.    The 
summons  demands  that  the  defender  should  main- 
tain the  pursuer  in  peaceable  possession,  or  other- 
wise :  and  in  case  of  eviction,  should  be  decerned 
to  make  payment  of /.  by  way  of  compen- 
sation.    I  have  stated  this  summons  of  warrandice 
at  length  ^  because  it  is  important  to  be  considered 
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whether  this  is  to  be  taken  as  an  action  princi-      i8i9. 
pally  on  warrandice,  or  of  two  descriptions,   on  ^'"— "v— ~^ 

J.  t     n  -I  T.  .  HUGHES  AND 

warrandice,  and  for  damages.     It  appears  to  me,  hamiltomv. 
following  the  opinion  of  one  of  the  judges  in  the  o^'*^*'- 
Court  below,  that  the  action  rests  on  the  war- 
randice;   and  the  question  is,  whether  any  thing 
has  been  evicted.     It  is  admitted,  that  the  Re- 
spondent has  the  superiority;  and  the  complaint 
5,  that  he  has  no  vote.     But  the  warrandice  is 
tot  of  the  vote;  and  you  cannot  go  beyond  the 
Bsposition.     It  is  said,  indeed,  that  tlie  disposition 
%BS  reference  to    the    missives   on   which    it  is 
bonded ;  but,  although  it  refers  to  the  missives, 
t  does  not  specify  what  missives.     The  question 
i^w  is  upon  the   disposition  of  the  superiority, 
rliich  expresses  only  a  conveyance  of  the  superi- 
►^ty.*    The  obligation  is  the  foundation   of  the 
r^arrandice  in  the  disposition,  and  in  that,  there  is 
lo  reference  to  the  missives.    But  suppose  the  mis- 
^iireswere  referred  to  in  the  obligation,  the  intro- 
duction of  the  mere  words  "  missives'*  would  not 
S^ve  a  construction  to  the  deed,  although  it  might 
gii^e  a  right  to  have  the  deed  reformed,  or  of  action 
^poD  the  case,  on  the  ground  of  frauds   or  mis- 
^ein'esention,  if  that  could  be  made   out.      As 
to  the  correspondence,  if  it  were  admissible,  there  Here  the  No. 
^5  the  proposal  of  sale  ;     the  answer  requiring  ||J^  j^'^^  ^"^'-^^ 
pjirticulars,  and  whether  there  was  a  freehold  qua-  which  are 
lification,  &c.  the  reply,  that  it  has  a  vote,  and  immaterial. 
undoubtedly  here  is  a  representation ;  but  it  is 
not  clear  that  this  was  the  subject  of  final  agree- 
ment'  For  after  this,  it  appears  there  was  an  end 
of  the  treaty  upon  the  terms  proposed.  AAerwards, 

*  See  pp.  290,  291. 
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1619.      a  new  proposal,  as  to  price,  is  made  by  the  Re« 
^^'^'"^'^"-^  spondent's  agent»  which  is  accepted,  on  the  terms 
HAMILTON V.  that  Gordon  should  take  the  lands  as  they  stood. 
GORDON.       These  letters  I  have  stated  to  show  bow  danger- 
ous it  would  be  to  admit,  in  actions  of  this  kind^ 
such  evidence.     How  does  it  appear,  if  Hughes 
.    had  been  called  on  to  warrant  the  vote,  that 
would  not  haVe  said  as  he  did,  with  respect  to  tb 
This  fiict  ap-  admeasurement  of  the  lands ;  I  will  not  warrant,  yo^ji 
corr'eio%.'^''  must  take  it  as  it  stands.     It  is  highly  dangeroifc^ 
pncc,  to  admit  such  evidence  to  explain  a  deed,  unless 

there  is  fraud  or  misrepresentation  to  afibrd    m 
ground.      The  question  is,    therefore,  whether 
upon  a  deed,  which  does  not  express  warrant  of 
the  vote,  it  can  be  held  that  the  Appellant  is 
bound.     The  action  proceeds  upon  the  supposed 
eviction  of  something  contained  in  the  warranty. 
Nothing,  as  to  the  right  of  voting,  is  contained 
therein ;  nor  is  it  necessarily,  incident  to  the  sub— 
ject  thereby  disponed.      Before  the  statute  o 
1681,  the  right  was  confined  to  a  forty-shillin 
land  of  old  extent;  and  where  that  is  the  grou 
of  claim  the  statute  of  16  Geo.  2.  requires  pr 
by  retour  of  old  extent,  of  a  date  prior  to  th 
statute,    1681.      On    the    part   of   Respondent, 
it    is    contended    that,    by    reference    to    the 
missives,  the  deed  contains  the  grant  of  a  right 
of  voting;    but  the  authorities  cited  from  the 
laws  of  Scotland,  and  of  England,  do'  not,*  in 
mggietwortk  9>ny  degree,  sustain  the  argument.      As  to  the 

Doug'l^rge.    ^**^  ^^  fVigglesworth  v,  Dalison,  where  by  the 
Whether  a     custom    of  the    country  a  way-going  crop  was 

right  decision     „  t.i  /»  i, 

in  all  its  parts,  ajilowea  to  the  tenant    for    years,  that  was  an 

Q«?Wt        actioii  of  trespass,  which  was  met  by  a  plea  of  title 
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and  custom ;  and  there  may  be  a  question,  whe-      isig. 
ther  that  decision  is  right  in  all  its  parts.     The  '"— v ' 

•  1-        1_1  HDGHB8  AND 

Court  held,  that  a  general  custom,  applicable  to  hamiltok  p. 
lands,  gave  a  construction  to  the  deed.    The  real  oow)on. 
Btate  of  the  case  is;  that  where  custom  warrants  a 
way-going  crop,  unless  the  tenant  has  the  way-going 
crop,  he  has  not,  in  effect,  the  land  for  twenty-one 
3rears.      When  a  transaction    is    concluded    by 
solemn  deed,  that  settles  the  right  between  th6 
parties ;    and   unless  there  be  misrepresentation, 
knowingly  made  by  one  of  the  parties,  the  legal 
and  technical  import  of  the  deed  must  prevail. 
As  to  the  case  of  Clinan  v.  Cooke^  rightly  under- 1  Scho.  and 
stood,  it  is  an  authority  against  the  Respondent,  ss/see't'he' 
If  this  had  been  the  case  of  a  lease  executed,  it°o»n«tpage, 
must  have  stood  according  to  the  terms  expressed, 
unless  reformed  for  fraud  or  misrepresentation. 
There  is  nothing  here  to  connect  the  deed  with 
the  correspondence. 

The  form  of  action  being  on  a  warrandice,  the 
question  is,  whether  the  thing  described  in  the 
warrandice  is  evicted.  As  to  the  conclusion,  with 
the  claim  of  damages,  it  cannot  warrant  a  total 
departure  from  all  forms  of  action. 

As  to  the  waiver  alleged,  the  expression  is.  If 

yon  amend,  I  shall  be  ready  to  meet,  &c. ;  but 

this,  I  think,  is  no  waiver.    Lord  Robertson  says^ 

the  action  appears  to  rest  entirely  upon  the  war* 

raodice.    If  the  Respondent  wished  to  have  the 

right  of  voting  warranted,  he  should  have  taken 

care  to  have  had  it  so  expressed  in  the  disposition. 

The  summons  contains  no  conclusion  for  damages, 
hot  in  respect  of  the  eviction  of  the  thing  war- 
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1819.      ranted.    The  judgment  is  upon  an  action  quanti 
^^""""^^"^^  minoriSf  if  it  can  be  sustained  in  such  a  case  ;  not 

BD6HB8  AND  .      .  ,  ..  t        •       /•  i     J 

HAMILTON  r.  a  judgment  on  the  warrandice.  It  is  tounded 
ooBDOK.  upon  the  supposed  previous  contract  between  the 
j>.  307,  *  parties.  The  case  of  Edwards  v.  M'Leajfy  which 
was  cited  from  Cooper's  Reports,  was  decided  on 
the  ground  of  a  misreppesentatioua  or  else  the 
deed  could  not  have  been  affected.  It  is  important 
to  preserve  the  forms  of  actions.  But  if  he  is 
advised  that  he  has  grounds  to  maintain  such 
actioui  the  judgment  here  is  not  to  preclude 
Mr.  Gordon  from  insisting  upon  his  claim«  in  ^  right 
form  of  action. 

Judgment  reversed^  without  prejudice  to  an^ 
relief  which  in  any  other  form  of  action  the  Res* 
pondent  may  be  entitled  to. 

Noie.  In  the  case  of  Clinan  v.  Cookct  (which  was  decided  by 
Lord  Redesdale,  when  he  was  Lord  Chancellor  of  Ireland)  the 
Defendant,  by  public  adveFtisement,  had  offered  lands  to  let  for 
three  lives,  or  thirty-qne  years.  A  treaty  took  place  upon  the 
footing  of  this  advertisement ;  ^nd»  finally,  the  agent  for  the 
Defendant  signed  a  contract  for  a  lease  of  the  lands  to  the 
Plaiotiflb :  but  the  term  for  which  the  lease  was  to  be  made  wu 
not  specified  in  the  agreement,  and  as  it  contained  no  reference 
to  the  advertisement,  parol  evidence  to  connect  the  agreement 
with  the  advertisement  was  rejected ;  aiid  the  bill,  which  waa 
for  a  specific  performance  of  the  contract,  was  dismissed,  upon 
the  ground,  that  the  term  for  which  the  lease  was  to  be  made 
If  as  unascertained  by  the  agreement. 
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SCOTLAND. 


APPEAL   FROM   THE    COURT   OF  SESSION. 

WiLLLiAM  Macdonald Appellant. 

Mrs.  Eli;eabeth  Macdonald, -\ 

otherwise  LiLLiE,  and  John  I  nestondents 
LiLLiE,  of  Forres,  her  Hus-  j 
band,  for  his  interest.  •  •  •  •  •  J 

LAW  agent  continuing  to  act  for  his  client,  held  respon- 
sible for  a  loss  caused  bjr  his  neglect,  although  twentr- 
fiye  years  had  elapsed  since  the  transaction ;  notwith- 
standing a  correspondence  respecting  the  loss,  in  which 
the  client  acauiesced  without  remonstrance;  and  after  a 
settlement  ot  accounts  with  the  Representatives  of  the 
dienty  and  a  discharge  given  by  them  before  they  had 
discovered  the  facts. 


Macdonald  of  Finlarlg,  the  father  of  the  ^^\ 
Respondent,    Mrs.  Lillie,   employed  in  the  ma- 


MACOOVALD 


case. 


eement  of  his  affairs  William  Macdonald,  of  St  '^•*«ac^°- 

1TAI*D  AVD 

S^artin's,  father  of  the  Appellant,  and  writer  to  the  lillib. 
Mgnet 

Towards  the  end  of  the  year  1787f  Finlarig  circum- 
^rote  to  W,  Macdonald,  expressing  his  wish  that  [{fj""^*  ""^ 
Mme  of  his  money  then  lying  at  a  bankers  should 
^  laid  out  on  security  at  five  per  cent,  to  his 
(W.  Macdonald's)  satisfaction.  In  April  1788, 
Macdonald  was  applied  to  by  another  of  his 
dJents,  Colonel  Charles  Campbell,  of  Barbreck^ 
hy  letter,  in  the  following  words ; 


316  CASES  IN  THfi  HOUSE  OP  LORDS 

18I9.  "  I  have  been  so  harassed  and  plagued  with 

^^*^^-^*^  *^  applications  for  and  from  my  son  Charles,  that 

MACDONALO  •'-f  1.1  >  " 

t.  MACDo-      "  1  have  at  last  agreed  to  his  purchasing  Captain 
hiLLit!"^     "  Campbell  Ederline's  company,  which,  with  my 
**  former  advances  this  season  raising  men,  and 
**  to  enable  him  to  prepare  for  the  voyage,  vill 
**  at  least  cost  1,600/.     So  unexpected  a  demand  I 
**  did  not  expect,  and  consequently  will  oblige 
**  me  to  borrow  some  money.     I  do  not  like  the 
"  idea  of  giving  any  person  security  if  it  can  be 
*^  avoided ;  but  I  have  no  objection  to  lodge « 
"  bond  of  Captain  Hector  M^NiePs  to  me  fcr 
**  1000/.  in  the  hands  of  the  person  who  will  let 
*'  roe  have  that  sum,  as  an  additional  security  wlttm 
"  my  own  bond/* 

The  letter  then  noticed  some  other  difficultiei^ 
in  which  Colonel  Campbell  was  involved  fronm 
advances  he  had  been  obliged  to  make,  observioj 
that,  on  the  whole,  these  were  **  dreadful  drmst 
and  he  concluded  thus : — 

**  I  beseech  you  to  get  this  1000/.  business  sctr— 
**  tied  without  loss  of  time,  and  let  me  hear  froi^* 
**  you  in  course  of  post,** 

Upon  this  application,   Macdonald  accommo — 
dated  his  client.  Colonel  Campbell,  with  1000^ 
of  his  other  client  Finlarig's  money,  taking  as  ^ 
principal    security  for    that   sum  the    bond   o» 
Colonel  Campbell,  with  an  assignment  to  that  tm 
Captain  Hector  M'Niel,  as  a  collateral  security, 
both  conceived  in  favour  of  Finlarig  as  the  len- 
der; and  on  the  19th  of  May,  1788,  Maedobrid 
wrote  thus  to  Finlarig  i — ^*  I  have  lent  anoflfer 
"  1000/.  of  your  money  at  tbi^timc,  on  very  good 
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^secarity,  to  Colonel  Charles  Campbell  of  Bar-      1819. 

•breck/  ' — v ' 

The  security  intended  by  this  expression,  ap-  ^,^uacdo^^ 

pean    from  an  entry  in    Macdonald^s  books  to*^^^'^^^ 

finlarig's  account,  of  which  a  copy  by  way  of 

lecoant  current  was  sent  to  Finlarig  in  Decern ber, 

1788,  having  this  article  : — 
"  To  Cash  lent  Colonel  Charles  Campbell  of 

"  Burbreck,  on  your  account,  on  bond  and  assig- 

''Bation  to  Captain  Hector  M'Neil  of  Ugadale's 

'•bondfor  lOOO/,** 

It  appeared  afterwards  that  Macdonald^the  agent 
of  Knlarig,  did  not  complete  the  right  of  his  prin- 
cqial  to  Captain  M'Niel's  bond,  by  giving  intima- 
tkm  (^the  assignment  to  M'Niel,  the  obligor  and 
dditor,  according  to  the  law  and  practice  of  Scot- 
land. 

In  May,  1789,  Colonel  Campbell  and  Captain 
Sector  M'Niel  granted  their  joint  bonds  to  three 
iSiferent  persons  for  lOOO/.  sterling  each ;  and  of  the 
ttme  date,.  Colonel  Campbell  granted  a  bond  of 
irdief  or  indemnity  to  Captain  M'NieI,on  the  recital 
€if  these  three  bonds,  stating  that  the  money  was 
nceived  by  Colonel  Campbell,  and  wholly  applied 
to  his  use ;  and  that  Captain  M'Niel  had  become 
1)oiuid  in  the  said  securities  at  his.  Colonel  Camp- 
belFs  desire,  and  for  his  account,  and  therefore 
engaging  to  indemnify  Captain  M'Niel,  or  to  pay 
the  money  to  him,  that  he  might  relieve  himself 

of  the  said  engagement.     All  these  transactions 

^icre  conducted  by  Macdonald. 
On  the    2d    of  January,    1792,   Macdonald, 

W  a  letter    addressed    to    Colonel    Campbell, 
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isig.      uses  the  following  expressions.    **  I  had^  a  letter 
^'^"v'"-^  "  lately  from  my  namesake  William  Macdonald, 
V  MACDo-      *  who  lent  you  lOOO/.  some  years  ago,  upon  your 
iiLLii"      "  ^^^  bond  simply,  containing  an  assignation  to 
**  a  bond  of  Captain  Hector's  for  the  like  sum ; 
*'  and  he  mentions  his  intention  of  sending  me  the 
'*  bond,  as  he  wants  money  to,  &c.    I  have  been^ 
''  thinking  of  the  affair  you  mention  as  to  Mr^^ 
*'  Calland's  securities,  and  as  I  hear  of  a  Mr — 
Turing  lately  from  India,  who  has  plenty  o 
money,  which  it  seems  he  is  desirous  to  lend 
might  you  not  try  Calland,  who,  I  believe, 
^^  connected  with  him,  and  see  if  he  would  giv 
*'  the  money  on  a  conveyance  ?     What  say  you  t 
**  this  plan,  as  people  here  are  perpetually  a 
"  searches  of  records^  the  moment  you  mention  heri 
**  table  security y  and  that  is  to  be  avoided  on  a 
**  occasions'' 

In  April,  1792,  Colonel  Campbell  died  in 
state  of  insolvency,  and  his  estates  were  brough. 
to  a  judicial  sale.  Captain  M'Niel  being  obligee^ 
to  pay  all  the  three  bonds  above  mentioned,  re- 
ceived from  the  creditors  therein  assignments  qu 
cautioner,  or  surety,  of  their  respective  debts,  fo 
the  purpose  of  enabling  him  to  operate  his  reli 
against  the  estate  of  Colonel  Campbell.  O 
these  and  the  bond  of  indemnity  he  was  ranked  as  ^s^ 
creditor,  and  took  a  dividend  with  the  other  credi* 
tors  when  the  estates  of  Colonel  Campbell  were  sol^S* 
On  the  same  occasion  Macdonald,  who  cok:^' 
tinned  to  enjoy  the  confidence  of  Finlarig,  ai^d 
the  management  of  his  affairs,  got  him  rank^^ 
as  a  creditor  on  the  estate  of  Colonel.  Campbe^  I» 


ON  APPEALS  AND  WHItS  OF  EEROR-  Sl9 

by  virtue  of  the  Coloners  bond  for  1000/.,  but      isig. 
made  no  claim  on  M*Niel.  '^^ ^vr^-^ 

Pending  the  action  for  a  sale  of  Colonel  Camp-  9.  macdo- 

belFs  estate,    and  the  division  of  the  purchase- *^^^^*^ 

,  ,  *     ,  LILLIB4 

money,  Macdonald  advised  Finlarig,  from  time  to 
time,  of  what  was  going  forward,  representing  the 
Colonefs  insolvency  as  a  matter  of  surprise  to 
himself  and  every  one  else,  but  taking  ^  no  notice 
of  the  collateral  security  by  the  assignment  of 
M'Niel's  bond. 

Colonel  CampbelFs  death  and  insolvency  hadDec.id«i79t. 
l>een  announced  to  Finlarig  by  Macdonald  in  the 
#c>llowing  letter : — ^^Thehurry  and  confusion  I  have 
^^  been  thrown  in  by  the  death  of  my  book-keeper 
^^  and  principal  clerk,  the  one  affter  the  other  within 
"^  six  months,  has  engrossed  my  attention  so  much, 
''^  that  I  am  not  able  to  answer  letters  regularly  of 
^  late,  and  prevented  me  writing  you  earlier  of 
^^  the  death  of  Colonel  Charles  Campbell,  to  whom 
'*  1000/.  of  your  money  had  been  lent  several 
"^  years  ago,  when  he  was  in  as  good  credit  as  any 
"^  man,  possessed  of  a  land  estate  better  than  2000/. 
'  ^  sterling  of  yearly  rent ;  but  since  his  death,  it 
tarns  out  that  he  was  greatly  in  debt,  owing  to 
an  expensive  and  extravagant  family,  and 
various  projects  of  improvements ;  for  he  was  a 
man  of  no  expensive  turn  himself.  However, 
after  a  full  examination  into  matters,  it  is  the 
general  opinion,  when  the  estate  is  sold,  there 
will  be  no  short  coming  in  payment  of  the  cre- 
ditors, though  the  interest  will  not  be  drawn 
regularly,  at  least  while  the  widow  lives.  This 
is  80  far  uncomfortable;  but  as. I  lent  your 
^oney  on  all  occasions  as  I  would  my  own. 
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1819.     ^^  misfortune  cannot  be  avoided  at  times,  thougb 
^"-^"N^^"^  "  it  seldom  happens ;  and  even  in  this  instance,  I 
V.  MACDo-     '^  don't  look  on  it  by  any  means  as  desperate,  now 
*<  that  matters  are  pretty  well  understood/' 

Finlarig  wrote  an  answer  to  this  letter  in  th 
following  words :  * 
Jan.  6, 1793.      "  Dear  Sir,  I  have  been  favoured  with  yours  i 

course  of  post.    I  observe  what  you  say  con — . 
ceming  Colonel  Campbell ;  it  is  not  very  agree — 
able,  but  it  might  be  worse.*' 
April  g5.  Of  this  date,    Mr.  Macdonald  transmitted 

1800.  Finlarig  a  copy  of  his  account,  accompanied 

a  letter,  in  which  he  says  :•— ^*  I  have  judged  mt 
^  proper  to  send  a  duplicate,  aa  then  made  up,  foi" 
^  your  examination,  having  got  a  frank  from  liOrd 
*^  Perth  for  that  purpose,  and  shall  be  glad  to  bear 
^  froBi  you  when  convenient,  that  you  ^bd  Ae 
^  account  right.    Youll  observe,  that  you  have 
^  just  now  2100/«  lent  on  the  two  bcmda  by  the 
^  Perthshire  trustees,  of  whom  I  am  one  myseIC 
'*  along  with  Lord  Perth,  and  several  others,  so 
^*  that  no  accident  can  befid  any  part  of  it ;  and 
^'  this,  besides  the  debt  due  to  you,  as  fcM*merIv 
^mentioned,  by  the  estate  of  the  late  Colood 
Charles  Campbell,  the  recovery  of  which>  or 
some  part  of  it,  must  be  a  distant  period  be&rd 
^*  dividends  are  made  to  the  creditors^  till  the 
**  widow  dies.'* 
May  11,1 80S.     In    auswcr    to    this    letter,    Finlarig    wrote 
in  the    following    terms: — *^  Dear    Sir,    I  wa» 
**  duly  fkvoured  with  yours  of  the  25th  ultimo 

•  It  appeared  from  all  the  letters  of  Rnlarig  that  he  w»»  ^ 
very  illiterate  man. 
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wering  my  account ;  which  I  hnve  examified,      isig. 

iflf  ^nd  perfectly  right ;    and  I  have  great  ^ — ^^— ^ 

ason  to  be  very  thankful  to  you  for  the  great  v.  macdo- 

vuble  you  have  been  at^  and  so  many  trans-  ^^^^i^^ 

:tions  which  I  see  by  the  account,  till  you  got 

y  little  matters  put  out  of  oil  danger.    Those 

ransactions  show  very  plainly,  that  I  was  not 

^got^  for  which  I  return  my  most   cordial 

tanks;  at  the  same  time  I  see  likewise,   that 

lere    is   nothing  charged  on  your   part  for 

louble,  which  is  more  than  I  have  any  right  to 

^k  for ;  and  therefore  wishes  that  you  charge 

le  whatever  you  see  proper ;  for  I  have  it  not 

k  my  power  to  make  you  any  recompense  any 

thei:  way.    I  have  been  more  obliged  to  you  than 

U  the  rest  of  Adam's  posterity ;  and  it  was  a 

}ff;ky  introduction  for  me,  that  first  brought  us 

^ether.    I  observe,  that  as  this  is  a  bad  year,  al- 

hmigh  the  balance  in  my  favour  be  but  very  small, 

hflt  you  allow  me  to  draw  on  you  as  usual.    May 

7fid  keep  you  in  good  health  and  long  lifcy  in  the 

Hjod  of  your  own  affairs  ;  and  much  satisfaction 

^ayyou  hwoe  of  your  family  and  your  fortune, 

r  »y  prayer  towards  you^  &c. 

(a  Uie  month  of  April,  ]  802,  Mr.  Macdonald  April  s,  i802. 

fiSTDitted  to  Finlarig  an  affidavit  to  be  made  by 

n,  r^elative  to  the  debt  due  from  the  estate  of 

^mA  Campbell,  in  order  to  be  produced  in  the 

ocess  of  ranking,    sale,   and  division   above- 

entioned.     In  his  letter   inclosing  this  paper, 

fr.  Macdonald  says — *^  Dear  Sir,  I  send  you  the 

inclosed  affidavit  to  be  made  before  a  justice  of 

'Ae  peace,  and  I  fancy  you  need  not  go  farther 
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1819.      **  than  my  cousin  Tullochgriban  to  do  it,  as  he  wilt 

^ V ^  ^«  readily  obhge  you  or  me  so  far.    You  and  he 

V.  MACDo-         Will  have  each  page  to  sign  with  your  names, 
LiLLiz!'^     "  immediately  below  the  writings;  and  mention, 
"  when  you  send  back  the  paper,  after  signing,  the 
'^  place  and  date  of  signing,  and  the  shire,  so  as 
^'  to  be  filled  up  by  the  same  hand.    This  is  a  des* 
'*  perate  debt,  as  I  formerly  mentioned  to  you,  but 
**  it  is  right  to  take  all  that  can  be  got     I  never 
**  was  so  much  deceived  by  mankind  as  by  Colonel 
**  Campbell,  who  had  a  large  estate ;  but  his  debts 
^'  have  turned  out  immense  in  England  and  Scol^ 
''  land/' 
April  i5»  Finlang  returned  the  affidavit,  executed,  in    m 

letter  to  Mr.  Macdonald,  of  the  following  tenor  : 


-**  Finlarig,  15th  April,  1802.     Dear  Sir,  I 
ceived  yours,  inclosing  the  affidavit,  and  I  hope 
that  matters  is  done  to  your  mind.    Your  cousin 
'*  Tullochgriban  is  just  such  another  justice  as 
myself;  although  appointed  for  two  counties, 
we  never  qualified  either  of  us.    1  have  not 
^  been  well  since  I  was  at  Elgin,  with  fever  and 
ague,  and  have  not  been  out  of  the  house  foT 
eighteen  days ;  therefore  was  obliged  to  get  the 
justice  of  the  peace  to  my  own  house,  so  tba^ 
**  you  may  date  it  at  Finlarig,  14th  instant,  in  th^ 
"  county  of  Moray  or  Elgin,  and  the  justice  i» 
"  for  the  same  county,  and  Inverness ;  take  youf 
"  choice.     /  am  afraid  I  must  call  on  you  fo^* 
^^  money  at   JVhitsunday  and   Martinmas  both^^ 
*•  Those  years  have  ruined  us.     This  is  a  tcrribh 
"  climate ;  we  could  not  get  a  yoke  a  plough  foi 
**  three  days  past,  with  frost  and  snow  j  it  will  kil^-* 
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^  all  our  lambs ;  it  bids  badly  for  a  crop  or  a 

*'  good  harvest,  as  they  say  that  the  harvest  will  be 

•*  like  the  spring.     The  justice  of  the  peace  is^l^'Acoo^' 

•*  James.  Grant,    Ballintom,   in  case  you  should ''^^^  ^" 

.  .  LILLIB. 

^  want  his  designation.  I  hope  all  is  according  to 
**  your  directions  ;  and  with  best  respects  to  your- 
•*  self  and  family,  I  remain,**  &c. 

In  the  month  of  April,  1803,  Mr.  Macdonald  April  i,  isoa. 
sent  Finlarig  for  execution,  a  discharge  for  a 
dividend  from  Colonel  Campbell's  estate ;  in  the 
letter  accompanying  which,  Mr.  Macdonald  says^— 
'^  I  now  send  you  a  discharge  for  a  dividend  from 
^  Colonel  Charles  Campbell's  estate,  upon  that 
^'  unlucky  debt  he  owed  to  you  upon  bond ;  and 
**.  there  will  be  another  dividend  of  less  amount 
■•very  soon,  but  no  more*  till  the  death  of  his 
^  widow,  when  the  sum  she  liferents  will  also  be 
^  divided  among  the  creditors,  &c.  This  same 
"  sum,  small  as  it  is,  I  had  once  little  hopes  of 
''.recovering;  the  Colonel's  failure  from  affluent 
""circumstances  being  to  so  great  an  amount  as 
■•  astonished  every  body." 

In  his  letter  returning^  this  discharge,  Finlarig  April 6,  isod. 
Bays : — *^  I  find  by  the  dividend,  that  Campbell 
"^  must  have  died  much  involved  ;  and  from  seeing 
^  the  bond  being  landed  security,  I  see  it  hardly 
^  possible  to  guard  against  a  man  that  is  in  good 
^  credit,  when  he  is  inclined  to  be  a  villain,"  &c. 

In  the  month  of  November,  1803,  Mr.  Mac-Nov.i8j803. 
donald  transmitted  to  Finlarig  a  discharge  for  an- 
other dividend  inclosed  in  a  letter,  of  which  the 
c^lowing  is  an  extract :  ^'  I  am  favoured  with 
'  yours  of  the  12th  current,  and  was  just  prepar- 
Vol.  I.  z 
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ing  to  write  you  with  the  inclosed  papers  faf 
your  signing,  when  your  letter  came  to  hand. 
^^  This  second  dividend    of  Colonel  Campbell's 
^^  estate,  (and  God  knows  when  the  next  will  take 
**  place,)  will,  small  as  it  is,  enable  me,  with  50/. 
*^  of  interest  I  have  to  draw  in  January  next  for 
'^  you,  to  pay  the  100/.  you  are  to  draw  for,  which 
'^  do  when  you  please.     I  have  lent  this  term 
'^  400/.  for  you,  made  up  of  interest  with  tbe 
'^  former  dividend  from  Colonel  Campbell,  as  I 
^*  manage  for  you  as  I  do  for  myself;  and  there- 
^^  fore  don't  draw  for  more  than  this  lOO/i  you 
^^  mention,  till  next  Martinmas,  if  you  can  avoid 
*'  it,  because  TU  have  no  money  of  yoors  till 
*^  then ;  but  for  all  tliat,  if  you  are  in  need,  IH 
**  honour  your  bilIs.V 
Nor.s2,i803.     Fiularig  returned  the  discharge,  executed,  in  sr 
letter  to  Mr.  Macdonald,  in  which  he  says,-*^^ 
am  favoured  with  yours,  inclosing  theinstm. 
ment  and  discharge,  which  I  have  executed, 
near  as  I  can,  according  to  your  instniction^^^ 
"  The  witnesses  are  both  my  servants,  and  liit-  "^"^ 
^^  in  my  family  at  Ilnlarig,  and  signed  this  day  th^    -^ 
^'  witnesses  and  myself.  I  will  draw  no  more  tbaK^  ^ 
•*  the  100/.  from  you,  I  hope,  for  a  yoe.    I  vt^    " 
always  sensible  of  your  good  offices  towards  vo^^f 
since  I  had  the  honour  of  your  acquaintinc^^^ 
and  I  am  always  sensible  that  you  do  cvcr"^ 
thing  for  my  interest,"  &c. 
The  dividends  received  from  Campbell's  estates  ''^^ 
4ind  paid  over  to  Finlarig,  amounted  to  804/.  U.  S»^^' 
He  died  in  the  year  1 806,  leaving  an  only  cbilcs^^ 
the  Respondent,  Mrs.  Lillie. 
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tnthe  year  ISO?,  Mr.  Macdonald,  the  AppeU      isig. 
Itnt's  father,  bavins:  rendered  a  state  of  his  ac-  ^      -^       ' 
counts,  and  m  the  year  ISll,  a  farther  and  final  t.macdo- 
account,  to  the  representatives  of  Finlarig,  Mrs.  ^^^Lit!'^ 
lillie,  in  a  letter  of  July  20th,  1811,  wrote  to  Mr. 
Macdonald  in  the  following  termd  :— "  My  uncle,  July  20,  leu. 

*  Mr.  Grant,  at  Muirtown,  was  favoured  with 
^your  letter  of  the  11th  instant,  inclosing  an  ac- 
^  count  current  between  you  and  my  curators, 

*  commencing  the  credit  side  in  your  favour  on 
^  20th  March,  1807,  and  ending  on  the  11th  July 
**  current ;  commencing  the  debit  side  against 
••'yott  26th  February,  1807,  and  ended  on  the 
^  Sttd  1 1th  July  purrent ;  on  which  there  arises  a 
"  balance  due  by  you  to  me  and  my  late  curators, 
■•  of  51/.  15^.  Sid.  This  account  has  been  perused 
■^  4y  myself y  Mr.  Lillie^  and  Mr.  Grant  for  himself 
^  mid  acting  as  fact  or  for  my  other  cur  at  or  s^  and  is, 
■^  09  well  as  all  other  accounts  rendered  by  you  of 
'^  ywjr  intromissions  with  my  father's  concerns, 
**  Jmmd  tp  be  perfectly  accurate  and  satisfactory  to 
"^  dil  concerned ;  not  only  so,  but  the  liberal  and 
*  Jfiendly  manner  in  which  you  have  conducted  this 
**  business  in  general,  by  departing  from  claims  so 
'^  competent  to  yourself,  merits,  as  I  trust  it  will 
^  have,  my  most  ample  acknowledgements  andgrati- 
"*  tude  upon  all  future  occasions.  Ihaoe  therefore, 
**  this  day,  drawn  upon  you,  with  the  consent  of  my 

husband,  for  the  above  balance  of  51L  ISs.  9-i^d. 
**  in  favour  of  John  Gordon,  Esq.  Forres,  at  three 

*  days'  sight,  which  we  have  no  doubt  will  be  duly 
honoured  by  you,  and  will  of  course  be  in  full  of 
^U  you  are  resting  and  awing  either  on  account 

*  ?^  your  intromissions    with  my  father's   estate 
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isig.       "  during  his  li/e'time,  or  since  his  death  with  minCf 

""      ^ ^  "  as  his  only  child  and  executor.** 

V,  MACDo-  After  the  death  of  Finlarig,  and  after  all  the  cor- 

respondence  and  transactions   before  stated  (see 
p.  17)9  the  account  current,  which  Macdonald  bad 
transmitted  to  Finlarig  in  1788,  being  found  among 
his  papers;    the    entry  in  it  respecting  Captain 
M'Niel's  bond  suggested  an  inquiry  why,  instead  oi 
resorting  to  the  insolvent  estate  of  Colon  el  Camp- 
bell, and  taking   the    small    dividends   which  it 
afforded,  Macdonald  had  not  recovered  the  money 
from  M^Niel,  a  person  in  affluent  circumstances.  ' 

Upon  this  subject,  a  correspondence*  took  place 
between  Macdonald  and  the  friends  of  Mrs.  Lillie, 
in  consequence  of  which  a  demand  was  made  on 
Captain  M*Niel ;  but  he  founded  on  the  want  of 
intimation  of  the  assignment,  as  entitling  him  to 
plead  compensation  (a  set  off)  on  the  three  bonds 
for  borrowed  money  granted  in  1789,  which  he  as 
surety  had  been  obliged  to  discharge,  and  Colonel 
Campbell's  bond  of  indemnity ;  and  he  pleaded 
also  compensation  on  anotlier  debt,  alleged, to 
have  been  due  to  him  from  Campbell,  on  a  trans- 
action previous  to  the  date  of  the  bond  assigned. 

As  to  the  latter  ground  of  set-off,  it  appeared 
that  by  a  personal  bond  dated  in  Dec.  1776, 
Colonel  Campbell  of  Barbreck,  and  Captain  John 
M'Niel  the"  younger  of  Ugadale,  upon  a  recits^ 
that  they  had  borrowed  and  received  from  Kiel 
M'Niel,  Esq.  of  Ugadale,  the  sum  of  1 100/.  ster- 

*  The  only  letter  in  this  correspondence  which  iqppean  to 
be  material,  is  mentioned  by  the  Chancellor,  in  his  observation!, 
post  J  S82,  and  an  extract  from  it  is  printed  at  the  end  of  this 
case.  • 
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ling,  became  bound  jointly  and  severally  to  repay 
the  said  sum  to  the  said  Niel  M'Niel,  of  Ugadale,  or  ^ 


ic.  Captain  Hector  M'Niel,  the  substitute  in 
tlus  bond,  is  the  same  person  who  became  the 
debtor  in  that  which  was  asaigned  as  security  to 
Fmlarig.  The  right  to  the  sum  secured  by  this 
bnvl,  devolved,  as  it  was  alleged  in  the  pleadings, 
upon  Captain  H.  M'.Niel.  But,  notwithstanding 
this  apparent  claim,  H.  M'Niel  had,  in  1788, 
ptid  three  years'  interest  upon  his  bond  to  Colonel 
Cunpbell;  and  in  the  process  of  ranking  of 
Colonel  Campbell's  creditors,  no  claim  upon  this 
boDd  for  1 100/.  was  made  by  or  on  behalf  of 
Ciptain  H.  M'Niel. 

Under  these  circumstances,  in  the  year  I8I3, 
tlie  Respondents  brought  their  action  in  the  Court 
of  Session  against  Macdonald  for  payment  of  the 
lOOO^  and  interest,  so  far  as  payment  had  not  been 
recovered  from  the  estate  of  Colonel  Campbell; 
fbonding  on  his  gross  and  culpable  negligence  in 
Dot  having  intimated  the  assignment  of  Captain 
K'NiePs  bond  ;  and  in  order  (as  it  was  said)  to 
give  Mr.  Macdonald  an  opportunity  of  proving, 
ifhecouH,  that  there  had  been  intimation,  the 
Respondents  made  Captain  M'Niel  a  party  to  the 
tction.  Macdonald,  one  of  the  defenders  in 
this  action,  died  shortly  afler  its  commencement; 
whereupon  the  Appellant,  his  son,  became  a  party 
W  his  representative. 

'  By  an  interlocutor  pronounced  on  the  35th  of 
Jane,  1814,   the  Lord  Ordinary,  before  whom 
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18 19.      the  cause  came,  assoilzied  Captain  M'Niel,  but 

'^ — V '  repelled  the  defences  pleaded  for  the  Appellant, 

V.  MACDo-      and  decerned  against  him  according  to  the  con- 
KALD  AND      clusIon  of  ihc  libel. 

The  Appellant  having  given  in  a  representation 
against  this  interlocutor,  to  which  answers  were 
made  for  the  Respondents,  the  Lord  Ordinary^ 
on  the  17th  January,  1815,  pronounced  the  fol- 
lowing interlocutor  :  "  The  Lord  Ordinary  having 
''  considered  this  representation,  with  the  answers 
''  thereto,  and  whole  process  of  consent  of  the 
**  purser,  restricts  the  principal  sum  decerned  for 
**  to  the  sum  libelled  of  1000/.  sterling,  deducting 
**  therefrom  the  sum  of  248/.  17^.  8^.  sterling  paid 
''  to  account,  on  the  ISth  of  April,  1803,  and 
''  55/.  4s.  Oid.  sterling  paid  to  account  on  the  SOth 
"  of  November,  I803j  and  further  ordains  the 
^'  pursuers  on  receiving  payment  of  the  sums  de- 
*'  cerned  for  to  assign  over  to  the  defender  their 
"  claim  to  be  ranked  on  the  estate  of  Barbreck, 
"  that  he  may  operate  his  relief,  but  quoad  ultra 
•*  refuses  the  desire  of  the  representation,  and  ad- 
••  heres  to  the  interlocutor  represented  against"* 

A  representation  against  this  last  interlocutor 
was  refused  by  the  Lord  Ordinary  without  an 
answer, 

The  Appellant  then  presented  his  petition  to 
the  Court  in  the  Second  Division,  reclaiming 
against  the  said  interlocutor  of  the  Lord  Ordinary, 
Dec.  15, 1815.  to  which  answers  being  made  for  the  Respondents, 
tor  of  the  the  following  interlocutor  was  pronounced: 
fe?A1r  "  The  Lords  having  advised  this  petition  with  the 
•PPwicdfromT"  answers,  refuse  thi^  petition,  and  adhere  to  the 
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interlocutor  complained  of  in  so  far  as  respects       ^^^9^ 
the  principal  sum,  and  two  partial  payments  macdo^Ilp 
therein  specified,  but  consent. to  find  interest «'•  macdo- 
only  due  from  the  15th  day  of  May,  1791,  and  lxllib. 
to  that  extent  alter  the  interlocutor  complained 
of  and  decern;  find  the  defender  liable  in  ex^ 
pences ;  allow  an  account  thereof  to  be  given 
in,  and  remit  to  the  auditor  to  tax  the  same  and 
report." 

To  this  interlocutor  the  Lords  adhered,  by  re- Dec.  13,  is  1 6. 
sing  a  second    petition  for  the  Appellant  on  foVoTthl^^"' 
iflfwers  made ;  Lords  of  Sc». 

And  finally,   they  awarded  costs  to  the  Re- from. 
x>ndents^  to  the  amount  of  140/.  19^.  2d. 

From  these  several  interlocutors  of  the  Lord 
)tdinary,  and  Lords  of  Session,  the  Appellant 
ppealed  to  the  House  of  Lords. 

For  the  Appellant — the  Solicitor  General*  and 
!>•.  X  A.  Murray.    For  the  Respondents — Mr. 
Warren  and  Mr.  W.  Adam. 

On  the  part  of  the  Appellants,  it  was  argued  Argument. 
at  the  agency  was  gratuitous — that  the  neglect  ^y^***®*^- 
is  not  gross — that  intimation  ought  to  be  pre- 
med— that  it  would  have  been  useless  if  made — 
M^Niel  might  have  pleaded  compensation 
K>Q  the  old  bond — that  the  client's  claim  was 
^Tred  by  acquiescence  and  prescription  ;  and 
^  of  his  representatives  by  discharge — and  both 
ly  length  of  time. 

■  I 

*  Sir  R.  Gifford. 
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The  gratuitous  agency  was  denied  on  the  pa: 
of  the  Respondents,  and  argued  to  be  immaterial 
and  it  was  insisted  that  the  responsibility  cont 
nued,  notwithstanding  time  and  apparent  acqu 
escence;  for  the  client  was  ignorant  both  of  tl 
fact  and  the  law  ;  and  the  agent,  continuing  to  a< 
for  the  client  and  his  family,  kept  them  uDii 
formed,  contrary  to  his  duty.  The  fact  was  di 
covered  by  the  representatives,  after  they  had  give 
the  discharge.  If  M^Niel  had  any  counte 
claim,  he  would  not  have  paid  interest. 

On  behalf  of  the  Appellant  the  following  authoi 
ties  were  cited :— Ersk.  3.  7.  29.  on  the  extini 
tion  of  obligations  by  taciturnity ;  Ersk.  4.  4.  101 
As  to  the  vicennial  prescription,  which  operate 
even  in  cases  of  murder,  Macgregors  case^  M*Lai 
rin's  Crim.  Cases,*  As  to  bar  by  presumptioi 
jremyssv.  Clark,  28th  June,  1749,  Diet  of  Deci 
J 1640;  Case  of  Fullarton,  27th  July,  1757.  '/ 
to  length  of  time,  Kames,  titt  Grounds  and  fVa 
rantSy^.  353  j  Blackwood  v.  Purpisy  Diet,  of  Deci 
5167  }  Provost  of  Stirling  v.  Jar  dine  j  Diet.  519 : 
MaJi^ell  v.  Maxwell,  Diet.  5174;  Maxwells  Cr 
ditors.  Diet  5181  ;  Wilson  v.  Sellers,  Fac.  Col 
6th  July,.  1757,  Diet  5184.  As  to  prescriptioi 
under  stat  1494,  c.  57'.  and  1617,  c.  13.  Ersk.  t 
7.  19.  As  to  in^plied  discharge  and  renuncia 
tion,  Kames,   pp.   430r— 440,      Hogg  v.  Nivm 


♦  pp.  595.  773,  Galium  Macgregor,  Aug.  9.  1773,  was  pu 
upon  his  trial  for  a  murder  committed  twenty-five  years  befor 
the  indictment.  It  did  not  appear  that  any  sentence  of  fhgiu 
tion  had  passed  against  the  prisoner,  and  the  Court  unanimous] 
sustained  the  defence  of  prescription. 
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CHct  6533.    As  to  settlement  of  accounts,  Grtf-      I819. 
jam  V.  Rochtadi  Id.  6534.*  ' -^ ' 

MACDOMALD 

For  the  Respondents  the  following  cases  were  v.  macdo- 
iced,  of  mandatories  and  agents  held  liable  for  ^^^^^^jj;*" 
cg\ect  :-^arden  \.  Lindsayy  Diet  3519;  Case 
.^  Susanna  Rae,  Id.  13963 ;  Goldie  v.  Macdonald^ 
^-  13965;  Lizars  V.  Dickie^  Id.  3532;  Masson 
^Aorn^  Id.  3535  and  1 3967. 

The  Lord  Chancellor^  in  the  course,  and  at  the 
conclusion,  of  the  argument,  made  the  following 
ot>servations  :  ^— when  CampbelFs  insolvency  be- 
came known,  it  did  not  appear  that  McDonald 
the  writer    mentioned   the    assignation    in    the 
whole  course  of  the  correspondence — the  form 
of  the  assignation,  was  to  M'Donald  the  lender 
(Finlarig),  and  to  M'Donald  the  writer,   which 
^vassaid  to  be  the  common  form — in  the  summons, 
the  pursuers  state  that  they  did  not  discover  the  fact 
of  the  assignation  until  after  the  letter  of  discharge: 
there  was  no  clear  evidence  that  the  bond  was 
w  the  hands  of  Finlarig  —  Colonel  Campbell's 
hond   contained  a    recital    of  the    assignation 
—and  Finlarig  ought  to  have  had,  not  only  Colo- 
oel  Campbell's  bond,  but  also  the  bond  recited  to 
be  assigned — it  did  not  appear  why    M'Donald 
the  writer  made  no  claim  against  M*Niel — if  the 
intimation  had   been  given,    he     was   liable — if 
M*Niel  had  a  prior  demand  upon  Campbell,  how 


•  And  see  generally  in  the  Diet,  of  Decis.  the  titles  Pre- 
scription, Presumption  from  Lapse  of  Time,  Grounds  and  War- 
raats,  and  Implied  Discharge. 
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1819.      did  it  happen  that  McDonald,  being  the  law  agent 

^^ ^— ^  of  both,  took  it  as  a  security,  knowing  a  fact  which 

v.^fACDo-  would  make  it  ineffectual — if  there  was  no  prior 
liLLiB^^  debt,  then  there  was  nothing  to  prevent  the  claim 
ifa  debtor  by  against  M'Niel.  Supposc  M'Niel  had  a  prior 
obligation,      claim,  uukuowu  to  both  the  writer  and  the  lender ; 

liaTiDg  acoun-  ^  '  '  ' 

ter-ciaimof    if  he  supprcsscd  that  fact,  knowing  of  the  t^ans- 

compensation        .•  n  j  ^  •*        ^  t  ■^         ^i* 

asainsthiscre-  ^ctiou  01  loan  and  security,  he  could  not  claim 
ditor,  knows  compensation.     It  is  unaccountable  that  the  seen- 

of  a  transac-    ,       '^  ,         ,       .      .         .  ,, 

tion ofioan, in  nty  was  uot  made  complete  by  intimation.  For 
Titor  assigniT"  when  the  writer  recommended  the  security,  he 
the  obijMtion  jj^d  received    a  letter   from    Campbell,    whidi 

as  a  collateral  .  ^  , 

aecurity  to  the  showcd  the  hazard  of  lending  the  money  on  his 
ItJ^p^iS'his  personal  responsibility. 

knowledge,  But  if  the  boud  had  been  duly  assigned,  and 
parties  to  com- duly  intimated,  would  there  have  been  an/ 
Sio?on<Sin  necessity  to  wait  for  the  winding  up  of  Camp- 
and  security-- belFs  afiairs,    before    suing    upon  the  bond  of 

be  cannot  at-  * -.  ^t-  1  ^  »        * 

terwaidsclaim  M^Niel  f 

wTs'^St     ^^  ^^^  ^**  of  verity,  in  the  process  of  ranking 

the  collateral  M*Donald  recites  the  assignment,  "This  depo- 

**^"*^'        nent,"  &c.  Appendix  to  paper,  6th  April,  pp.  18, 

and  19.    After  this  he  cannot  say  he  considered 

the  security  as  good  for  nothing. 

The  printed  cases  have  not  stated  letters  written 
in  181S,  which  are  material.  In  one  of  those,* 
McDonald  the  writer  states  the  bond  only  to  have 
been  deposited.  From  this  representation,  it  ap- 
pears improbable  that  there  could  have  been  inti* 
mation  of  assignation.  Paper ,  12th  June^  I8l5i 
p.  11. 

*  See  extracts  from  this  letter  at  the  end  of  the  case« 
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'Lord  Redesdale  observed^    that  when  M^Niel      igig. 

ecame  a  creditor,  it  was  not  likely  he  would  — -^ ' 

ave  a  bond  in  the  hands  of  his  debtor.  v!uacdo^ 

The  Lord  Chancellor  moved  the  Judirment.       ^^^^  ^^ 

^  LILLJE..    . 

The  proceedings  in  this  case  were  instituted  May  20,  is  19. 
i  1814,  and  as  they  refer  to  transactions  com- 
lencing  in  1788,  the  case  deserves  great  at- 
sntion.  It  is  a  claim  made  against  an  agent, 
yt  compensation  on  account  of  negligence  in 
providing  for  the  interest  .of  his  client.  It  is 
idmitted  that  Mr.  McDonald  was  highly  respect- 
aide  in  his  profession.  I  should  be  unwilling 
to  act  on  any  principle  adverse  to  the  doctrines  of 
presamption  or  prescription.  If  this  is  to  be  re- 
presented as  a  cause  of  action  arising  in  1788,  and 
tkere  was  nothing  to  keep  it  alive,  it  would  be  too 
^gerous  to  inquire  into  it  But,  unless  I  mis- 
take the  nature  of  the  case,  there  certainly  was 
oe|[Iigence;  and  the  ground  of  the  complaint 
is  not  taken  away  by  lapse  of  time,  or  the  nature 
of  the  transactions  which  have  since  taken 
place. 

The  word  negligence,  I  do  not  use  in  a  sense 
■"eproachfiil  to  the  memory  of  Mr.  McDonald  the 
Writer. 

Id  1788, McDonald  the  father(Finlarig)employed 
McDonald  the  writer  to  place  out  his  money  on 
good  securities.  Colonel  Campbell  was  a  man  in 
suspicious  circumstances,  as  we  may  understand 
'^mthe  advice  against  real  securities,  on  account 
>f  the  evidence  which  it  would  furnish  upon  re- 
H>rd.  The  fact  that  he  wanted  1000/.  is  a  proof 
hat  he  was  not  in  easy  circumstances.    Colonel 
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^^""^*v-**^  McDonald  the  writer  gets  an  assignment  of  this 

MACDOHALD     1  ,  jj«^«  l  -^  rni 

o.MACDo-      bond^  as  an   additional  security,      ibere  is  no 
doubt  that  the  bond  was  assigned :  it  must  be  in- 
ferred that  M'Donald  the  father  knew  that  his 
money  was  lent  on  a  bond.    That  might  have 
been  an  objection  in   England,  though   not  in 
Scotland.*   The  policy  of  the  law  requires  that  we 
should  hold  that  Macdonald  the  writer  knew  that 
intimation  was  necessary,  and  that  the  security 
was  imperfect  without  it.     By  a  letter,  written  in 
January,    1 792,  from   Macdonald   the   writer  to 
Campbell,  it  appears  that  Macdonald  the  father 
intended  to  call  up  the  money  ;  or  that  MacdoDald 
the  writer,  knowing  the  risk  of  Campbell's  insol- 
vency, desired  it.    In  that  letter,  he  says,  ^*  I  had 
a  letter  lately  from  my  namesake,  who  lent  you 
IQOO/.  some  years  ago,  upon  your  own  bond 
simply,  containing  an  assignation  to  a  bond  oF 
Captain  Hector's,  for  the  like  sum,  and  he  men— 
"  tions  his  intention  of  sending  me  the  bond,  a^ 
"  he  wants  the  money,"  &c. 

There  has  been  much  argument  as  to  the  ques — 
tion  in  whose  possession  the  bonds  were  ;  but  i 
is  not  material.  It  is  fully  ascertained  that,  at 
subsequent  period,  the  bonds  must  have  been  i 
the  possession  of  Macdonald  the  writer.  At  thi 
time,  Macdonald  the  writer  was  negociatin 
securities  from  Colonel  Campbell ;  and  then,  notS 
confiding  in  the  circumstances  of  Campbell,  occurs^ 

*  Because  heritable  bonds  charge  the  land  specifically,  and, 
when  perfected  by  seisin,  operate  as  a  direct  conyeyance  by 
mortgage,  in  England. 
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the  expression  as  to  heritable  securities.     It  is  not      1819. 
easy  to  understand  the  expression,  as  to  securities  ^"^v— -^ 

MACPOW  AIiP 

of  record,   in  any  but  one  way.     The  accounts  v.  micdo- 
sent  in  (the  first,  the  second,  and  the  third,  being  ^J^^^ib  *^ 
further  parts  of  the  same  account,)  may  be  said  to 
have  been  in  the  possession  of  Macdonald  the 
father,   from    2d   April,   1792,    up  to   the  year 
1811.     There  is,  in  these  accounts,  an  item  thus : 
**  By  three  years*  interest  from  bond  and  assign^ 
**  ation.^*    This  is  said  to  be  an  intimation  to  the 
fitther ;  but,  from  the  complexion  of  the  accounts, 
and  the  other  transactions,  it  is  just  to  say  that 
Macdonald  the  writer  was,  in  the  amplest  sense, 
the  man  of  business  of  Macdonald  the  father,  and 
bov)nd  to  advise  and  act  for  him.     Colonel  Camp- 
bdl  died  in  1792,  in  a  state  of  embarrassment. 
Immediately  following  that  event,  there  is  a  letter 
froQi  Macdonald  the  writer,  intimating  that  his^ 
^i&irs  might  be  retrieved. 

Ma^cdonald  the  writer  still  continued  to  be  the 
man  of  business  for  the  father,  and  afterwards  for 
the  representatives.     If  the  bond  of  M^Niel  had 
been  intimated,  the  insolvency  of  Campbell  would 
iH>t  have  prevented  their  putting  it  in  suit     But 
1)0  demand  was  made  upon  jt ;  and  in  the  corre- 
spondence it  is  remarkable,  that  in  all  the  letters 
between   Macdonald  the  father,  and  Macdonald 
the  writer,  no  mention  is  made  relative  to  the 
bond  supposed  to  be  assigned,  or  the  intimation  of 
^U  or  the  reason  why  it  was  not  made  effectual,  if 
^c>txipleted.     To  meet  this  observation,  it  is  said 
*bat  if  there  be  taciturnity,  courts  do  not  inquire  ;  * 
^'^d,  undoubtedly,  though  nothing  is  more  im- 
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portant  than  to  hold  professional  men  to  accorsc^ 
yet,  on  the  other  hand,  they  ought  not  to  be  mader 
to  account,  twenty-five  years  afler  a  transactioDi 
if  the  circumstances  of  the  particular  case  make 
it  unreasonable ;  but  circumstances  are  to  be  con- 
sidered.   Whether  the  father  knew  the  law  of  in- 
timation, is  doubtful ;  but  the  writer  must  have 
known  it,  and  ought  to   have    acted  upon  it 
This  is  the  taciturnity,  not  of  Macdonald  tbe 
father,   but   of    Macdonald    the  writer.      The 
representatives,  when  they  find    the  papers  ai 
to  the  bond   and  assignment,  call  upon   Mac- 
donald ;  and,  looking  at  the  letters,  it  is  difficult 
to  read    them,  and  suppose   he   had   lost  his 
memory.     He  could  not  have  forgotten  so  fiu*  the 
transaction  as  to  call  that  a  deposit,  which,  in  the 
accounts,  he  had  called  an  assignment.     Hus 
case,  therefore,  by  its  circumstances,  is  taken  oat 
of  the  principles  of  presumption  and  prescriptioiii 
which  ought  to  protect  professional  men.    On 
these  grounds^  and  a  fair  view  of  the  case,,  as  a 
juryman,  it  is  my  opinion  that  the  bond  was  not 
intimated ;  a&d,  by  reason  of  non-intimation,  the 
debt  was  lost  from  the  estate.    Either  the  want  of 
intimation  caused  the  loss,  or,  if  it  was  intimated, 
and  the  doctrine  of  setoff  had  applied,  Colond 
Campbell  might  have  been  called  upon  forthwith 
to  pay,  and,  at  that  time,  could  have  paid ;  be- 
cause he  afterwards  raises  3000/.  on    different 
bonds.     That  transaction  could  never  have  fur- 
nished a  defence  against  a  bond  duly  intimated. 

Professional,  men  must  be  strictly  held  to  such 
accuracy  as  to  give  security  to  their  employers. 
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Lapse  of  time,  under  circumstances,  may  be  an      laig. 
nrcuse ;  but  the  former  principle  preponderates  ^"*>r"*^ 

If  ACDOlfAXiD 

lere :  and  as  the  safety  of  clients  ought  not  to  be  9.  uacvo^ 
lucQssed  at  the  expense  of  their  representatives,  JJiJ*^^" 
diis  case  ought  to  be  affirmed  with  80/.  costs. 

Lord  Redesdale.  —  Macdonald  the  writer  tc- 
cmamended  the  security  of  his  own  client,  Camp- 
bell, with  collateral  securities.  It  is  clear  that 
DO  intimation  was  given,  because  of  the  trans- 
action in  1789,  where  'M'Niel  became  security 
for  Campbell  to  the  amount  of  9000/.  If  M^Niel 
bad  been  debtor  to  Campbell  in  1000/.  that 
fanmaaction  wpuld  have  taken  place  in  a  different 
form*  When  Campbell  died,  and  his  affiurs  were 
iff  A  state  of  insolvency,  Macdonald  does  not  give 
notice  immediately  ;  but  in  December  following, 
itttting  the  circumstances,  and  the  necessity  of 
joing  upon  the  estate  of  Campbell^  he  does  not 
nention  a  word  of  the  demand  against  M^Niel. 
Itf  Macdonald  had  not  been  then  conscious  that  no 
demand  could  be  made,  he  would  have  spoken  of 
the  claim  on  him.  His  memory  was  then  full ; 
because  it  was  but  a  few  years  after  the  trans- 
action, and  then  he  must  have  known  whether  he 
had  given  intimation.  The  letter  of  ISlS  clearly 
proves  that  there  was  no  intimation.*    There  was 

^  Referred  to  by  the  Lord  Chancellor,  ante,  p.  S32.  It  is  a 
letter  from  McDonald  the  writer  to  Mr.  Lillie,  dated  March  26, 
1813.    It  contains  the  following  passages : 

'*  I  can  now,  however,  tell  you  that  Captain  M'l^el  was  not 
<'  bound  as  cautioner  along  with  Colonel  Charles  Campbell ; 
**  for,  at  that  time,  the  Colonel  was  in  great  credit,  and  in  pos- 
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no  necessity  to  wait  for  winding  up  the  affairs  of 
Campbell's  estate.  These  transactions  could 
arise  from  this  circumstance  only,  that  there  had 
been  no  intimation.  The  negligence  is  clear. 
As  to  length  of  time,  the  letter  of  1813  holds  out 
hope  as  against  M'Niel.  There  was  no  negli- 
gence in  Finlarig,  or  his  representatives.  He  was 
a  person  of  ignorance,  trusting  to  his  legal  ad- 
viser, and  the  representatives  acted  as  soon  as  they 
had  information. 


Judgment  affirmed. 


(( 
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«  session  of  a  large  estate ;  but  the  Colonel  gave  him  a  bond  (m 
the  Captain's  for  1000/.  6y  toay  of  deposit 9  as  additum 
security^  toUh  his  own  bond  Jbr  the  lOOOl.  of  Rnlarigf  ^ 
money  lent  him  ;  and  upon  tlie  Colonel's  death,  it  was  (buDC=^ 
'*  that  he  was  so  much  involved  in  transactions  with  Captai^^ 
**  M'Niel  that  it  is  di£Bcult  to  say  what  may  be  recovered 
"  Captain  McNeil,  or  how  far  he  may  be  liable,  until 
<<  process  of  ranking  and  division,  among  the  Colonel's 
''  ditors,  is  deliberately  examined  into,  which  mutt  take 
**  as  there  is  no  access,  at  present,  to  that  part  of  the 
**  which  is  most  material  to  be  looked  into,  it  being  borrowe^^^ 
**  up  by  one  of  the  agents  for  creditors,  who  has  either  miilaiW^ 
it,  or  lent  it  to  some  other  of  the  agents,  and  requires  time  tm: 
be  got  at.  At  any  rate,  there  are  further  dividends  to 
«  made,  of  which  Mrs.  Lillie  draws  her  share ;  which  is  all  J 
can  say  on  the  subject  at  present." 
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SCOTLAND. 

APPEAL   FROM   THE   COURT    OF*  SESSION. 

CASE  OF  THE  QUEENSBERRY  LEASES. 

Pow£R  of  an  heir  of  tailzie  in  respect  of  leasing.  i8i9. 

In  what  respects  an  heir  of  tailzie  is  absolute  owner  of  ' ^       ^ 

the  estate,  and  in  what  respects  he  is  bound  to  admi-  c^se  of  the 
Ulster  for  the  benefit  of  his  successors  under  the  entail,  ^^eensbbkby 

The   word  **  dispone/'  in  the  prohibitory  clause  of  a 
Scotch  entail,  has  the  same  meaning  and  operation  as 
'  the  word  "  alienate." 

Those  words  prohibit  lone  leases,  as  alienations  incon- 
sistent^ with  a  due  administration  of  the  estate. 

A  lease  for  57  years  is  a  long  lease  within  the  meaning 
of  the  prohibition. 

Words  prohibiting  alienation  affect  a  lease  by  which  the 
grantor  of  the  lease,  the  heir  of  entail  in  possession, 
does  not  reserve  to  the  succeeding  heir  of  entail  the 
same  benefit  as  to  himself,  as,  by  reserving  a  given 
rent  to  the  grantor  during  his  life,  or  for]the  first  years 
of  the  term,  and  a  smaller  rent  after  his  decease,  or 
for  the  remainder  of  the  term. 
Grassum  (a  fine  taken  upon  granting  a  lease),  is  anti- 
cipated rent, 
^nierefore,  a  lease  made  upon  a  grassum  paid  to  the 
grantor,  is  an  alienation  pro  tanto  of  the  rent. 
power  in  an  entail  to  make  leases  '^  without  diminu- 
"  lion  of  the  rental,  at  the  least  at  the  just  avail  for  the 
**  time,"  means,  at  the  fair  value  at  the  time  of  leasing, 
not  the  last  rent,  which  may  have  been  paid  a  century 
before. 

Rental,"  in  that  clause  of  the  entail,  is  the  same  in 
construction  as  "  rent." 

e  heir  in  possession  taking  a  grassum  effects  a  dimi- 
nution of  the  rental  or  rent,  and  does  not  take  the  just 
avail  for  the  time, 
t  ^  is  a  diminution  of  the  rent  if  grassum  was  taken  upon  a 
precedinglease;  and  such  lease beingsurrendered  before 
its  expiration,  a  new  lease  is  granted  at  the  old  rent.  ^ 

^OL.  I.  A  A 
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1819.       teases  granted  upon  such  terms  are  void,  as  between  tibe 
'  heirs  of  the  entail. 

CASE  or  THE    Whether  leases  granted  for  31  years,  or  so  many  years 
QUEENSBERRTf      ^  ^j^^  Q^^^^  ^f  Scssiou  or  House  of  Lords  shall  deem 

to  be  within  the  power  of  the  hek  of  entail^  are  void  as 
uncertain,  and  not  according  to  a  due  administration 
of  an  entailed  estate.     QuiBre. 

Leases  made  by  the  heir  of  entail  in  possession,  for 
nineteen  years,  with  covenant  to  renew  annually  daring 
his  life,  are  not  void,  as  being  a  transgression  of  the 
power  to  lease  for  the  setter's  life,  or  nmeteen  years. 

Numerous  leases  granted  by  the  heir  of  entail  for  nis  own 
benefit,  and  to  the  prejudice  of  the  succeeding  heir  of 
entail,  operate  as  a  fraud  upon  the  entail. 


THE  LORD  CHANCELLOR  *. 
MY  LORDS, 

2  July  1819.  1  HIS  is  unquestionably  the  most  weighty  and  im* 
portant  cause,  which,  in  the  course  of  my  profeauonal 
life,  either  at  the  bar  or  in  a  judicial  situation,  I 
have  ever  had  occasion  to  consider :  important  in  its 

'  *  These  were  appeals  arising  out  of  various  actioas  of  de- 
claratur  and  reduction,  in  which  the  trustees  of  the  late  Duke  of 
Queensherry,  the  present  Duke  of  Buccleugh  and  Queensbeny, 
the  Earl  of  Wemyss  and  March,  and  certain  lessees  of  the  Iptp 
Duke  of  Queensherry,  were  parties.     The  cases  turned  upon  the 
construction  of  two.  entails;   the  one  called  the  Marcll  tod 
Neidpath,  the  other,  the  Queensherry  entail:  and  the  principal 
questions  arising  and  discussed  in  the  cause  were, — 1st  Whether, 
in  the  prohibitory  clause  of  ah  entail,  the  word  ''  dispone*'  wts 
equivalent  to  the  word  alienate,  and  had  the  same  effect  to  pre- 
vent alienation  ?    2d.  Whether  long  leases,  and  of  what  endur- 
ance, were  alienations?     3d.  Whether  taking  grassum  was  a 
breach  of  the  prohibition  to  alienate?    4th.  What  was  the  true 
construction  of  a  power  given  to  the  heir  of  tailzie  in  posseasion 
to  make  leases  '*  without  diminution  of  the  rental,  at  the  least 
at  the  just  avail  for  the  time  ;*'  whether  it  meant  the  last  pre- 
ceding rent  taken,  or  the  fair  value  at  the  time  of  leasing;  and 
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cOosequencef^  a^  a  question  of  great  value  to  tliose      1819. 
#fcb   are    directly   interested  in   it ;   but   in  that  ^^^^  ^^  ,^ 

,       ,  -  .  .  QUESMSBSBJlt 

WAether  taking  a  grassum  was  a  breach  of  that  condition  annexed  leisss. 
to  the  power  of  leasing  ?  5th.  Whether  leases  for  31  years,  or  if 
the  Court  of  Session  or  House  of  Lords  should  hold  such  leases  to 
be  void  as  too  long,  then  for  such  period  as  those  Courts  should 
wppitovey  were  good  leases,  t.  e,  whether  the  Court  would  restrict 
tJhe  endurance,  and  define  the  ish  for  the  parties  ?  6th.  Whether 
leases  for  nineteen  years,  with  obligations  to  renew  for  the  same 
period  annually  during  the  life  of  the  grantor,  were  prohibited, 
as  icing  for  the  setter's  lifetime  and  nineteen  years  ?  7th.  Whie- 
thhr  leases  at  the  same  rent,  substituted  for  and  upon  the  sur- 
leoder  of  former  leases,  which  had  been  made  with  grassum, 
could  be  sustained  ?  And  finally.  Whether  leases  of  the  several 
descriptions  before  stated,  granted  by  the  heir  of  entail  in  pos* 
steioD  to  the  amount  of  many  hundred,  were  to  be  considered 
as  frands  upon  the  successors  in  the  entail. 

Tbe  appeal  was  before  the  House  of  Lords  in  the  year  1817, 
and  on  the  10th  of  July  was  remitted,  with  special  directions, 
for  the  reconsideration  of  the  Court  of  Session.  After  judgment 
upon  the  remit,  the  cause  now  came  for  the  final  decision  of  the 
fiodse  of  Lords. 

The  nature  of  the  several  actions  in  the  Court  below,  the 
parties  to  themi  the  terms  of  the  respective  entails,  the  several 
QAtlen  in  issue,  the  arguments  urged  before  the  original  and 
sippellate  jurisdictions,  so  far  as  they  are  material  to  understand 
tile  question,  appear  in  the  following  observations  made  in  mov- 
^  tiie  judgment  on  this  appeal.  More  exact  information  (if 
Mired)  upon  these  points,  may  be  found  in  the  printed  cases ; 

a  general  outline  of  the  pleadings,  and  the  facts  and  questions, 
also  be  found  in  the  observations  of  the  Lord  Chancellor  in 
K^^ng  the  remit  upon  the  former  appeal. — MS.  9  July  1817. 

r's  Rep.  vol  5.  p.  397. 

fo  part  of  the  arguments  are  given  in  this  report,  because  the 
^^vricipal  topics  of  argument  are  noticed  in  the  Chancellor's 
^«ch  in  moving  judgment,  and  from  their  extreme  length,  it 
^^Id  not  be  possible,  within  moderate  bounds,  to  do  justice  to 
^^  great  ability  of  the  advocates  who'  pleaded  the  cause  at  the 
"^^  of  the  Home, 
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point  of  view,  it  sinks,  as  it  seems  to  me,  into  abso- 
lute, insignificance,  when  it  is  considered,  with 
QUEENSBEBRY  rcferencc  to  the  effect,  which  the  judgment  in  this 
cause,  whatever  it  may  happen  to  be,  must  have  upon 
the  interest  of  landed  proprietors  of  Scotland. 

In  order  to  render  the  question  intelligible,  it 
becomes  necessary  to  enter  into  a  statement  of  the 
law  of  Scotland  as  referrible  to  the  facts  and  circum- 
stances of  this  case, — the  law  of  Scotland,  not  as  it  is 
understood  in  interpretation,  but  as  it  is  to  be  found 
in  acts  of  Parliament;  for  the  question  between 
these  parties  arises  upon  what  is  the  true  intent  and 
meaning  of  an  act  passed  in  Scotland  in  1685,  which 
is  their  act  respecting  tailzies.  Tailzies  existed  long 
before  that  period,  but  the  present  case  is  to  be  con- 
sidered upon  the  true  construction  of  that  act  of  Par- 
liament, as  attaching  uponthe  tailzies  of  the  March 
and  Neidpath  estates,  and  the  Queensberry  estate. 

Before  and  since  the  passing  of  that  act,  it  has 
been  the  subject  of  much  controversy,  what  is  the  law 
of  Scotland  as  to  the  interpretation  of  tailzies.  They 
have  been  treated  as  matters  stricHssimi  juris^  as  not 
to  be  construed  by  intention,  but  only  on  what  you 
find  embodied  (to  use  their  phrase)  in  expression ; 
and  those  principles  have  certainly,  before  and  since 
the  act,  been  applied  to  tailzied  instruments. 

The  several  cases  were  argued  at  the  bar  of  the  House  of  Lords 
upon  the  original  hearing  by  Mr.  (now  Vice  Chancellor)  Leach, 
Mr.  Jeffrey,  Sir  S.  Romilly,  Mr.  Cranstoun,  and  Mr.  Moncrieff, 
on  the  3d,  5th,  7th,  loth,  13th,  14th,  17th,  and  18th  of  February 
1817  ;  and  after  the  judgment  of  the  Court  of  Session  upon  the 
remit,  by  the  Lord  Advocate  (Machonochie),  the  Solicitor  General 
(Gifibrd),  Sir  S.  Romilly,  CranBtoun,  Moncrieff",  and  J.  Murray, 
on  the  13th,  15th,  17th,  20th,  22d,  and  a7th  of  April  1818. 
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That  act  of  Parliament  is  in  these  words :  I8t9. 

"  Our  Sovereign  Lord,  with  advice  and  consent  of  his     . 

o  '  CASE  OF  THE 

*'  Estates  of  Parliament,  statutes  and  declares,  thaf  it  shall  queensbeeet 

"  be  lawful  to  his  Majesty's  subjects  to  tailzie  their  lands  ^*^**^s- 

"  and  estates,  and  to  substitute  heirs  in  their  tailzies,  ^^  ^^^ 

"  with  such  provisions  and  conditions  as  they  shall  think 

"  fit,  and  to  affect  the  said  tailzies  with  irritant  and  re- 

"  solutive  clauses,  whereby  it  shall  not  be  law&il  to  the 

**  heirs  of  tailzie  to  *  sell,  annailzie  or  dispone  the  said 

**.  lands,  or  any  part  thereof,  or  contract  debt,  or  do  any 

**  other  deed  whereby  the  samen  may  be  apprysed,  ad- 

'^  judged  or  evicted  from  the  others  substitute  in  the 

"  tailzie,  or  the  succession  frustrate  or  interrupted,  de- 

"  daring  all  such  deeds  to  be  in  themselves  null  and  void, 

"  and  that  the  next  heir  of  tailzie  may  immediately,  upon 

*'  contravention,  pursue  declarators  thereof,  and  serve  him- 

"  aelfheirto  him  who  died  last  infeft  in  the  fee,  and  did 

'*  not  contravene,  without  necessity  anywise  to  represent 

**  the  contravcner.  It  is  always  declared,^  that  such  tailzies 

**  shall  only  be  allowed  in  which  the  aforesaid  irritant  and 

*'  resolutive  clauses  are  insert  in  the  procuratories  of  re- 

"  signation,  charters,  precepts  and'  instruments  of  seisin, 

**  and  the  original  tailzie  once  produced  before  the  Lords 

**  of  Session  judicially,  who  are  hereby  ordained  to  inter- 

*i  pose  their  authority  thereto,  and  that  record  be  made 

**  in  a  particular  register-book,  to  be  kept  for  that  effect, 

"  wherein  shall  be  recorded  the  names  of  the  maker  of 

^  the  tailzie,  and  of  the  heirs  of  tailzie,  and  the  general 

**  designations  of  the  lordships  and  baronies,  and  the  pro- 

*'  visions  and  conditions  contained  in  the  tailzie,  with  the 

''foresaid  irritant  and  resolutive  clauses  subjoined  there- 

•*  to,  to  remain  in  the  said  register  ad  perpetuam  rei  me- 

**  fnoriam ;  and  for  which  record  there  shall  be  paid  to 

^^,ihe  clerk  of  register  and  his  deputes,  the  same  dues  as , 

^'  is  paid  for  the  registration  of  seisins ;  and  which  provi- 

*  Here  the  Lord  Chancellor  noticed  the  arguments  upon  the 
construction  of  the  words  aeU,  aUenate  and  dispone,  which  occur 
afterwards,  p.  360. 
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1819.       ''  sioQS  and  irritant  clauses  shall  be  repeated  in  all  the 

'  ^  subsequent  conveyances  of  the  said  tailzied  estate  to 

ooisNSBSKKT ''  ^^7  ^^  ^^  htm  of  tailzie ;  and  being  so  insert,  his 

LBA8S8.  "  Majesty,  with  advice  and  consent  foresaid,  declares  the 

^*  samen  to  be  real  and  effectual,  not  only  against  the  con- 

*'  traveners  and  their  heirs,  but  also  against  their  credi- 

"  tors,  comprisers,  adjudgers,  and  other  singular  succes- 

"  sors  whatsoever,  whether  by  legal  or  conventional  titles. 

'^  It  is  always  hereby  declared,  that  if  the  said  provisions 

"  and  irritant  clauses  shall  not  be  repeated  in  the  rights 

*'  and  conveyances,  whereby  any  of  the  heirs  of  tailzi,^ 

'^  shall  brook  or  enjoy  the  tailzied  estate,  the  said  omis^ 

'^  sion  shall  import  a  contravention  of  the  irritan^  anj 

restolutive  clauses  against  the  person  and  his  heirs  whp 

shall  omit  to  insert  the  same,  whereby  the  said  estate 

shall  ipso  facto  fall,  accresce,  and  be  devolved  to  Hut 

next  heir  of  tailzie,  but  shall  not  militate  against  cre^ 

**  ditors,  and  other  singular  successors  who  shall  happei^ 

**  to  have  contracted  bomjide  with  the  person  who  stoocl 

'^  infeft  in  the  said  estate,  without  the  saids  irritant  $m^ 

*'  resolutive  clauses  in  the  body  of  his  right." 

And  then  there  is  a  saving  of  his  Majesty's  cpn- 
fiscatioiis  or  fines. 

liV^ithout  enteriztg  at  present  into  other  considera- 
tions relative  to  this  act,  it  appears  that  authoriapg 
certain  entails,  it  requires,  in  order  to  make  theiti 
good,  at  least  against  claims  of  third  persons,  ths£ 
they  should  have  prohibitory,  irritant  and  resolutive 
clauses  j  and  it  has  always  been  held,  that  clauses  of 
eacl^  0^  Xhes^  kinds  ftre  necessary  to  give  the  ei^fcict 
to  J^hpi^e  ^Izies  whjcJti  this  act  of  Parli4ipent.ii)t);eA(is 
slitottld  b^  giyen.  >      . 

In  construction  this  also  seems  to  have  been  set- 
tled^  that  you  cannot  entail  unless  there  is  an  express 
prohibition ;  ypu  cannot  entail  by  implieation.  That 
appears  to  have  been  intentionally  prevented  by  somq 
of  the  expressions  used  jp  the  act  of  Parliament.    If 
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there  be  no  prohibition  to  sell,  annailzie  and  dis-      I819. 
pone,  a  prohibition  to  make  any  deed  by  which  .^I^r^r;;:' 
persons  might  be  evicted  has  been  held  insu£Bicient  qveekibmet 

LEASES* 

And  so  it  has  been  decided  in  the  case  of  other  im- 
plications, that  the  prohibitions  from  which  they 
appear  to  arise  by  necessary  consequence  would  not 
deprive  the  heirs  of  tailzie  of  the  power  over  the 
esti^te  as  to  matters  not  expressly  prohibited*    Unless 
there  is  a  prohibition  of  each  sort,  the  heir  of  tailzie 
is  free  to  take  advantage  of  the  omission.    Where* 
for  instance,  the  prohibition  is  not  to  alter  the  suc- 
cemon;  nothing  in  the  world  could  more  clearly 
interrupt  the  succession  than  the  sale  of  the  estate ; 
and  yet  a  prohibition  to  interrupt  the  succession  would 
not  prevent  a  sale  by  the  heir.    1  conceive  also,  that 
u  the  clause  de  non  alienando  fail^  the  acts  ptohi- 
bited  not  being  stated  agami  in  the  irritant  dausep 
aa  acts  that  are  prohibited,  they  are  not  effectually 
prohibited.     If  the  clauses  are  not  complete,  the 
frame  of  the  tailzie  would  not  be  sufficient  to  protect 
those  who  are  to  take  under  it ;  and  indeed  in  some 
decisions,  this  sort  of  construction  has  been  carried 
to  a  length,  which  I  confess  has  surprised  me  very 
much  ;  but  a  Judge  must  take  care  that  the  surprise 
wbic^  affects  his  mind,  shall  not  affect  the  law  as 
settled  by  decisions.     Nothing  surprised  me  more  Duntreath 
^to   mention   one    among  many)   than  the   Dun- ^®,^^5J[^' 
breath  case  *,  in  which  it  was  held  by  this  House,  decision. 
^K>ntrary  to  the  opinion  of  the  Court  betow,  that 
^here.  there  were  prohibitions  against  the  Ijieirs  of 
^ailde,  yet,  as  the  first  taker  under  the  disposition 
^as  known  to  the  law  of  Scotland  as  the  institute, 

♦  EdmooBtone  w.  Edmonstone,  Not.  24,  1769.  D.  P.  15  April, 
-3  77^-  A  A  4r 
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1819.      and  not  as  the  heir,  he  was  not  affected  by  the  fra^ 
OP  TKE    Wbitory  or  other  clauses^  notwithstanding  the  person 
QUEENSBEBKY  who  had  framed  the  tailzie,  the  donor  of  the  gift, 
had  called  that  very  individual,  in  many  many  phces 
in  his  tailzie,  an  heir  of  tailzie.     In  considering  the 
two  deeds  of  entail  upon  which  this  question  arises, 
attention  must  be  paid  to  what  may  be  repr^aented 
as  the  difference  between  the  prima  Jade  and  obvious 
meaning  of  those  instruments,  and  what  may  be 
contended  to  be  their  legal  construction. 
£b^^  The  entail  of  the  March  or  Neidpath  estate  was 

Ncidpath  effected  by  a  deed  bearing  date  the  1 2th  of  October 
ofiab/t.  1693,  but  not  recorded  till  the  year  1781.  It  ap- 
'^3.  pears  from  the  leases,  that  the  late  Duke  of  Queens- 

berry  had  possessed  the  estate  from  the  year  1731 
to  the  year  1781,  before  this  entail  was  recorded,  as 
the  statute  requires  it  should  be,  yet  the  late  Duke 
raised  a  very  considerable  sum  of  money  upon  the 
estate  soon  after  he  succeeded  to  the  Queensberry 
estate  in  1772. 

This  deed  of  entail  was  made  upon  the  marriage  of 
Lord  William  Douglas  with  Lady  Jane  Hay,  stating 
that  in  contemplation  of  the  marriage,  '*  William 
*'  Duke  of  Queensberry,  in  virtue  of  the  power  and 
**  faculty  reserved  to  him  by  the  infeftments  of  the 
*'  lordship  of  Neidpath,  be  thir  presents  binds  and 
*'  obliges  him,  and  his  heirs  and  successors  what- 
soever, upon  his  own  proper  charges  and  expenses, 
to  duly  and  lawfully  infeft  and  sease  the  said 
Lord  William  Douglas,  and  his  heirs  male  and 
**  of  tailzie  after  mentioned,  in  the  lordship  of  Neid- 
"  path,  containing  and  comprehending  the  several 
"  lands,  baronies  (and  so  forth),  particularly  and 
"  generally  after  mentioned,  to  be  holden  from  his 
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*'  Grace  and  his  Foresaids,  6f  his  immediate  supe-  ^     ^819. 
••  riors  thereof,  sicklike  and  as  freely  as  he  holdScAsroFTH* 
*'  the  same  himself,  and  that  he  is  to  do  this  ^qu^^ksbebet 

LEASS9* 

•*  resignation  in  favour  of  the  said  William  Ldrd 
**  Douglas  his  son,  and  the  heirs-male  to  be  procreat 
•*  betwixt  him  and  "  the  said  Lady  Jane  Hay  his 
promised  spouse  ;  which  failing,  to  the  heirs  male 
of  his  body  to  be  procreat  in  any  other  lawful 
marriage  ;** — (I  call  your  attention  to  the  words, 
that  he  is  to  do  it  by  resignation,  without  stopping 
to  state  my  reason  at  present ;) — '^  which  failing,  to 
*^  the  other  heirs  of  tailzie  after  specified,  according 
*•  to  the  order  underwritten,  under  the  express 
'*  provisions,  reservations,  limitations  and  conditions 
**  hereafter  rehearsed,  and  no  otherwise ;  and  for 
making  the  aforesaid  resignation,  the  said  William 
Duke  of  Queensberry  and  Lord  William  Douglas 
make  (certain  persons)  their  very  lawful  and  irre- 
^'  vocable  procurators  for  them,  and  in  their  names 
**  to  resign,  surrender,  overgive  and  deliver,  as  they 
**  be  thir  presents  resign,  surrender,  overgive  and 
"  deliver,  all  and  haill  the  lordship  of  Neidpath." 

The  tailzie  then,  at  great  length,  mentions  the 
particulars  which  form  that  lordship,  among  which 
are,  **  All  and  haill  the  tenandry  of  the  Holy  Cross 
**  Kirk  of  Peebles ;  and  moreover  all  and  sundry  the 
*•  lands  and  barony  of  Newlands,  the  lands  and  barony 
*•  of  Linton  respectively,  with  their  pertinents  called 
*•  Kirkwird  and  Lochwird  ;  and  further,  the  landSj  Wamuidico 

lands 

•  *  baronies  and  others  under  written.'*    The  parti- 

c^ulars  comprehended  under  those  words,  lordships, 

Viaronies  and  others  underwritten,  are  distinguished 

in  this  tailzie  as  what  are  called  warrandice  lands. 

Then  the  entail  goes  on  to  state  who  are  the  heirs 
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;8i9.  of  entail,  and  the  substitutes,  and  then  there  if  ti 
CASBOFTKE  reseiTat^on  in  the  following  words:  *•  Reserving 
9V1BENSBEKKY  <<  alwavs  to  the  ^aid  William  Duke  of  Queensberry 

his  liferent  of  the  haill  lands,  baronies,  lordship 
and  others  above  rehearst,  except  as  to  those  parts 
**  thereof  particularly  afler  specified,  which  are  hereby 
*^  allocate  to  the  said  Lord  William  Pouglas  for  his 
f'  present  maintenance,  and  to  the  said  Lady  Jane 
'^  Hay  for  her  liferent,  as  the  same  shall  happea  to 
**  ffdl  out,  ^nd  during  the  existence  fixeifeof  rffspec- 
Power  of  '*  tivi  :"  then  follows  this  clayse,  *'  notwithstasD^iog 
wrocition,     ,,  ^^  ^^y^^  ^f  f^^  ^f  the  Said  haill  lordship  j^ 

[  warrandice  lands  a-specified  be  hereby  conveyed 
^nd  established  in  favours  of  the  said  William 
'^  Lord  Douglas  and  his  foresaids,  and  of  the  other 
^^  heirs  of  tailzie  above  mentioned,  yet  it  shaU  be 
'^  always  lawful  to,  and  entirely  in  the  power  and 
'*  liberty  qf  the  said  William  Duke  of  Queend^eiryt 
^^  by  himself  alone,  at  ^y  time  during  his  life, 
'*  without  consent  of  the  said  Lord  William  Dou^ai 
**  his  son,  and  his  heirs  above  ^lentioned,  or  of  i^iy 
**  other  of  the  heirs  of  tailzie  a-specified»  hercihj 
**  appoii^ted  to  succeed  in  the  lands,  baronies,  lord- 
ship and  others  a-written,  to  sell,  alienate  and 
dispone  the  lands  of  Newlands  and  Linton*  and 
'  i^so  the  tenantry  of  Holy  Cross  Kirk  of  Peebles^ 
*'  comprehending  all  and  sundry  the  particular  lands, 
**  annualrents,  and  so  forth,  that  is,  the  lands  of 
**  Newlands,  Linton,  and  Holy  Cross  Kirk  of 
'*  Pj^ebles,  and  all  and  haill  the  foresaid  tenandry 
'^  i)f  the  said  Holy  Cross  Kirk  of  Peebles,  compre- 
^'  Jtiending  the  lands,  &c,  in  fsivour  of  ^ny  other 
^^  perspi^  or  per^ns  he  shall  think  fit,  and  likewise 
*^  (Q  burden  the  said  lands  and  others  immediately 
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^'  above  rehearst,"  (that  is^  those  three  parcels  of  1819. 
land,)  "  with  such  debts  or  sums  of  mpney  ^  ^  case  of  the 
"  Grace  shall  appoint,  either  by  bonds  of  provision  QusEMSBiEEi 
^*  or  any  other  rights  or  obligements^  albeit  the  same 
*'  be  only  personal  rights  containing  no  clause  of 
*^  infeftment ;  and  likewi^^  reserving  power  and 
*'  liberty  to  the  said  William  Duke  of  Queensberry 
V.  4urin^  his  jifetime,  to  set  t^ks  of  f;he  haill  land^, 
**  baronies  and  otheirs  immediately  above  rehearst, 
**  fpr  payment  of  such  yearly  duties,  and  for  such 
**  fgace  apd  endurance  as  he  shfdl  tibink  just^  and  to 
*^  aet  tacks  pf  the  remanent  limds  anyd  others  above 
rehe^rst,  except  these  which  are  all<>cated  hereby 
fo  th^  said  Lord  William  for  ^is  present  iq^n- 
tenance,  and  to  the  said  Lady  Jane  for  her  liferent 
from  and  during  the  time  that  her  said  l^pnt 
shall  exist,  and  that  fpr  such  duties  a^  he  shall 
t^iik^Mj  ,and  to  contiai^e  during  all  the  dayi;  qf 
•*  bis  IjijpBtiipp;*'^     read  theife  wor4?^|][ecafisein  jlip 

FW^ff?  ^^  i^  I  ™?X  so.  state  it,  the  Eiigl|sh 
m^ann|^.)Ye.  should  iiifjsf  from  thjs,i$9rt  of  posit^ye 
fromjp^  that  the  gpn^ral  wQr4a  of  di3p9^qn 
wl^h  tl^e  aiithor  of  thi^  entail  had  made,  ^  ^^gaiuft 

*Mffl^)t  VpH^^ti^  HP  ^s^andsjxw 

•cte,  unlesp  he  hid  reserved  to  Ijin^self  pei^is^nlo 

do  those  acts  ,which  I  mention,;  because  it  will  be 

Vt^fsqary  ^  gp  into  a  great  deal  of  4jspussi9n  on 

jppints  (fji  thi^na|;ure ;)  — "  and  likewise  to  burden  the 

V  said  Iwds,  and  ^t  tacks  thereof  in  manner  above 

**  J^'ntJW  »  ?'^  ^¥^1^  "%!*!?  tp  ^-  gTMited.  by  the 
"?P?f  ijfe.M?  of  Q"^ ensbefry,  in  tbe  re- 
*•  fPf^Vffi  m^  ^9"^  °^Wti9flsd,  we  herfby  declared 
'"  ^  h  i99^f  T#j  W  R4  effegtijal,  a?d  yfiOi 
'•  *^  Vu^den ,  y%reof .  f)ie  Ifuds  and  e?tate  f-iqen- 
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**  William  Duke  of  Queensberry  himself,  at  any 
*•  time  of  his  life,  from  the  said   Lord  William "" 

,     '       ,  CASE  OF  THE 

^^  Douglas  and  his  heirs-male,  and  the  other  heirs  of  queeksbemy 
^*  tailzie  above  mentioned,  by  payment  making  to  ^^^ 
*^  them,  or  consignation  to  their  behoof,  of  ane  twenty- 
•*  merk  piece  of  gold,  or  15/.  Scots,  as  the  value 
^*  thereof,  and  that  upon  any  day  the  said  Duke 
**  should  think  fit  during  his  said  lifetime,  upon  the 
premonition  of  six  days  of  before  to  be  made  by 
him  to  the  said  Lord  William  Douglas  and  his 
**  foresaids,  at  the  mercat-cross  of  Peebles,  in  pre- 
**  of  ane  notar  and  two  witnesses,"  and  so  on ; 
**  which  provision  and  condition  of  reversion  above 
**  written,  and  for  the  using  of  the  which  order  of 
*'  redemption,  the  extract  hereof,  or  of  the  charter^ 
^*  or  instruments  of  resignation  or  seisin  to  follow 
*'  hereupon,  is  hereby  declared  to  ^e  as  valid,  effec- 
**  tual  and  sufficient,  to  all  intents  and  purposes 
*•  whatsomever,  as  if  ane  particular  letter  of  rever- 
*^  sion  were  made,  subscribed  and  delivered,  be  the 
'*  said  Lord  William  Douglas  and  his  foresaids,  to 
**  the  said  William  Duke  of  Queensberry,  apart  for 
**  that  effect,  with  all  solemnities  requisite,  where- 
**  anent  for  him  and  his  foresaids  he  has  dispensed, 

V  and  hereby  dispenses  for  ever :  declaring  always, 
**  likeas  it  is  hereby  expressly  provided  and  declared, 

V  that  in  case  the  said  William  Duke  of  Queens- 
<<  berry  shall  not,  during  his  lifetime,  exerce  the 
**  foresaid  faculty,  by  using  ane  order  of  re- 
'^  demption,  otherwise  disposing  of  the  lands  and 
*'  others  contained  in  the  foresaid  provision  of  re- 
'^  version ;  that  in  that  case,  the  said  haill  lands  and 
'*  lordship  shall  entirely  pertain  and  belong  to  the 
*^  said  Lord  William  and  the  heirs  of  tailzie  a-men- 
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^^  lion^d,  VLpori  the  provisiotiii,  and  witli  the  btii*iikt(  of 
.  «,  ^^    ^*  the  clauses  irritant  and  resolutive  undet  written/' 

^A9E  OF  THE 

^cn^NSBERRT  Then  follow  the  prohibitory,  irrii!iAit  and  reso- 
p^hb"  lutive  clauses  upon  which  ho  much  of  flifficiiHy  has 
«Uuse.  arisen  in  the  present  casbV  (those  clauses  ire  not 

the  same  in  the  entail  of  March  and  Neidpadi,  as 
ihey  are  in  the  entail  of  Queensberry.)     "  It  shall 
^'  noways  be  leisome  and  lawful  to  the  said  Lord 
^'  William  Douglas  and  the  heirs  mal^  of  Hs  body, 
"  nor  to  the  other  heirs  of  tailzie  respecfivefy  above - 
'*  mentioned,  nor  any  of  them,  to  s^ll,  alienate, 
**'  wadset  or  dispone  any  of  the  lands,  &c.  above 
^^  rehearsed,  as  well  those  io  be  resigned  in  favours 
**  of  the  said  Lord  William,  in  fee,  as  th^se  reserved 
"  to  be  disponed  by  the  said  Duke  of  Queehsberiy, 
**  in  manner  foresaid :" — (observe  here,  that  speaking 
before  of  the  lands  which  were  to  be  disponed  by 
the  Duke  of  Queensberry,  in  the  manner  stated  in 
former  clause,  he  is  to  have  the  power  of  dispone 
ing ;  the  word  "  dispone"  bieing  the  self-same  word 
as  the  word  in  the  prohibitory  clause,  and  men- 
tioiied  in  the  statute  as  one  of  the  words  to  be  iised 
in  the  prohibitory  clause.     The  word  "  dispone/' 
in  the  sense  in  which  it  is  here  used  primd  Jade^ 
at  least  means  the  same  as  to  "  dispose  of;*'  for 
the  power  of  disponing,  before  rehearsed,  is  a  power  - 
to  dispose   of:) — "or  any  part  thereof;   nor  to  ^ 
"  grant  infeftments  of  liferents,  nor  anhualreiit^ 
"  forth  of  the  same ;  nor  to  contract  debts,  nor  do  ^ 
*'  any  other  fact  or  deed  whatsoever,  whereby  the 
"  said  lands  and  estate,  or  any  part  thereof,  may  be 
'*  adjudged,  apprized  or  otherwise  evicted  from  them, 
"  or  aAy  of  them ;  nor  by  any  other  manner  of  way 
"  whHlisoever,  to  alter  or  infringe  the  order  and  course 
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^  of  saccession/'     So  that  this  prohibitory  claoae 
««d.J,  con.«n«!  e,e;7  tog  ttat !.  «S#rf;     _  „  „. 

Then  follow  the  irritant  and  resolutive  dausefd,  queensbsbat 
and  upon  them  no  obiection  has  lieeil  made  which  ^ 
has  given  rise  to  any  argument ;    but  then  th«i«  d^ 
follows  this  permissive  clause  :   "  It  is  hereby  prO- 
*'  Tided  and  declared,  that  notwithstanding  of  the 
^  irritant  and  resolutive  clauses  above  nitotioned, 
**  it  shall  be  lawful  and  competent  to  the  heirs  of 
^'  taillie  a-specified,  and  their  foresaids,  after  the  de- 
cease of  the  said  William  Duke  of  Qdeensb^rry^ 
to  set  tacks  of  the  said  lands  and  estate  during 
^*  their  own  lifetimes,  or  the  lifetimes  of  tlie  receivers 
^  thereof,  the  same  being  always  set  without  evident 
•*  diminution  of  the  rentaV*    Updti  this  clause,  it  ii 
itkA  on  the  one  side,  that  it  is  a  permissive  ckiise ;  but 
dial  according  to  the  construction  of  Scotch  tailzies, 
the  sutibor  permitting  these  tacks,  has  not  prohibited 
otiier  tacks  to  be  made,  unless  in  addition  to  what  he 
penmts,  he  states  what  he  prohibits,  and  therefore 
^lifey  fey  that  this  clause  cannot  prevent  the  heirs  of 
taOzie  fifbiri  making  leases  other  thin  those  which 
^imdelr  this  clause  they  are  permitted  to  irileike,  fbr 
^ey  say  there  is  nothing  in  this  tailzie  prohibiting 
^kelr  making  leases  other  than  they  are  here  per- 
mittjfed  to  make.  On  the  other  hand  it  is  argued,  that 
-iStSb  obvious  meaning  of  this  (I  refer  to  the  prima 
icie^  or  the  English  meaning),  is,  that  giving  this 
3iermi88i6n  is  a  ground  for  saying  that  all  other  leases 
^xciept  those  which  you  are  here  permitted  to  make, 
must  be  understood  some  how  or  other  to  be  pro- 
liibited  to  be  made,  and  that  the  general  words  which 
occur  in  the  prohibitory  clause,  namely,    *'  that  he 
^^hM  neither  sell,   alienate,  wadset  or  dispone/' 
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>  ^  ^  '  '  must  ill  ally  or  some  of  them,  contain  a  prohibition 
CASE  OF  THE  againsf^leasing,  and  that  it  was  necessary,  in  order 
I.KA8I8.  to  make  such  leases  as  here  permitted,  to  take  them 
out  of  the  prohibition  which  is  included  in  these 
terms,  some  or  one  of  them,  by  inserting  in  the  tailzie 
this  permissive  clause.  In  answer  to  that  it  has  been 
said,  'Ho  sell,"  means  to  make  sale ;  ^'alienate*'  does 
not  apply  to  leases,  which  are  personal  rights  of  posses- 
sion for  a  time,  and  although  they  are  made  qnasi 
real  by  the  act  1449,  it  is  not  in  that  sense  which 
means  an  alienation ;  and  so  again  they  said  with 
respect  to  "  wadset"  and  "dispone."  In  the  Queens- 
berry  entail,  we  are  delivered  in  some  measure  from 
the  difficulty  which  arises  from  those  opposite  argu- 
ments which  I  have  been  just  hinting  at,  by  what 


already  been  done  in  the  Wakefield  case  ;  in  whichiKiili 
a  lease  was  made  for  ninety-seven  years  of  a  part  o^fc'^if 
this  estate,  and  it  was  insisted,  that  that  was  a 
lea^e  under  the  instrument  which  I  have  now  beei 
stating.  But  it  was  found  in  that  case  by  the 
of  Lords,  and  I  believe  indeed  by  the  Court  bdoi 
that  making  a  ninety-nine  years  lease  was  prohibit 
by  the  word  alienate  \  and  though  the  word  alienak^^^R^ 
has  one  peculiar  strict  sense,  namely,  the  local  tmntiwr  ^"^ 
fer  of  dominion  of  property,  it  was  insisted,  it  nugh^Kidt 
be  construed,  by  looking  at  the  language  of  variooK^^*^ 
acts  of  Parliament  and  of  various  instruments ;  an^^tf^^^ 
that  whatever  iliight  become  of  a  lease  of  ordinary  eimr^^^^' 
durance,  that  is  such  a  lease  as  was  necessary  for  th^^C^^ 
administration  of  the  estate,  yet  that  a  tack  of  ninetji^^- 
nine  years  was  included  under  the  word  alienate. 

The  deed  then  goes  on  to  state,  "that  liferent  prcr^^'<^- 
"  visions  shall  be  in  full  contentation  and  satisfectior^-^*'^ 
"  to  the  wives  of  the  heirs  of  tailzie  in  possession 
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^  all  right  of  terce."   Then  it  proceeds  to  unpose  the ,     ^^^9. 
Uigation  on  the  heirs  of  tailzie  to  place  no  debt  upon  case  of  the 
le  estate  ;  and  then  follows  the  clause  empowering  ^e""*'***^ 
lem  to  lease,  with  the  peculiar  expression  which  . 
rcurs  also  in  the  Queensberry  entail, — "  without  Powers  to 
evident  diminution  of  the  rental ;  and  likewise,  that  visions  for 
it  shall  be  lawful  and  competent  to  the  said  heirs  of  ^jj^^j^"^ 
taillie  to  grant  suitable  and  competent  liferent  pro- 
visions in  favour  of  their  wives,  not  exceeding  the 
8iim  of  five  thousand  merks  of  yearlj^^free  rent  of 
the  said  estate,  and  to  grant  provisions  in  favour  of 
their  children,  not  exceeding  two  years  free  rent 
of  die  same."   What  is  to  be  considered  an  evident 
Bunution  of  the  rental  in  the  case  of  the  Queens- 
ny  entail,  has  been  a  great  subject  of  controversy. 
a  the  one  side,  ''  without  evident  diminution  of 
e  rental"  has  been  represented  to  mean,  that  you 
wjl  increase  the  rental  if  you  can,  by  taking  what 
the  just  avail  at  the  time ;  on  the  other  hand,  it 
mid»  it  means  this,  you  shall  let  without  diminu- 
m  of  the  rental ;  but  as  circumstances  may  arise, 
which  you  cannot  get  the  former  retit,  you  shall 
en  get  the  just  avail  at  the  time. 

There  is  then  a  clause  which  occurs  in  manyProvisioiim 
igMsh  entails,  and  which  generally  occurs  in  the  l^eir^^S^^ 
taila  of  Scotland,  "that  in  case  the  said  estate  ^«>  marry,  &c. 

and  take  nanM 

shailt  be  virtue  of  this  present  taillie,  descend  and  and  arms,  Uc. 

fidl  to  ane  heir  female,  the  said  eldest  heir  female 

shall  succeed  thereto  in  haill,  without  division,  and 

80  forth  successtvhf  and  that  they  shall  be  holden 

to  marry  ane  nobleman,  or  gentleman  of  quality 

of  the  simame  of  Douglas :  at  the  least,  who,  and 

the  heirs  above  mentioned,  shall  be  holden  and 

VOL.  I.  B  B 


LSA8E8.  ^^ 
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1819,      "  obKged,  as  in  like  maimer  the  haill  heirs  of  taOlie 
CA8B  OF  THB    "  *^^  provisioii  above  specified  shall  be  holden  and 
«uEEjfSBEBBT  "  oWiged,  to  assuQie,  take  on  and  use  the  said  sir- 
name,  and  carry  the  arms  of  the  family  of  Queens- 
berry,  with  the  proper  distinction  ;  and  that,  in 
case  they  shall  either  not  assume  the  said  simsme 
or  arms,  or  make  any  addition  thereto,  or  at  any 
time  desist  to  use  the  same,  the  person  so  contra- 
vening shall  ipso  facto  amit  and  lose  their  r^ht, 
'*  and  shall  incur  all  the  clauses  irritant  and  reso- 
Power  of       "  lutive  abovc  mentioned.*'    Then,  **  there  is  re- 
revocation.     «  gerved  to  the  said  WilUam  Duke  of  Queemberry 
*^  and  Lord  William  Douglas,  full  power  and  liberty, 
*^  during  their  joint  lifetimes  allenarly,  to  alt^  «nd 
^*  innovate  the  taillie,  both  as  to  the  substitute  hdirs, 
''  after  the  heirs  male  of  Lord  William's  body,  and 
^^  other  conditions  and  clauses  above  mentioned,  as 
*'  they  both  shall  think  fit,  but  with  this  expreai 
'*  declaration,  that  if  no  alteration  be  made  be  theiE 
*'  during  their  joint  lives,  this  reservation  shall  im- 
^*  p(M:t  no  power  to  Lord  William  to  alter  die  samt 
"  after  the  Duke  of  Queensbenys  decease.'* 
Ciauteof  re-       Then  foUows  this :  "  And  in  regard  that  the  r^t 
the  t^t  of     ^'  of  the  lands  and  lordship  of  Neidpath,  hereby  ap* 
J5J^^^  "  pointed  to  be  resigned  in  favours  of  the  said  Lmd 
Oif*^  ^^  ^^ "  William  Douglas,  and  his  foresaids,  (besides  the 
"^*  '*  saids  lands  and  baronies  of  Newlands  and  Lintoioi, 
''  and  tenandry  of  the  Holy  Cross  Kirk  of  PeeUes, 
^'  which  the  said  Lord  Duke  has  reserved  power  to 
^*  redeem,  burden  or  dispose  upon^  in  manner  above 
written,)  were,  by  the  former  infeftments  of  1687, 
redeem^le  by  payment  oi  a  twenty-merk  {Hece 
of  gold,  conform  to  the  provision  of  reversion 
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*'  therein  specified ;  and  the  Duke  of  Queenflberry 
**had  othei-ways  power  to  dispose  thereupon^  or^j^^^ 
^'  burden  the  same,  or  set  tacks  thereof,  as  he^^Ewnmsr 
**thooghlfe;;  yet,  being  reserved  now,  that  the"^*"' 
**  sane  shdl  be  free  to  the  said  Lord  William 
^  Douglas  his  son,  and  his  foresaid,  from  all  debts 
**  BiiA  burdens  ;  therefore  the  said  William  Duke  of 
^  QjAe^uriberry  has,  in  contemplation  of  the  mar- 
Tta|^,  consented  to  renounce,  and  by  thir  presents 
ivndiinoes,  quit  claims,  and  simpUciter  dischaiges 
ifid  9vergives,  the  reservations  and  clauses  con- 
**  tUfined  in  the  said  former  infeftment,  in  so  far  as 
Mneems  the  haill  lands,  baronies  and  others  of 
Ab  ionUiip  of  Neidpadi,  except  the  said  baronies 
^  €f  Newlaitods  and  Lintoun,  and  tenandry  of  the 
^*  M^  Cross  Kirk  of  Peebles,  comprehending  as 
^  stti  10)  and  that  in  favours  of  the  said  Lord  Wil- 
^  liatn  Douglas,  and  the  heirs  male  to  be  procreate 
^  betwixt  him  and  the  said  Lady  Jane  Hay ;  which 
**  finlillgt  to  the  said  Lord  William  his  heirs  male 
**  to  be  ptocreate  be  him  in  any  other  lawful  mar- 
**  riage/'  He  also  renounces  the  clauses,  reser- 
^mAaoi  and  reversion  contained  in  the  foresaid  in- 
fe^meiABf  namely,  that  clause  whereby  the  Duke  of 
QaceMberry  had  power  to  sell  and  wadset,  or  grant 
infeftikients  of  annualrent,  and  all  other  rights  irre- 
deemdble  or  imder  reversion,  and  to  burden  the  lands 
with  dd)ts ;  as  also  that  clause  whereby  his  Grace 
bad  pow«r  to  aet  tacks ;  and  also  that  clause  whereby 
is  reserftd  to  the  said  Lord  Duke  of  Qneensberry 
power  to  hold  courts,  and  to  use  all  jurisdictions, 
and  to  dispose  upon  the  fines ;  and  likewise  **  he  re- 
**  neunces  and  dischaiges  in  favour  of  Lord  William 
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1819.       "  and  the  heirs  of  his  body,  in  so  far  only  as  maybe 
extended  to  the  lands  particularly  a-written,  here- 


CASE  or  THE 


9VES1ISBERRT  "  by  appointed  to  be  resigned  in  favours  of  Lord 
LEASES,         ^^  William,  and  which  are  not  excepted  nor  reserved 
"  to  be  disposed  upon  by  the  Lord  Duke  of  Que«is- 
•*  berry,  the  reversion  or  provision  of  redenipti< 
**  contained  in  the  foresaid  infeftment  or  charts  o: 
"  1,687,  and  all  right  of  redemption  competent 
••  him  be  virtue  thereof;  which  renunciation 
"  discharge  of  reversion  William  Duke  of  Que^iis* 
**  berry  binds  and  obliges  himself  to  warrant  to  Lord 
^'  William  Douglas  and  his  foresaids,  at  all  Iiands, 
Disposition  for  <<  and  against  all  deadly*— And  that  the  aaU.  Lord^ 
DMuntenance   ^,  William'  Douglas  may  have  a  present  maintenance 
Ud^^J^ne"^    ^*  for  himself  and  the  said  Lady  Jane  Hay,  his  pro- 
Hay.  '^  mised  spouse,  and  their  family,  during  their  father's 
"  lifetime  ;   therefore  the  said  William  Duke  of 
Queensberry  gives,  grants  and  dispones  to  the  said 
Lord  William  Douglas  and  his  foresaids,  the  casde, 
tower,"  and  so  on,  *^  and  that  for  the  term  payable 
at  Martinmas  1 693,  for  the  half-year  preceding, 
Warranty       "  and  in  all  time  thereafter ;''  and  then  it  gives  him 
^^    power  of  raising  actions,  and  warrants  him  against 
r"1»^'^"**"  all  stipends  payable  to  the  ministers  of  the  parish, 
and  from  payment  of  all  cess  and  other  public  bur- 
dens.    (I  call  your  attention  to  the  words,  *'  cess, 
^'  stipends  and  public  burdens/'  because  you  will 
find  there  is  a  great  contest  between  the  parties  with 
respect  to  cess,  stipends  and  public  burdens,  which, 
if  chai^eable  on  the  rental,  operate  as  a  diminution 
of  the  rental.) 

Then  there  is  an  obligation  to  infeft  the  Lady 
Hay  during  her  lifetime,  which  is  not  material  to 
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be  rtated  ;  and  a  clause  for  provision  for  daughters,       1819. 
and  another  clause  as  to  minister  s  stipends,  which  '  „  ' 

■*■  CASt  OF  THE 

Mrill  deserve  some  consideration  ;  but  there  then  fol-  qvbensberbt 

lows  another  clause,  which  it  appears  to  me  right  to 

notice :  "  And  further,  that  the  said  William  Duke  "  Dispone" 

^*  <rf  Queensbeny  gives,  grants,  assigns  and  dis-  rents.  ^ 

^  pones  to  Lord  William  Douglas,  the  rents  which 

^  might  be  due  from  the  lands  at  the  time  of  the 

•  death  of  the  Duke  of  Queensbeny,  but  which 

•  bad  not  been  received  by  him,"  One  of  the  words 
ued  in  making  this  grant  of  the  rents,  and  not  of 
Jie  lands  out  of  which  they  arose,  is  the  word  '^  dis- 
^  pone ;"  and  describing  the  rents  he  had  himself 
lot  collected,  he  says,  he  grants  and  dispones  such 
iQftts^  viz.  **  such  as  he  should  not  otherways  assign 

•  w  dispone  thereupon,"  he  gives  them  to  Lord 
BtTilliam,  to  be  collected  after  his  death. 

Snch  is  the  charter  upon  which  the  questions  arise 
rith  re^ct  to  the  entadl  of  Neidpath  or  March. 

The  entail  of  Queensberry  was  made  upon  the  ®"®?"^5jy 
K6th  of  December  1705,  and  registered  in  the  Re -Dec.  1705 
firter  of  Tailzies  on  the  21st  of  February  1 724,  and 
D' the  books  of  Session  on  the  17th  of  June  1724. 
riiat  tailzie  is  introduced  by  these  words:  "  Be  it 
'  known  to  all  men  by  these  presents,  Us,  James 
^  Duke  of  Queensberry,  &c.  heritable  proprietor  of 
'  the  lands,  lordships,  baronies,  heritable  offices 
'  and  others  after  specified,  with  the  pertinents : 
^  Forasmuch  as  we  having  considered  the  state  and 
^  condition  of  James  Earl  of  Drumlanrig,  our  eldest 
^  lawful  son,  are  fully  convinced  of  his  weakness  of 
'  mind,  and  unfitness  to  manage  our  estate,  or  re- 
'  present  us  in  our  dignities  and  in  our  said  estate,; 
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'*  and  being  well  resolved  to  leave  no  jfiac^  for  any 
T  B   *'  question  concerning  the  said  James  Earl  of  Drum- 

LSA8ES. 


^sfiMBBEAKY  «  hmrig,  lus  omdition  and  capacity,  after  our  decease, 
*'  for  preventing  all  process  or  arbitrament  on  that 
**  subject,  or  on  the  succession  to  our  honours  and 
''  estate,  and  also  for  preventing  the  snares  that  laay 
''  be  laid  for  the  said  James  Earl  of  Drumlanr^,  to 
"  the  visible  prejudice  of  our  estate  and  fiunily : 
"  Therefore,  and  for  the  other  weighty  causes  and 
**  good  considerations  us  moving.  We  have  thought 
*^  fit  (with  and  under  the  reservations,  conditions^ 
^'  provisions,  limitations,  restrictions,  clauses,  pio- 
hibitory,  irritant  and  resolutive  underwritten,  atte- 
narly,  and  no  otherways)  to  be  bound  and  obliged 
Word  "$cir  "  to  sellj*' — (here  the  word  sell  is  certainly  used  »ot 
gratuitous  do-  in  the  commou  sense  of  the  word,  because  this  is 
^^^^'  a  gratuitous  donation,) — "  annailzie  and  dispone,^' 

Words^*'  an-  — (obscrvc  that  the  word  annailzie  is  in  this  sentence 
"dispone"  couplcd  with  dispouc) — "heritably  and  irredeem* 
coii^edin      cc  ably,"--(that  is  one  way  of  disponing)—**  to  and 

in  favours  of  ourself  in  liferent  during  all  the  days 
**  of  our  lifetime,  and  to  Lord  Charles  DougJas,  our 
**  second  lawful  son,  and  the  heirs  male  lawfully  to 
"  be  procreated  of  his  body,  in  lie  ;" — (then  it  goes 
through  the  illustrious  family  by  name,  limiting 
estates  to  a  great  many  persons,  and  the  heirs  of 
their  bodies ;) —  "  reserving  always  to  us  our  liferent- 
**  right  of  the  said  earldom,  whole  lands,  baronies 
**  and  others  above  written ;  as  also  reserving  the 
"  liferent-right  of  such  of  the  said  lands  and  barcmies 
*•  as  Mary  Duchess  of  Queensberry  is  provided  to," 
— (viz.  the  said  lands  and  barony  of  Sanquhar^  com- 
prehending the  lands  and  others  contained  in  her 
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rigbte  and  iafeftm^nts  thereofO~'' as  also  it  is  here^        1819. 
**  q^ecially  provided  and  declared,  that  the  said  Lord  *       ""       ' 

CASE  OP  TAB     . 

**  Charles  Douglas  and  his  heirs  male,  and  the  other  queewsbsjikt 
"  heirs  of  tailzie  above  specified,  shall  be  bound  to  "^*"* 
make  payment  of  all  the  debts  that  shall  happen 
to  be  due  by  us,  and  perform  all  the  deeds  prest- 
able  by  us  the  time  of  our  decease  i"  and  then  it 
ii  further  stated,  ^*  that  notwithstanding  the  right 
*'  of  fee  of  the  said  whole  earldom,  lands,  baronies 
'*  and  others  above  specified,  be  devolved  and  se- 
cured by  this  personal  disposition  and  tailzie  in 
&yours  of  the  said  Charles  Lord  Douglas  and  his 
furesaids,  and  the  other  heirs  of  tailzie  above  men- 
**  tioned  ;  yet  it  shall  be  lawful  for  us  to  contract 
**  debts  which  shall  affect  the  said  Lord  Charles 
Douglas  and  the  heirs  of  tailzie,  and  the  foresaid 
•«  tailzied  estate,  in  the  same  manner  as  if  they  were 
consenting  with  us  in  the  several  bonds,  contracts, 
obligations,  dispositions  or  other  writs  whatsoever, 
to  be  granted  by  us,  or  as  if  they  were  served  heirs 
*<  to  UB  in  our  lands  and  estate  ;  as  also  to  sell,  an- 
"  naiLde  and  disponer—(this  is  in  the  reserving 
dauae ;  and  observe  how  the  word  annaiizie  again 
occurs) — **  as  also  to  sell,  annaiizie  and  dispone 
*^  the  said  lands  and  others  above  and  after  men« 
**  ticmed,  in  whole  or  in  part,  redeemably  or  irre- 
"  deemably,  for  whatsoever  cause,  or  in  whatsoever 
"  manner  of  way  ;  and  to  revoke,  alter  or  innovate 
"  this  present  disposition  and  tailzie,  and  order  of 
**  succession,  in  whole  or  in  part,  and  generally  to 
'*  do  all  other  things ;"  aud  so  on. 

Then  follows  the  prohibitory  clause,  "  that  it  shall  Prohibitory 
*  *  not  be  lawful  to  the  said  Lord  CharlesDouglas,  and  u^w<^d 
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1819.      ''  the  heirs  male  of  his  body,  nor  to  the  other  heirs  of 
.    "  jr"  **  tailzie  above  mentioned,  or  any  of  them,  to  sdl, 

CASE  OW  THE 

tTjBBHSBERBY  <«  wadsetorcf^'^on^''  (pmitHng  thewyrd  ^^  alienate^ 
LEASES.         ^,  ^     of  the  foresaid  earldom,  lands,  baronies,  offices, 

bat  containing  •' 

the  word        '*  jurisdictions,  patronages  and  others  foresaid, 
"    ^°®'      "  any  part  of  the  same,  nor  to  grant  infeftments  o^ 
''  liferent  or  annual  rent  out  of  the  same,  nor 
^*  contract  debts,  nor  do  any  other  fact  or 
whereby  the  same,  or  any  part  thereof,  may 
adjudged,  apprised  or  anyways  evicted  from  theo^ 
**  or  any  of  them.** 
Judgment  of       I  pausc  here  to  observe,  that  even  some  of  tbe 
sion,  that  the  judicial  Opinions,  the  soundness  of  which  you  have 
^®^„"j^^»^^  now  the  difficult  duty  of  examining,  turn  upon 
the  same  pro-  the  circumstancc,   that  the  word   ^'  alienate**  is 
as  t^'^ord"^  Omitted  in  this  prohibitory  clause ;  and  although  in 
**  •Kcnatc."     thg  Wakedeld  case,  by  force  of  that  generic  term,  a 
lease  of  ninety-seven  years  was  prohibited,  it  is  held 
that  the  word  **  dispone**  will  not  have  the  same 
eSect.    Some  of  the  learned  Judges  were  of  opinion, 
that  they  would  have  the  same  effect ;  but  they 
differed  very  much  upon  that  point.     I  therefore  call 
your  attention  to  the  circumstance,  that  the  worfL 
'^  alienate'*  is  not  in  the  prohibitory  clause  in  tht 
Queensberry  entail. 

Then  follow  these  words,  "  except  in  so  far 
"  they  are  empowered,  in  manner  after  mentioned,  -^ 
"  nor  to  violate  or  alter  the  order  of  succession  fore-  "^ 
"  said,  any  manner  of  way  whatsoever;**  that  is,  * 
they  are  not  to  **  wadset,  sell  or  dispone,  nor  to  ' 
"  contract  debts,  nor  do  any  other  fact  or  deed, 
except  so  far  as  they  are  empowered  in  manner 
after  mentioned,  nor  to  violate  or  alter  the  t>rder 
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"  of  succession  in  any  manner  whatsoever."    Upon      isio. 
these  words  again  arises  much  aigument  about  per-  :::::;Z:' 
Qinsion  and  about  exception.    In  an  English  instru-  qveemsbskry 
Bient,  we  should  say  that  a  power  to  make  leases 
being  found  in  the  clause  of  exception,  was  a  ground  Exception  and 

^  •    1  t  1      penni8Mon,in 

for  arguing,  that  unless  it  had  been  included  in  the  an  English 

daiiae  of  exception,  it  would  be  taken  to  be  included  ^^TT^^ 

hj  implication  in  the  general  words  of  the  prohibi-  ^*<*."»  ^^^j^ 

tiaa  or  restriction ;  but  they  say,  that  is  a  principle  is  not  excepted 

DOC  applicable  to  the  law  of  Scodand.     The  pro.">^P^'^ 

h&itory  clause  farther  provides,  ^*  that  the  heirs  and 

** -descendants  of  their  bodies,  so  succeeding,  shall 

'*  be  obliged  in  all  time  coming,  upon  their  sue* 

**  cession,  to  assume,  and  use,  and  bear  the  simame 

**  of  Douglas,  and  the  title,,  designation  and  armii 

^*  of  the  family  of  Queensberry,  as  their  own  proper 

**  aimame,  title,  designation  and  arms.'*      Then 

Allows  another  clause,  which  is  material ;  '*  and  the 

^*  aaid  heirs  female  shall  also  be  obliged  to  marry  a 

**  nobleman  or  gentleman  of  the  name  of  Douglas, 

**  at  leasts  who  shall  assume,  use  and  bear  the  said 

**  name  and  arms  of  the  said  family  of  Queensberry ; 

^  and  if  married,  the  said  heirs  female  and  the  heirs 

**  0f  their  bodies  succeeding  in  manner  foresaid, 

**  stall  assume,  use  and   bear  the  said  name  and 

'^  arms  of  the  said  family  of  Queensberry ;''  and 

;hey  are  to  take  the  simame  of  Douglas,  with  the 

irms,  &c.  of  the  family. 

Then  follows  this:  "and  that  the  said  Lord P^^^^^^y ^^ 

set  tacks  for 

■*  Charles  Douglas,  nor  the  other  heirs  of  tailzie  more  than  Ufe 
•*  above  specified,  shall  not  set  tacks  nor  rentals  ofyg^®^ 
*'  the  said  lands  for  any  longer  space  than  the  setter's 
*•  lifetime,  or  for  nineteen  years." — (One  great  point 
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W9.      of  dispute  between  the  parties  here  Is,  whether  cer- 
CA8S  OF  THB   ^^  Icases,  the  particulars  of  which  I  shall  mentioa 
^QAfiisB£RBY  hereafter,  are  leases  for  longer  than  the  setter's  life 
or  nineteen  years,  and  if  they  are,  whether  they  are* 
prohibited  under  the  word   *^  dispone/'  and  the- 
other  words  here  used ;) — '^  and  that  without  dimi 
**  nution  of  the  rental,  at  the  least,  at  the  just  » 
Ai^pm^u  oo  "  for  the  tune.-     In  the  course  of  this  caus^ 
ot'iSi^w^  discussion  and  most  able  reasons  for  the  opinions 
M  diimnation  both  sides  have  been  stated,  with  respect  to  wl 
^  ^^   '       these  words,  **  without  diminution  of  rental,'*  mean^  ^ 
Those  who  take  one  side  say,  that  it  means  no  mon^ 
than  this,  that  if  the  land  was  let  at  the  time  oi 
ing  the  new  lease,  for  3  /•  and  it  is  let  again  for  3 
tibat  is  no  diminution  of  the  rental;  others  say,  that  ^ 
you  let  it  for  3/,  when  you  might  let  it  for  300  J. 
there  is  a  diminution  of  the  rental  within  the  meaxs- 
iQg  of  these  Scotch  entails ;  that  if  instead  of  lettiKMg 
it  for  more  than  3/.  you  take  a  sum  of  money  equL^ 
to  the  difference  of  value  between  3/.  and  300^ L 
true  it  is,  in  one  sense,  you  do  not  let  it  with  diocai- 
nution  of  rental,  because  the  rent  is  still  3 1. ;  ^F^t 
that  the  operation  of  the  law  of  Scotland  upon  t=3ie 
fact  of  your  commuting  the  difference  in  ren.^^ 
between  3/.  and  300/.  for  a  sum  of  money  put  inr^to 
your  own  pocket,  is  such,  that  though  you  hi^w^^ 
reserved  to  the  persons  to  take  after  you  a  rent       ^ 
3  /.  it  is  demonstrable,  that  by  the  operation  of  sm^^ 
a  law,  3  /•  is  a  diminished  rental.     How  justly  eittr^^^^ 
of  those  propositions  are  stated,  it  is  not  for  me        ^ 
enter  into  now,  when  I  am  merely  stating  the  fa^^^ 
of  the  case. 
Th^li  follow  the  wordSf  ^*  nor  doe  no  other  fm^t 
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'  or  deed,  civil  of  criminal,  directly  or  indirectly,      1819. 

*  by  treason  or  otherwise,  in  any  sort,  whereby  ^^^^  ^^  ^^^ 

<  the  said  tailzied  lands  and  estate,  or  any  pait  qubxnsbekkt 
^  thereof,  may  be  affected," — (it  is  further  contend- 
d,  that  what  has  been  done  by  the  late  Duke  of 
^neensberry  was  prohibited  by  these  words,) — '^  ap« 

*  prised,  adjudged,  forefaulted,  or  any  manner  of 

*  way  evicted  from  the  said  heirs  of  tailzie,  or  this 
'  present  tailzie,  in  order  of  succession,  thereby 
'  prejudged,  hurt  or  changed." 

Then  follow  these  words,  (which  are  unportant 
rords  for  our  consideration,  if  the  law  of  Scotland 
•perates  upon  the  rent  of  3  /•  in  such  manner  as  it 
tas  been  argued  :)^' neither  shall  the  said  Lord 
'  Charles  Douglas,  nor  any  of  the  said  heirs  of 

*  tailzie,  suffer  the  duties  of  ward,  marriage,  and 

^  relief,  either  simple  or  taxed,  nor  the  feu,  blanch  clause  for 
^  and  teind  duties,  nor  any  other  public  burdens  or  ^J^^*^ 
^  duties  whatsoever,  payable  forth  of  the  said  tail-  superiority 
'  zied  lands  and  estate,  to  run  on  unsatisfied,  so  as  burJent. 
^  therefor  the   lands  and  others  foresaids  may  be 
'  evicted,  apprised  or  adjudged  from  them,  for  any 
'  of  the  said  casualties  of  superiority,  and  public 

burdens*/' 

Then,  after  making  the  irritant  and  resolutive 
auaes,  and  also  directing  that  the  heirs  and  parties 
icceeding  should  denude  on  existence  of  a  nearer 

*  Here  the  Lord  Chancellor  entered  into  a  discussion  as  to  the 
'ect  of  taking  grassum  upon  the  rent,  the  operation  of  law  apbn 
e  traoaactiony  and  the  consequeBce  of  the  principle  established 
the  Scotch  courts  by  their  final  decision  aft  to  teind-duties, 
id  the  mode  in  which  grassum  is  to  be  taken  into  calculation 
the  estimate  of  rent  for  the  payment  of  those  duties.  The 
seussion  is  omitted  here,  because  it  is  afterwards  resumed  to 
e  tame  effect.  See /km/. 
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1819.      heir,  there  follow  provisions  to  spouses  of  male 
CASE  OF  THB   ^^^^^  hcirs,  End  provisions  for  daughters  and  younger— 


3,300/. 


QUEEH8BEEBY  childreu,  and  reserving  the  question,  how  far  we 

LEASES' 

at  liberty  to  look  into  such  circumstances  with  r^ard  . 
to  such  entail  J  and  not  foi^etting.the  principles  ^ 
of  interpretation,  as  applied  to  entails,  it  has  alwayi  n 
struck  me,  that  those  clauses  would  be  very  nuiterial 
Power  to  pro-  clauses  to  be  considerecf :  '*  And  notwithstanding 
spouses^  to  the  "  ^^  *'^^  prcmisscs,  it  is  hereby  provided  and  de- 
amount  of  «  clared,  and  shall  be  provided  and  declared  by  th* 
'*  infeflment  to  follow  hereupon,  and  whole  subse- 
^'  quent  conveyances  of  the  said  tailzied  land  and 
'^  estate,  that  it  shall  be  lawful  to,  and  in  the  power 
''of  the  said  Lord  Charles  Douglas,  and  of  the 
''  other  heirs  of  tailzie  above  specified,  whether  male 
''  or  female,  to  provide  and  infef);  their  lawful 
''  spouses  in  competent  liferent  provisions,  of  a  part 
''  of  the  said  lands  and  estates,  not  exceeding  the 
**  sum  of  1  ,ooo/.  sterling  of  yearly  rent ;  and  if  there 
''  shall  happen  to  be  two  liferent  provisions  upon 
''  the  said  estate,  then  and  in  that  case  the  second 
''  liferent  provision,  during  the  existence  of  the 
"  first,  shall  not  exceed  8oo/.  sterling;*' — (so  that  if 
there  were  two,  there  might  be  provisions  for  spouses, 
to  the  amount  of  i,8oo/.  a  year,  affecting  the  estate 
at  the  same  time  ;) — "  and  if  there  shall  happen,  to 
'*  be  a  third  liferent  provision  upon  the  said  estate, 
*'  then  the  same  shall  not  exceed  500  /•  sterling, 
*'  during  the  existence  of  the  other  two  liferent  pro- 
"  visions  ;'*  (so  that  there  might  be  2,300/.  required 
for  these  jointures.) 

Then  there  is  this  clause  :  ''  And  also  it  is  hereby 
''  further  provided  and  declared,  and  shall  be  de- 
**  clared  by  the  infeflments  to  follow  hereupon,  and' 
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^*  all  the  subsequent  conveyances  of  the  said  estate» 
*'  that  it  shall  be  lawful  to,  and  in  the  power  of 
**  the  said  Lord  Charles  Douglas,  or  any  of  the 
**  said  heirs  of  tailzie,  to  burden  the  said  estate 
with  any  sum  not  exceeding  the  sum  of  four* 
score  thousand  pounds  Scots,  for  providing  of^^^"^  - 
their  daughters  or  younger  children."  So  that  80,000/. Scots, 
there  might  be  three-and-twenty  hundred  pounds  y^^^^^Si- 
a  year  charged  upon  and  issuing  out  of  the  rent  of  ^^^ 
this  estate  by  way  of  jointure,  and  likewise  this  sum 
of  money  for  children,  amounting  to  between  six 
and  seven  thousand  pounds.  These  are  consider- 
able burdens  upon  an  estate,  if  it  can  be  dealt  with 
in  the  mariner  in  which  it  is  contended  it  can  be  by 
toch  tacks  as  have  been  made ;  but  still  we  must 
take  into  our  consideration,  that  whatever  may  be 
the  effect  of  reasoning  of  that  kind,  the  question  at 
last  results  to  this,  what  according  to  the  general 
rule  of  interpretation  as  fixed  by  decision  on  Scots 
tailzies,  you  are  at  liberty  to  reason  from  such  cir- 
eumstances  as  those  to  which  I  have  been  alluding. 

Dming  some  part  of  the  time  which  has  elapsed  Gnmamf 
mnee  these  tailzies  were  made,  these  estates  of  March  ^^  ^^^ 
.and    Neidpath    undoubtedly  fand   the    estate   ofJ«<ige8^ho 

*■  •'     ^  were  tutors 

Queensberry  too)  have  been  let  on  leases  for  such  and  curaton. 
:terms  and  upon  such  grassums  as  I  shall  have  ocr 
xasion  to  mention ;  and  it  is  a  circumstance  un- 
questionably of  considerable  weight,  that  leases  of 
tl^  nature  were  made  by  persons  who  stood  con- 
nected^ with  the  heirs  of  tailzie,  and  holding  judicial 
situations,  from  which  it  is  fairly  enough  inferred, 
that  they  must  Lave  been  acting  upon  their  notions 
of  what  was  the  law  of  Scotland  at  the  time. 

When  the  late  Duke  of  Queensberry  came  into 
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,  ^^^^'  ,  possession,  he  seems  to  have  done  acts  of  which  I 
CASE  OF  THE  ^hall  saj  no  more,  than  that  his  Grace  appears  to  me 
QUESMSBEERT  f^  jj^y^  itttcndcd  to  makc  as  much  of  the  estate  as  the 

LEASES. 

powers  he  had  would  enable  him  to  make,  and  no 

tcfvat  of  justice  has  a  right  to  say  that  there  was  any 

Eoomenaon  thing  wrong  in  that  intention.     The  leases  of  Easter 

W  SftDuke  of  Harestanes  and  of  Whiteside,  the  set  of  leases  which 

^mnuheny;  \^^q  [j^gn  called  "alternate  leases,"  and  the  leases 

Harestanes, 

Whiteside,     sought  to  be  aficcted  at  the  suit  of  the  Duke  of 
\J^^       Buccleuch,  particularly  the  lease  of  a  farm  called 
^•^^•ca'^  *^  Hallscar,  are  the  most  material  to  be  considered. 
There  are  some  other  leases  of  minor  note,  whidi 
I  shall  not  trouble  you  with  in  the  detail  of  the  facts 
and  circumstances.      They  may  be  very  easily  dis- 
posed of,  when  you  have  determined  what  is  jronr 
judicial  opinion  as  to  the  others. 
Case  of  Hare-     The  lease  of  Easter  Harestanes  was  granted  under 
**^**'  the  Neidpath  entail,  in  which  it  is  declared^  that 

the  heirs  of  tailzie  are  not  to  sell^  alienate^  wadset 
or  dispone f  nor  to  grant  infeftments  of  liferent,  nor 
In  Neidpath  annualrcut.  There  is  no  prohibition  of  any  sort 
^m  ^oUU-  ^^Mt  granting  leases ;  but  the  deed  contains 
tion  to  gnant  a  permissivc  clause,  by  which  "  It  is  expressly 
^  provided  -and  declared,  that  notwithstanding 
^*  of  the  irritant  and  resolutive  clauses  above 
^*  mentioned,  it  shall  be  lawful  and  competent  for 
^^  the  heirs  of  tailzie  above  specified,  imd  their 
*'  foresaids,  after  the  decease  of  the  said  William 
**  Duke  of  Queensberry,  to  set  tacks  or  rentals  of 
*^  the  said  lands  and  estate  during  their  own  life- 
'^  times,  or  the  lifetimes  of  the  receivers  thereof, 
•*  the  same  being  always  set  without  evident  dimi- 
^^  nution  of  the  rental.**  The  late  Duke  had  granted 
a  lease  to  Alexander  Welsh  of  the  lands  of  Easter 
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Harettanes  for  fifty-geven  years.     The  entry  of  ^    mo. 

the  tenant  wad  at  the  term  of  Whitsunday  1791  ;  l^^^  '    " 

the  rent  payable  was  74/.  is*  sterling;  and  it  was ^vistvaBsftAt 
further  stipulated,  that  the  tenant  should  pay  the  ^^^^^* 
amn  of  300/.  of  grassum,  or  entry  money.      In  statement  of 
consequence  of  proceedings  *  which  had  taken  place  j^^^I^^^w"* 
before  the  Court  with  respect  to  a  lease  for  ninety^  ^^  ^«  c<^  of 
fieyen  years,  under  the  same  entail,  Welsh  brought 
an  action  of  declarator  against  the  late  Duke  of 
Qaeensberry,  the  late  Francis  Earl  of  Wemyss,  and 
the  late  Francis  Charteris  Lord  Elcho,  his  eldest 
0O8I9  as  the  next  heirs  of  entail,  setting  forth,  that 
as  some  doubts  had  arisen  with  regard  to  the  validity 
<ii  the  lease,  he  had  brought  the  action,  to  have  it 
firand  and  declared,  that  it  was  a  valid  and  sufficient 
title  in  his  person  for  all  the  years  of  its  endurance 
then  to  run.     The  action  having  come  before  Lord 
Woddhouselee,  the  defenders  were  assoflzied  by  an 
iBteikeutor  of  the  25th  of  June  1 808 ;  this  lease  for  ^atj^ 


fifty-Mven  years,  as  the  lease  for  ninety^-seven  years,  y^^wy 
b^ig,  in  the  judgment  of  the  Court,  prohibited  by 
tlie  pfOhibitory,  irritant  and  resolutive  clauses  eon^ 
tained  in  the  entail  of  the  Neidpath  estate. 

Lord  Wemyss  {md  Lord  Elcho  having  bo(^ 
died,  aa  action  of  tranference  was  raised,  and  the 
wait  was,  to  use  our  expression,  revived.  On  the 
Gtii  of  December  1 809,  the  Lord  Ordinary  having 
eonmdered  the  memorials  for  the  parties,  and  whole 
<teuse,  repels  the  reasons  of  declarator,  assoilzies  from 
the  conclusions  of  the  Kbel,  and  decerns;  that  is, 
again  atatsng  his  opinion  that  the  lease  was  bad  ; 
^*  but  be  reserved  to  the  pursuer,  (that  is  the  tenant,) 

*  In  the  W^efield  case. 
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^^  his  recourse  upon  the  warrandice  in  his  tack 
CASE  OF  THE    "  agaiust  thc  Duke  of  Queensberry  and  his  repre* 
«us£N8BER]ir  <<  scntativci^,  in  the  event  that  the  said  tack  should 
"  be  set  aside,  as  ultra  vires  of  the  granter,  in  a 
"  regular  process  brought  for  that  eflPect.'*  TheI-«ord 
Ordinary  was  of  opinion  that  the  lease  was  good  for 
nothing,  regard  being  had  to  the  nature  of  the  entail  ^ 
Assets  of  the  but  that  the  late  Duke  of  Queensberry  having  entered 
S^  war-  *  into  a  warranty,  his  assets  were  answerable  to  th^ 
"^^^  tenant  for  such  damages  as  would  compensate  hioE 

for  the  loss  of  his  tack  :   and  as  those  assets  will  b^ 
.equally  affected  by  his  warrandice  as  to  all  the  tacks^ 
it  becomes  a  question  of  very  great  value  as  between, 
the  parties  in  the  cause ;  but  the  value  is  triflings 
compared  with  the  extreme  importance  of  the  case^ 
as  establishing  a  rule  for  the   administration  oT 
property. 
Statement  of       After  this  dccisiou  the  late  Earl  of  Wemyss  brought 
l^^l^^^^l"  an  action  of  declarator  agdnst  the  late   Duke  of 
Ae'a^'f*^^  Queensberry;  in  which  he  stated,  that  William  Duke 
Wemyss  v.     of  Quecnsberry,  in  the  year  1 73 1,  made  up  his  tides 
£JS^.  u^der  this  entail,  but  notwithstanding  the  limitation 
therein  contained  of  the  powers  of  the  heur  of  entail 
in  setting  tacks,  he  had  set  or  granted  tacks  or  leases 
of  different  parts  or  parcels  of  the  said  lands  and 
estates,  to  endure  for  a  longer  term  or  period  than 
his  own  lifetime,  or  the  lifetime  of  the  receivers 
thereof;  and  that  the  said  tacks  or  leases  had  been 
granted,  upon  payment  by  the  tenants  of  fines  or 
grassums,  and  with  diminution  of  the  rental :  he 
then  alleged  that  he  was  the  heir  of  entail,  and  en* 
titled  to  succeed  to  the  lands  and  estates  on  failure 
of  the  Duke  of  Queensberry,  and  the  heirs-male  of 
his  body ;  that  the  tacks  or  leases  had  been  granted 
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the  manifest  prejudice  of  his  eventual  right  and      1819. 
Brest  as  heir  of  entail,  and  therefore  he  prayed  ^^^^  ^^  ^^^ 
t  the  Duke,  and  all  those  tenants  whom  he  names,  queensbbkrt 
uld  be  convened  before  the  Lords  of  Council, 
I  that  it  should  be  found  and  declared  by  their 
ree»  that  it  was  not  competent  to,  nor  in  the 
rer  of  the  said  William  Duke  of  Queensbeny,  to 
mr  grant  any  tacks  or  leases  of  any  part  of  the 
liled  estates  to  endure  for  a  longer  period  than 
own  lifetime,  or  the  lifetime  of  the  tenants  re- 
'en  thereof,  except  in  terms  of,  and  under  the 
riaions  of  the  act  for  encouraging  the  improve- 
It  of  lands  in  Scotland  held  under  settlements  of 
:t  entail,  nor  to  grant  any  tack  of  the  lands 
estate  in  consideration  of  fines  or  grassums,  and 
^eby  diminish  the  rental ;  and  that  all  such  tacks 
leases  so  granted,  either  for  a  longer  period  than 
cribed  by  the  entail,  (unless  they  are  in  the  terms 
Jie  act  of  Parliament,)  or  upon  the  payment  of 
tnms  by  the  tenants,  are  void  and  null,  and 
lid  be  of  no  effect  as  against  the  heir  of  entail. 
Hhis  action  was  remitted  to  the  previous  process  joinder  of  pro- 
ledarator  at  the  instance  of  Welsh,  depending 
tt  Lord  Woodhouselee.     A  representation  hav- 
been  given  in  for  Welsh  agamst  Lord  Wood- 
idee's  interlocutor,  there  was  another  interlo- 
r  ipconounced :  *'  Having  heard  parties  procu- 
iton  upon  what  is  stated  in  the  representation, 
le  Lord  Ordinary  recalls  the.  interlocutor  com- 
bined of;  and  in  respect  the  action  of  decla- 
itor  at  the  instance  ^  of  the  Earl  of  Wemyss 
(iinst  the  Duke  of  Queensberry  and  others  his 
(Wits  18  now  remitted  to  the  present  process, 

VOL.  I.  c  c 


cesses. 
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**  conjoinB  the  processes ;''  then  there  is  the  usoil 
^  ..  ^.  .»•    durection  in  that  respect. 

CASS  OF  THX  *  ^ 

Q0BEN8BERRY     The  Duke  of  Queensberry  died  soon  afterwisrak 

There  was  an  action  of  transference  against  hm 

loteriocator,  representatives ;  and  on  the   12th  of  Noyeiober 

la  Not.  1812.     Ji  ,  1       .         1*  ^i_  ^  J     -a. 

1012,  the  case  having  been   then  reporteOf  «e 
following  interlocutor  was  pronounced  by  the  Knt 
Division  of  the  Court.     '^  Upon  the  r^mt  of  tihe 
Lord  iVesident  in  place  of  Lord  Woodhouidee, 
and  having  advised  the  infmtnations  for  the  paitiei^ 
the  Lords  sustain  the  defences  in  the  prdeen  ef 
''  declarator  at  the  instance  of  Alexander  WiU 
*^  against  the  Earl  of  Wemyss  ai^  others^  subatitilBS 
''  under  the  deed  of  entail ;  and  assoilzie  Ihe 
**  fenders  from  the  conclusioDS  of  the  lftel» 
'*  de6em ;"  that  is,  the  whole  Court  th^i 
with  the  Lord  Ordinary,  and  hold  that  this 
such  a  rent  and  such  a  grassum,  and  such  a 
was  not  a  good  lease.    Then  ihey  **  remit  to  Loid 
Henkiand  to  hear  parties  on  the  conclBsmai  if 
the  libel  for  damages,  and  to  do  therni  mh^ 
"  shaU  see  just''    And  with  respect  to  die  pPiiCM 
of^edarator  at  the  instmee  of  the  Eaii  c£Vhmfm 
against  the  Iirte  Duke  of  Queensberry,  aoul  SAm 
Andevson  and  olihero,  tenants  of  the  tailzied  haflB 
and  estate  of  Queensbesrrjr  md  eHketu,  tbtsf  «lse 
remk  the  said  process  to  Lord  HennaadasOidiiwljF^ 
in  place  of  Lord  Woodhouselee>  to  hear  parts*  1^ 
the  condusiont  of  the  same  as^appKeable  to  the  esieir 
of  the  several  deciders,  and  to  de  tbertia  «s  ht 
shall  see  just.    The  interlocutor  of  the  First  DM* 
sioh  of  the  Court  of  Session  pronounbes^  t2ult  Welsh 
cannot  sustain  his  lease  against  the  persons  mho  are 
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the  keirs  <^  entail ;  but  the  interloeutor  <m  the  da*      mo. 
clarator  rfthe  Esrl  of  Wemyw  against  the  subtenants,  ^^^^  ^,  ^^^ 
lewes  the  heirs  of  entail  to  proeeed,  in  order  to  9viEii«»BaaT 
determine  whether  they  can  substantiate  their  de- 
olaiatoTt  i^ainst  each  and  every  of  those  tenants 
mentioned  in  that  declarator ;  those  tenants  having 
IpiM  which  were  of  the  same  nature  as  those  sought 
te  be  aflfected  by  that  action  of  declarator. 
Tbe  caae  cf  Easter  Harestanes  includes  two  ques-  Qa«itiooi  in 
ihe  first,  Whether  a  fifty*seven  years  lease  is  Spw^iSir 
•Kmiatjon?  you  have  decided  that  a  ninety-seven  ^'  i>a»tioQ 
leaae  is  an  alienation ;— and  there  are  some  a.  GraMum* 

that  leases  between  fifty-seven, and  ninety* 
are  alienations : — ^another  questicm  is.  What  is 
the  effi»t  of  the  gnmum  which  was  taken  in  this 
of  Easter  Harestanes? — that  is  a  question 
to  that  and  the  other  cases  :  with  rei^ect 
to  tikt  dmration  of  the  lease— the  fifty-seven  years 
a  question  peculiar  to  that  case* 


The  mat  case  yrhoA  was  before  the  Judges  of  Cm  •( 
die  KntDivisiont  was  the  case  of  the  lease  of  AVhite-  ^^ 
ad^  end  with  rei^ect  to  that  lease,  it  was  a  lease  for 
tiielifiB  of  the  tenant.  The  rent  was  not  less  than  the 
nttfe  wyrli  was  payable  under  die  former  lease,  but 
ik  WQM  insisted  Ihat  this  was  a  lease  made  fw  a  gras- 
ernDf  HMlduitdieBefore  iton^tobereduced.  The 
ftet  that  it  was  made  for  a  grassum,  is  a  finding  clear 
hi  the  case.  This  farm  had  been  let,  together  with 
two  ednr  finnui;  they  wens  afterwarda  divided 
in  the  mmuier  stated  m  iheae  easai*  There  is  ne 
Wlutefflde,  which  is  mentioned  as  havii^ 
let  £>r  the  same  rent,  was  let  upon  a  grassum ; 
Ihat  die  nent  in  this  lease  was  affaeted  by  the 

c  c  a 
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1819^^      amount  of  the  cess,  and  rogue  and  bridge  money, 
CA«£  OF  THE   ^'^  whlcH  It  was  not  let  by  the  former  lease. 
QUSEK8BERBT     Thcro  was  a  special  interlocutor,  first  of  Lord 
^     J.     .  Hermand.  then  of  the  Lords  of  Session,  with  re- 

ProceediDgsin  '^  ^  "^ 

Court  below,  spect  to  this  Icasc  ;  and  in  order  that  the  case  may 
WhiteSic!  ^   be  ftiUy  comprehendbd  and  properly  decided,  it  is 
ne<;essary  that  the  interlocutors  should  be  read : 
14  Jane  1814. "  Having  advised  the  condescendence  and  answersi 
'^  in  the  process  of  reduction  at  the  instance  of  the 
-4    '^  Ecirl  of  Wemyss  and   March  against   WiHiam 
*^  Murray,  and  whole  processes,  conjoins  thiaprbcen 
^*  with  the  declaratory  action  between  the  parties 
'*  depending  before  the  Lord  Ordinary,  in  so  far  as 
'^  the  declarator  is  applicable  to  the  present  case : 
^'  Finds  it  stated  in  the  condescendence,  and  not 
*'  denied  in  the  answers,  that  the  whole  ikniis, 
**  whereof  the  leases  are  now  under  reduction.  Wine 
formerly  let  by  the  late  Duke  of  Queensbenj  fiir 
fifly-seven  years ;  and,  with  an  exception  stated 
*'  by  the  defender  of  the  lands  of  Flemington  and 
'*  Crook,  under  burden  of  grassums,  the  interest  of 
^'  which  bore  a  considerable  proportion  to  the  yeaily 
rent :  Finds  it  admitted  in  the  answers,  that  in 
or  about  the  year  1807,  many  of  the  tenants 'hold- 
ing leases  for  fifty-seven  years,  tenounced^^eir 
'^^  kases,  and  took  new  ones  Jbr  periods  equal  to  the 
**  terms  unexpired  qf  the  old  oneSy  but  without  pe^- 
*'  ing  any  grassums  Jbr  their  new  leases  ^  and  that 
*'  soon  afterwards,  the  tenants  of  all  the  &nns  to 
**  which  the  present  discussion  relates,  whether  they 
had  got  new  leases  of  the  nature  above  mentioned, 
or  had  continued  to  possess  on  their  fifty-seven 
••  years  leases,  executed  renunciations,  and  acceplid 
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••  of  the  existing  leases,  for  which  they  paid  no       i8i9^^ 
•*  grassums }    as  also,   that  when  the  tenants  re»  ^ase  of  the 
**  nounced  their  former  leases,  and  took  the  present  q^eensberry 

LEASES. 

*'  ones,  contracts  were  entered  into  betwixt  them 
*'  and  the  Duke's  commissioner  Mr.  Tait,  as  stated 
in  the  condescendence :  Finds,  that  although  it 
be  stated  by  the  respondent,  that,  depending  on 
a  C(mtingency  not  explained,  but  said  not  to  have 
*•  existed,  these  contracts  never  were  acted  upon, 
yet  they  afford  evidence  to  show,  that  the  new . 
leases  were,  with  the  exception  of  the  term  of  en- 
**  durance,  a  surrogatum  or  substitute  for  those 
^*  ndiich  had  been  renounced :  Finds,  that  the  rents 
**  payable  under  these  renounced  leases,  must,  of 
necessity,  have  been,  from  the  inconvenience  and 
Joss  arising  to  the  tenants  from  the  advance  of 
money,  a  consideration  of  the  doubts  of  the  powers 
of  the  lessor,  held  out  in  the  contracts  and  other 
ciieumstances,  have  suffered  a  greater  reduction 
^*  than-.the  amount  of  the  interest  of  the  sums  paid 
in  name  of  grassum :  Finds,  that  the  entail 
fomided  on  by  the  parties  in  this  cause,  contains 
a  eUnse  by  which  it  is  expressly  provided  and 
declared,  that  notwithstanding  of  the  irritant  and 
resolutive  clauses  above  mentioned,  it  shall  be 
**  lawful  and  competent  to  the  heirs  of  tailzie  therein 
'*  nped&edy  and  their  foresaids,  after  the  death  of 
"  me  said  William  Duke  of  Queensberry,  to  set 
''tacks  of  the  lands  and  estate  during  their  own 
'*  lifetimes^  or  the  lifetimes  of  the  receivers  thereof, 
<<  the  same  being  always  set  without  evident  dimi^^ 
''  nation  of  the  rental :  Finds,  that  the  rent  payr 
^*  aUe: under  the  renounced  leases,  diminished  as  it 
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1810.  ^  was  by  the  payment  of  gra8&fviiii8»  CBanot  tie  een- 
CASS  OP  THE  '*  sidered  as  constituting  a  fair  rental,  flwch  as  is 
^uESMsBERKt « impUed  in  the  above  clause :    finds,  that  the 

UKASES 

'     .    '*  lease  under  reduction,  though  it  might  be  mp- 
'*  ported  by  the  first  part  of  that  clause,  as  granted 
"  for  the  lifetime  of  the  receiver,  is  cut  down  by  the 
*'  concluding  part  of  it  bmg  set  with  evident  dbni- 
**  nution  of  the  rental/'     Then  he  lepeh  the 
defences. 
Proceeding*  ia     When  this  came  before  the  Court,  tiicy  pro- 
m  case  of^^   nounced  this  interlocutor :  ^  They  find,  ihtt  the 
^F*k"l*      **  entail  in  question  contains  a  strict  prdnMlaon 
^^  aguntrt  alienation ;  but  a  permission  to  graent  tads 
'^  of  the  said  lands  and  estate  during  their  amtt  iife- 
**  times,  or  the  lifetimes  of  t^e  receivers  Aereof^ 
'*  the  wane  being  always  set  w^out  evident  dSni- 
*^  nution  of  the  rental :  find,  that  in  the  yeur  1769, 
*'  tile  petitioner's  fisither  obtamed  a  tack  of  While- 
"  «de  for  nineteen  years,  at  a  rent  i^  log  L  for 
'' whichhepaidafineorgrassumof  132/.  185.  lod: 
^*  find,  tiiat  in  the  year  1 775,  the  petitioner's  faAer 
^'  obtained  from  Wflliam  Duke  of  Queenabeny  a 
^'tack  of  the  fiinn  of  Fingland  for  twenty-live  yens, 
**  at  the  rate  of  50 1  10  $.  for  which  he  paid  «  gtas* 
^  sum  x){  480  /•  t  Knd,  that  in  fjhe  ;|fear  1788,  he 
*^  renounced  this  leaese,  of  which  twelve  yean  were 
*'  to  run,  and  obtained  a  new  lease,  for  fiAy-«efen 
^'  years,  of  the  said  farm  of  Fii^sa^l,  and  alro  ci 
'*  the  farms  of  Whxtende  and  Remington,  at  the 
tent  of  260/.  i€s.  4^.  beu^  tiie amemt  of  the 
old  rents  payi^e  under  tiie  former  taciSy  vfith 
*'  the  addition  of  the  eess,  and  rogoe  send  bridge 
money,  amountix^  to  11  /«  odds,  fyr  whiciiliefiid 
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**  •  gnanm  of  400L  which  vm  ^edwml  to  be  for 

^  Whiteside  and  flsgland  only :  ^d,  that  ip  the  ^^^  ^  ^^^ 

'*  yev  ]  8o7»  the  petitioner's  fiither  renounced  the  queehsbemt 

^  sttd  tacks  and  took  new  tacks  to  himself  and  sons 

^*  for  their  lifetimes,  at  the  rents  payable  under  the 

^^  tacks  renounced :   Find»  that  this  current  tack 

*^  must  be  held  merely  as  a  substitute  for  the  former 

^*  ones»  and  subject  to  any  objecitions,  on  the  ground 

^'  of  grassum,  diminution  of  rental,  or  otherwise^ 

^'  which  were  competent   against   the    tacks   re- 

*^  nounced :  find,  that  in  estimating  the  rents  of 

**  Whiteside  and  Fingland,  the  value  of  the  fines  or 

**  grassums  paid  at  the  commencement  of  the  former 

*^  tadu  ought  to  have  been  added  to  the  annual- 

^  rent :  Find,  that  this  was  not  done,  and  that  the 

*^  new  rent  was  made  the  same  as  the  old  rent,  plus 

**  the  cess  and  bridge  money :  Imd,  that  this  was 

^^  not  equal  to  the  value  of  the  grassums  taken,  and 

**  therefore  that  the  said  last  tack  of  Whiteside  and 

«•  IlOg^d  was  set  with  evident  diminution  of  the 

^^  nnt,  and  in  violation  of  the  said  clause  in  the 

'*  entail :  Further  find,  that  the  conversion  of  part 

'^  of  the  new  rent  into  a  fine  or  grassum  of  400/. 

**  was  to  the  manifest  prejudice  of  the  succeeding 

f*  hdn  of  entail,  and  operated  as  an  alienation  pro 

*^  Umto  of  the  uses  and  profits  of  the  estate }  there- 

'^  £bre,  although  the  said  tacks  in  point  pf  endurance  Decision  as  to 

Whiteside  and 


do  fidl  within  the  permission  of  the  entail  above  pingiaQd, 

the  princ 
that  the 


^<__  ____ 

on 

"  n&nred  to,  find  that  they  are  struck  at  by  the  Jjf  >™f  ?*• 


dausp  prohibiting  alienation,  as  well  as  by  the  lease  operates 
'*  eoRdition  in  the  said  permissive  clause  against  evi-  ^^ji^on  to 
"  dent  dunmution  of  the  rent ;  therefore,  in  the  alienate,  and 

'  _  ,     also  18  in  di- 

''  l^OCMi  of  declarator,  repel  the  defences }  and  m  mipauon  of 

c  c  4  '•°'^- 
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*^  the  process  of  reduction,  repel  ihe 

CASE  OF  THB   "  *^  *^®  rcasons  of  reductum,  and  reduce, 
QUBSKSBBEftY  «  aud  declaTC  accordingly/'    And  th^re  was  an 
X.BA8E8.         ditional  interlocutor  with  respect  to  the  lease 
Flemington,  which  it  is  not  necessary  I  shoul 
state  to  your  Lordships.    The  principle  therefoi 
laid  down  in  the  declaration  is,  that  this  lease  ape 
rates  against  the  prohibition  of  alienation,  and 
amounts  to  an  evident  diminution  of  rental. 
Caieofaiteiw       With  respcct  to  Neidpath,  there  was  a  third 

as  to  the  alternative  leases.     I  will  state  enough 
show  what  is  meant  by  that  term.     There  was 
farm  called  Edstoun.      In  the  year   173I9 
the  Duke  of  Queensberry  succeeded  to  the  estate*. 
it  was  rented  at  the  sum  of  83/.  10^.     In  17569 
the  rent  was  raised  to  85/.  12s.     In  1769,  it  vram 
let  for  nineteen   years  to   Alexander   Horsburgk 
and  John  ^altoun,  at  a  rent  of  1 49  /•  with  a  graf- 
sum  of  1 93  /.  7  s.  4  d.     When  that  lease  expired, 
a  gentleman  of  the  name  of  Symington  obtuned 
a    lease    for    fifly-seven   years   from  Whitsunday 
1792  ;  the  rent  stipulated  upon  that  occasion  was 
155'-    7^*   ^^^    the    grassum    300/.     In  1807, 
Robert  Symington  renounced  his  lease,   and  ob- 
tained a  new  one, — which  is  the  lease  sought  to 
be  set  aside, — *^  for  the  space  of  thirty-one  years^ 
**  and  from  and  after  the  term  of  Whitsunday  1 807. 
which  is  hereby  declared  to  have  been  the  term  0 
the   said    Robert  Symington's    entry,    notwitl 
standing  the  date  hereof ;  declaring  always,  as 
is  hereby  expressly  provided  and  declared,  that 
''  case  it  shall  be  found  that  the  said  William  Dy 
**  of  Queensberry  is  prevented  by  the  entail  of  ' 
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Ghnce's  estate  of  March,  from  granting  a  lease  of      1819. 
die  aforesaid  subjects  for  the  above  mentioned  term  ' 

•^  .  ,     CASE  nr  THE  ' 

of*  thirty-one  years,  then,  and  in  that  case,  this  QucEirsBsitKY 
lease  is  granted  for,  and  shall  subsist,  and  be  un-  ^^^^^' 
derstood  to  have  been  granted  for,  the  term  of 
twenty-nine  years,  twenty-seven  years,  twenty- 
fife  years,  twenty-one  years,  or  nineteen  years, 
60m  the  said  term  of  Whitsunday  1807,  which- 
e?er  of  the  said  several  terms  of  years,  from  the 
■dd  term  of  Whitsunday  1807,  (short  of  the 
iforesaid  period  of  thirty-one  years),  the  Court  of 
Session  or  House  of  Lords  shall  find  to  be  the 
ongest  period  of  those  above  specified,  for  which 
he  said  Duke  had  power  to  grant  a  valid  lease  of 
be  aforesaid  subjects.'' 

ja  the  narrative  of  this  lease,  it  appears  to  be  a  lease 
duration  of  which  is  to  depend  upon  the  decision, 
it  is  obtained,  of  the  Court  of  Session  or  the 
of  Lords,  whether  it  is  to  be  a  lease  for  twenty- 
&  years,  twenty-seven  years,  twenty-five  years, 
ntj-one  years,  or  nineteen  years*.  Now,  according 
lis  law  of  Scotland,  there  must  be  what  they  call 
tah  (that  is  a  determination)  to  a  lease  :  But  no 
^  living  can  tell  what  it  is  to  be  in  this  lease, 
i]  the  Court  of  Session  or  the  House  of  Lords 
e  said  in  that  or  some  other  case  what  it  may  be. 
L9  is  a  lease,  which  one  party  says  cannot  be  ex- 
e^  to  challenge,  on  account  of  a  grassum  being 
^n ;  the  other  party  says  it  can,  and  ought  to  be  af- 
bed  upon  that  ground.  The  Court  of  Session  held  Judgment.of 
Srst,  that  the  limit  of  the  Duke's  power  was  nine-  sesricm! 


Ki  years ;  but  they  say  the  whole  transaction  is 
^ed  by  that  general  fraud  which  affects  the  in- 
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rtrmmnt;  and tluit therefin^, thcnigk the leaw aiiglrt 
be  a  good  lease,  notwithstanding  the  detenmnatton 
of  it  ia  unoertain,  for  some  period  stated  in  it,  yet  it 
is  afibcted  by  the  general  fraud. 

These  are  the  cases  which  appear  to  me  necessu^ 
to  be  stated.   I  pass  over  the  minor  casesw 
Points  and  ar-     The  potfUs  with  rospcct  to  these  three  sets  of 
^n»iM.  ^  leases,  may  be  thus  shortly  stated,  first  with  raqpect 
1.  Haratanes.  to  Easter  Harestanes ;   the  lessees  and  the  n^ 
sentatives  of  the  late  Duke  of  Queensberry  contsod, 
that  the  Duke  had  power  to  grant  such  a  leaae ;  tint 
the  decided  cases  proTO  the  power  of  granth^  sadi 
leases ;  that  the  entail,  according  to  its  l^id  eofi- 
struction,  does  not  prohibit  granting  leases  for  ifiy- 
seven  years,  and  that,  whatever  may  be  the  case  wUi 
respect  to  a  lease  for  ninety-seven  years,  a  lease  for 
fifty^seven  years  cannot  be  objected  to;  they  say,  tint 
the  rent  being  equal  to  the  last  rent  reserved,  i&e^ 
to  that  v?hidi  the  law  requires  ;-  and  being  eqpial  to 
that  which  the  law  requires,  thatgrassum  isnotpie- 
hibited  by  the  entail,  or  by  any  implicatioii,  or  hj 
any  &ir  understanding  of  the  words  in  the  entaS. 
It  was  further  insisted,  that  the  lease  was  MtUa 
the  meaning  of  the  statute  of  1449,  and  that  At 
act  is  in  complete  force  at  the  present  day ;  thmi|^ 
leases  are  MOt  in  the  law  of  Scotland  rnnrryneffs, 
but  mere  ineunriwanoea  on  the  fee  or  property,  and 
only  so  made  by  the  statute,  inasmudi  aa  the  kaseei 
cannot  be  j^jected  during  their  tenps  while  they  pay 
ScotaSnit.      thar  rents.     The  words  of  the  a^  are,  ^*  It  is  or- 
1449-  M  dained  for  the  safety  and  favour  of  the  poor  feofk 

*'  that  labour  die  ground,  that  they,  and  all  adiHs 
^*  that  have  taken,  or  diall  take  lands  in  time  tooome 
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*'  from  lords,  and  haTe  team  aad  yenn  thono^      tew. 
*'  that  BoppoBe  the  lords  sell  of  umailsie  the  landB,  cMammm 
^  the  taken  Bhall  remain  with  the  tad:  vntii  tibe  tvxivtnuT 
**  iasoe  of  their  terms,  whose  hands  soever  the  hmds 
'*  come  to,  for  sicklike  mail  (that  is  the  same  rent) 
^'  they  took  them  for/'  And  they  say,  that  by  virtue 


of  this  statute,  the  tenant  of  Harestanes  paying  a 
gimasam,  is  entitled  to  his  lease. 

Upon  this  statute,  the  effect  of  the  word  stnnailn^  Efiect  of  woid 
mnst  he  considered.    We  have  decided,  that  a  lease  ^  proUU- 
for  ninety-seTen  years  is  void  as  an  alienation.    The  ^^?'  ^  ^^ 
present  question  is,  how  far  that  may  apply  as  an  Sut.  1449. 
aodiority  to  a  lease  for  fifty-seven  years. 

The  successor  in  the  tailzie  contended,  that  a  lease 
of  this  endurance  is  prohibited  by  the  entail;  thatany 
leases  of  extraordinary  endurance  are  prohibited; 
that  with  respect  to  the  statute  of  1449,  ^^  authorizes 
only  such  leases  as  may  be  lawfully  made,  not  such 
as  contravene  the  prohibitions  of  an  entail ;  that  the 
lease  is  bad  on  various  grounds,  all  of  which  they 
proceed  to  state,  if  made  for  a  grassum.  They  con** 
tendf  that  the  practice  did  not  sanction  such  leases ; 
and  that  practice,  if  proved  to  exist,  could  not  sane* 
tmn  soch  leases. 

With  reqpeet  to  Whiteside  lease,  the  argument  on  ^  ^'^M'!*- 
one  side  was,  that  such  a  lease  does  not  fall  under 
the  prohibition  to  alienate,  because  deeds  of  en* 
tail  are  iiy  the  settled  rules  of  mterpretation  in  the 
Scobdi  law  strictiswniJurUj  and  a  prohibition  to 
aliraate,  according  to  such  rules  of  interpretation^ 
does  not  extend  to  leasing,  and  when  the  entail  is 
M  interpreted,  does  not  extend  to  a  lease  of  ordi* 
nary  endumnce,  though  gsaated  in  oonasderation  of 
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i8ig.      gnumnti ;  diat  the  lease  being  grafated  £Dr  aterni,  and 
cAttoF-niB^  at  the  rent  permitted  by  the  entail,  the  grsasam 
QUBsv8«£ftftT  worked  no  injury.    They  further  contended,  that  a 
man:  who  is  permitted  to  let  without  diminution  of 
argumeou.      the  rental,  if  he  lets  without  diminution  of  rental, 
does  no  injuiy  to  the  person  who  is  to  take  afterlum; 
because,  if  he  takes  no  grassum,'the  person  to  talie 
after  him  cannot  complain ;  and  if  he  takes  a  grassum, 
he  still  takes  that  which  he  may  take,  and  that  thm 
cannot  be  A  complaint  if  the  lease  is  granted  for  that 
length  with  a  grassum ;  that  the  rentals  of  White- 
aide  and  Fingland  were  not,  in  the  sense  of  de 
deed,  diminished  by  the  grassum  being  taken,  imii 
that  therefore  the  lease  cannot  be  said  to  be  set  irfth 
a  diminution  of  the  rental ;  and  further,  they  insisted 
that  neither  the  Duke  nor  the  tenants  were  guiky  ef 
any  fraud  in  this  matter ;  that  in  his  own  particiilar 
dealing,  the  Duke  was  not,  by  the  general  and  con- 
prehensive  deed  he  entered  into  with  all  his  tenanti^ 
guilty  of  fraud  upon  the  entail,  if  what  fraud  upon 
the  entail  is  can  be  defined.     Then  they  rely  upon 
the  practice  ;  they  say  all  landed  proprietors  do,  and 
for  a  very  long  period  have  let  with  grassum.    As  to 
the  words,  **  without  diminution  of  rental,''  theymait 
be  construed,  they  say,  with  reference  to  former 
leases,  or  leases  immediately  preceding ;  that  it  ms 
so  with  respect  to  church  and  crown  lands ;  that  it 
has  been  so  to  a  vast  extent  with  respect  to  a  vast 
number  of  estates ;  that  it  appears  by  a  long  seriea  of 
decisions,  that  such  a  prohibition  to  let  with  a  dimino- 
tion  of  the  rental,  did  not  prohibit  the  letting  with 
giiEMSums.     They  further  insist,  that  df  there  was 
any  irritancy,  that  irritancy  might  be  purged. 


ON  APPEALS  AND  WRITS  OF  BRROR.  383 

Tie  heir  of  entail,  on  the  other  hand,  says,  that  the       leio. 

}  is  comprehended  under  the  prohibitions  ^  case  ow  tub 

entail ;  that  the  construction  which  is  put  upon  qu*wimk»»t 

word  rental  on  the  other  side,  is  not  the  proper  p^.^^  ^^ 

truction ;  that  grassum  is  anticipated  rent,  within  arguments. 

meaning  of  the  deed  of  entail,  and  that  it  is  so 

ataken  upon  surrender  of  former  leases ;  that  such 

ing  with  the  estate  is  within  the  meaning  of  the 

Is  diminution   of  rental ;  that  upon  a  lease, 

veyearsof  which  were  unexpired,  if  the  tenant  re- 

loes  the  lease,  and  takes  another  lease,  extending 

term  twelve  years,  that  the  grassum  taken  for  the 

lease  must  have  some  operation. 

lie  tenant  contends,  that  whatever  may  be  the 

•8  between  the  Duke  of  Queensberry's  represen- 

es  as  stand  ing  in  his  place,  according  to  all  the 

dples  of  law  which  ought  to  affect  his  case,  he  is 

tenant,  and  ought  to  be  considered  as  a  third 

f ;  that  he  is  a  purchaser,  that  he  is  contracting 

oiisly,  that  he  is  entitled  by  virtue  of  the  statute 

149,  and  he  prays  that,  whether  his  lease  is  a  good 

i  or  not,  the  Court  will  not  consider  what  the  case 

ly  other  persons  may  be,  because  he  happens  to 

I  a  good  recourse  against  the  assets  of  the  late 

B  of  Queensberry.     Then  he  insists,  that  all  the 

Biitions  must  be  embodied  in  expression,  that 

s    is   no  prohibition  embodied  in  expression, 

that  the  irritancy  (if  any)  may  be  purged. 

rith  respect  to  the  alternative  leases,  as  far  as  3.  Alternative 

points  made  on  each  side  arise  out  of  the  facts  ^^^^' 

le  case,  they  insist  that  those  leases  are  bad,  on 

same-grounds  as  all  the  other  leases  that  are  to 

flfected  by  a  grassum }  and  they  say  it. is  impos- 
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aatti  aiUe  that  tlie  bm  can  be  siichi  that  when  a  lease  ii 
cAtt  Of  TBS  weeuted,  neither  the  heir  nor  any  body  dse  who  if 
•oBurtauuiT  to  fiucceed  hinii  can  tell  whether  the  lease  is  for 


thirty  years»  twenty*nine  years,  twenty-seven  years, 
twenty-five  years»  twenty-one  years,  or  nineteen 
yeani. 

These  include  all  the  points  with  respect  to  the 

Qaeenibtrry    Noidpath  estate. 

with  respect  to  the  Duke  of  Bucdeuch's  case : 
lliat  came  before  the  other  Division  of  the  Court  af 
Session,  and  the  two  Courts  diffi^  altogether  ia  their 
views  of  thdaw  (m  this  most  importan:^  questi<MDL 

The  Duke  of  Buccleuch's  leases  rdate  to  l3m 
oOfcail  of  the  estate  of  QueMsberry ;  and  wh^koot 
going  through  all  the  particulars  of  the  leases  whid 
have  been  granted  upon  that  estate,  they  may  bt  le- 
prettnted  generally  as  being  leases  granted  Jbr 
Umg  periods^  grassums  being  taken  upon  ftefr 
ieaseSf  and  first  leases  granted  to  tenants  in  doss 
tseks  which  were  eunrent^  or  to  stmngeni  under  ths 
iNurden  rfthe  current  tacks,  and  with  ohligatkua ii 
hodi  cases,  to  gcant  a  new  lease  annually  for  niaeleea 
yean  during  the  Duke's  life.  With  reject  to  thst 
^ecies  of  lease,  they  say,  that  it  is  not  cmly  aflbotsi 
1^  the  ciituQistuice  of  grassums  havisg  been  tJusk 
bid;  that  it  is  to  be  oonndered  as  a  lease  fi»r  wmt 
Auk  the  Duke's  life  or  noMteen  years:  they  say  it 
is  a  leaM  fer  the  Doke^i  life  and  nineteen  fern 
which  it  is  answeoedy  that  is  not  a  lease  fer 
dian  the  l^etime  of  the  setiar  or  fer  nineteen  j 
because,  in  oMter  to  make  the  lease  good,  there  w 
be  possesnon,  and  <hat  tibe  possesion  is  a 
wiadi  at  thedeaA  of  the  I>aiie.of  Qneandbeny  m 
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be  referred  to  the  leaae  then  aetually  existiiig ;  and      tata. 
in  tmthand  in  fact  they  my^  whatever  it  may  be,  in 


CAM  or  rax 


aembknce  and  appearance,  it  is  nothing  but  a  lease  «vBB]itB«««v 
for  the  life  of  the  person  or  for  nineteen  years. 

There  is  a  second  class  of  leases,  where  the  cur* 
rent  leases  had  actually  expired. 

There  is  a  third  class  of  leases  granted  without 
an  obligation  of  renewal,  but  where  the  leases 
mMHinced  were  not  near  their  natural  expiry ;  and 
there  were  other  leases  which  were  not  granted  till 
tiie  previous  leases  had  expired,  but  im  which  grafih 
aoms  were  taken.  The  validity  of  those  leases  waa 
iwt  only  discussed  in  the  general  case  of  the  Dii^e 
t£  Buccleuch,  but  also  in  the  case  of  one  of  the 
With  respect  to  the  teaant^s  right,  he 
likewise  upon  the  circumrtance^  that  he  was 

Doefous  purchase. 

Lti  this  case,  the  Second  Division  of  the  Court  ofJ^dpaamoi 
declared  the  particular  lease  before  them  sion^  Seomd 
lMa:g0ad,  and  that  the  leases  m  general  were  good ;  ^^^  ^^ 
mtA  bk  this  state  of  thii^a,  the^aiisecame  before  this 
Hbdii^  mhkn  you  were  pleased  to  make  a  remit, 
winch  has  brought  before  you  the  collective  opinion 
aClMtli  DiTisions  of  the  Court  of  Sessioii»  by  wluch 
it  ^nfpetm  thfltt  there  is  great  diversity  (tf  o^yaion 

cng  the  Judges. 

One  id  the  defeneea  of  the  Duke  of  Buccleuch,  ih  Defences  and 

6  eflkhoie  adtieiis,atatedtlmt '*  the  deceased  Dukd  SSb^ 
*'  ^i^uacnsberry  anebeeded  to  the  eetiite  of  Queens^  Buodeoch. 

^*  benty  in  the  year  1778^  as  «n  heur  of  entail  under 

V  the  foffosaid  deed  of  taibte,  said  made  vf  titles  ac« 

^*  omtdni^  under  the  cMtditions  dierein  contained ; 

^«  butaftcrenfeanng^  die  possesakm  of  dieestate,  he 
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'  ■  ■  -  . 

1B19.       "  did  not,  as  the  leases  gradually  expired,  let  the  lands 

CA8«  OF  THB    "  **  the  just  avail  for  the  time,  in  terms  of  the  entail, 
?"""."***^  "  ^^^  granted  leases  for  nineteen  years  below  the 

true  value,  and  in  consideration  of  large  graasnms 
received ;  and  after  having  continued  this  system 
'*  for  a  period  of  eighteen  or  nineteen  years,  during 
**  which  time  he  had  consequently  drawn  a  giassiim 
for  the  letting  of  every  farm  on  the  estate, '  not 
'^  satisfied  with  the  slower  mode  of  again  exacting 
grassums  as  the  leases  might  periodically  faU,  be^ 
from  the  desire  of  speedily  raising  a  large  sum  of 
money  to  add  to  his  great  wealth,  and  with  the 
view  of  defeating  the  prohibitions  contained  in 
'*  the  said  deed  of  tailzie,  thought  fit,  about  .ihe 
year  1796,   when  the  whole   estate  was  under 
current  leases,  which  had  been  granted  by  him- 
self, to  form  a  device,  without  waiting  for  the 
'*  expiry  of  these  leases,  of  letting  anew  the  whole 
''  estate,  both  for  his  own  lifetime  and  for  nineteen 
<<  years  afler  his  decease,  and  also  in  diminution  of 
'*  the   rental,   contrary  to  the   conditions  oT  the 
**  entail ;"  and  then  it  proceeds  to.  state  what' die 
Duke  of  Queensberry  had  done  in  pursuance  of  that 
device,  contending  that  it  was  a  fraudulent  use  of 
his  power,  and  that  there  might  be  a  fraudulent  use 
of  the  power  of  the  heir  of  entail,  although  vHbat  he 
did  in  the  execution  of  this  power  might  be  vvithin 
the  letter  of  the  power  under  which  he  professed  to 
act.    Tlien  they  say,  **  that  these  were  not  proper 
*'  Icfases,  but  complex  contracts,  conveying  away  die 
^*  lands  for  a  term  of  yean^  partly  for  yearly  rent^ 
'*  but  in  great  part  for  a  grassum  or  price  payable  to 
^*  the  Duke  himself,  because  they  were  granted  for 
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^  a  qpice  longer  tban  the  setter's  lifetime  or  nine-      I3i9^ 

^^  teen  years ;  the  obligation  of  renewal  being  part  ^^8.  of  m 

••  of  the  contract,  and  elongating  the  term  of  pos-  auMHsiMmr 

*'  session  for  which  the  lands  were  let ;  and  because 

^  the  leases  were  not  let  for  the  just  avail,  but  for  a 

^  rent  known  and  intended  to  be  inadequate,  and  for 

^^  less  than  that  avail ;  and  because  they  were  let 

^  with  diminution  of  the  rental  actually  existing  pre- 

'*  vious  to  letting  them,  the  Duke  having  previously, 

^  by  grassums,  received  an  additional  rent  for  the 

'<  lands  beyond  that  stipulated  in  these  leases/' 

Upon  the  remit,  two  orders  were  made  by  this  Terms  of 
House,  one  with  respect  to  the  tenant,   and  the'*""^ 
ether  with  respect  to  the  general  cause ;  which  lattei 
was,  "  that  the  cause  be  remitted  back  to  the  Court  ^"-  ^• 
^  of  Session  in  Scotland,  to  review  generally  the  in- 
**  teriocutor  complained  of  in  the  said  appeal ;  and 
*^  in  reviewing  the  same,  the  Court  is  to  have  espe- 
'*  dal  rq;ard  to  the  fact,  that  this  action  of  decla- 
^'  rator  is  brought  by  the   executors  and  trust- 


^*  di^onees  of  the  late  Duke  of  Queensberry,  as 
^  sndit  against  the  heir  of  tailzie,  seeking  thereby 
^  to  establish,  unconditionally,  all  and  each  of  the 
**  nnmerous  tacks  mentioned  in  the  summons,  and 
^  granted  by  the  said  Duke,  in  the  manner  and 
^  nnder  the  circumstances  mentioned  in  the  plead- 
*'  ings,  and  is  not  instituted  by  any  of  the  persons 
**  to  whom  such  tacks  are  granted,  nor  are  any  such 
*•  persons  parties  thereto :  that  the  Court  do  re- 
*^  consider  the  defences  of  the  appellant,  and  espe- 
^  cially  whether,  in  a  question  between  such  parties^ 
^  the  leases  so  granted  ought  or  ought  not  to  be 
**  considered  as  granted  in  execution  of  such  device, 
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jaid^      ^<  ag  i»  alleged  in  the  mi  defences ;  and  if  86 
cAas  <w  THE    "  granted,  whether  the  same  ought  to  be  considered 
•vsKMSBKEBT  «  as  gntntcd  in  fraud  of  the  entail,  and  are  not  tach 
LEASES.         jj  ^  ought  on  that  account,  or  any  othbr  acQomt 
**  appearing  in  the  pleadings^  to  be  held  invalid^  of 
^*  not  to  be  sustained  at  the  instance  of  the  puf- 
'*  suers,  as^  representing  the  Duke ;  and  in  reviewn^ 
*'  the  interlocutor  complained  of,  the  Court  do  par- 
'•  ticularly  also  reconsider  what  is  the  legal  dflfecfc  of 
*'  the  word  '  dispotie, '  contained  in  the  deed  of 
taikie  of  the  26th  December  1 705,  with  refkoM 
to  tacks  of  lands  comprised  in  the  said  deed;  and 
*^  further,  do  consider  what  is  the  effect,  with  » 
ference  to  such  tacks,  of  all  other  parts  of  Uie  fliid 
deeds  which  relate  to  tacks,  having  r^ard  to  tb 
*'  endurance  of  such  tacks,  and  to  the  fact  of  gnu^ 
sums  being  or  not  being  paid  upon  the  gmiliif 
thereof,  (HT  paid  upon  the  granting  of  former  leaK^ 
and  all  other  the  terms  and  conditions  upon  tiiA 
*<  snoh  taeka  were  made ;   and  to  the  efBuk  d 
suekgnMamsi  terms  and  conditional  m  niam% 
the  amount  of  the  clear  rent  receivable  hp.lkt 
**  heir  (^  tailzie ;  and  to  all  the  circmriatenoea  vukt 
**  which  the  appellant  haaaUeged^  and  it  shnll  Hfif 
<«  that  the  late  Duk^  of  Queensbc^-  ^<aiHci  ^ai 
*'  sndai  tacks«''    And  then  this  wasi addnidteAtalte 
Second  IX.visio%~^  that,  the  Gouit  ;tx>:  which  thil 
^^  remit  is  made,   do  require  the  opinion. of  die 
Judges  of  the  other  Division  in.  the  matteisiand 
questions  of  kw  in  this  case  in  writing ;  whidt 
Judges  of  the  other  Division  aie  so  to  give^  aoid 
communicate  the  same ;  and  after  so  rmkming  the 
«  said  interioculxur  complaiBed  dP,  the  said  Cdnrl  do 
"  and  decern  in  this  cause  as  may  be  just." 
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Tkfoe  are  in  print  the  opinions  o£  all  die  Judges      isip. 
mhieh  liave  been  taken  in  consequence  of  this  remit.  ^^^  ^^  ^^^ 
UpoD  these  opinions  I  will  make  only  this  observih  queehsbkabt 
tion :  I  am  either  bound  to  suppose,  that  the  ques-  ^^^^^ 
tion  about  the  Duke  of  Queensberr/s  declarator,  as 
<Mmtradistinguished  from  the  proceedings  of  decla- 
mtors  in  general,  by  the  circumstances  which  are 
wtaHiod  in  this  case,  was  not  a  question  understood, 
or  that  it  was  a  question  thought  of  so  little  import- 
anoew  as  certainly    not    to    produce    information 
tndugh  from  those  opinions,  to  enable  those  who 
tiiou^t  that  question  of  any  weight,  to  lodk  at  them, 
to  resolve  any  doubts  they  might  feel. 

There  was  no  ground  to  attribute  to  me,  that  I  felt  Obsenrations 
m«ilotion  that  an  action  of  declarator  was  not  the  form  ^d  i^su^er- 


the  representatives  of  the  late  Duke  of  J^^«^^^^ 
Qneensberry  could  proceed  in  the  Court  of  Session,  Session. 
in  order  to  have  it  declared  that  these  leases  were  good . 
Xknew  that  was  the  species  (rf*  action  which  would  be 
farou^t  in  the  Court  of  Session  ;  but  die  remit  was 
Hude  in  the  Dtike  of  Buccleuch's  case ;  and  the  reason 
of  making  the  remit  in  that  form  was,  that  in  the  pro^ 
oeedings  of  the  trustees  of  the  Duke  of  Queensberry 
afninst  the  Duke  of  Buccleuch,  they  not  only  sought 
ta  hme  these  leases  substantiated,  but  to  be  ^otected 
fimti  all  elaims  of  damages,  on  the  ground  that  they 
were  good.  Much  of  the  contest  in  this  case  went 
on  this  ground)  that  whatever  might  be  the  effect  of 
granting  one  such  lease  on  the  payment  of  a  grassum, 
yet  there  might  be  such  a  ccmduct  on  the  part  of  the 
heir  of  entail  in  possession,  such  a  comprehensive  and 
vast  dealing,  buying  up  the  leases  of  tenants,  making 
them  renounce  their  leases,  and  letting  all  the  lands 
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upon  such  agenenl  system,  as  toamounttofinmdyaiid 
althou£:h  it  might  be  the  most  difficult  thins  in  die 

CASS  OF  THE  ^^  °  ^ 

QUBEisBUET  world  with  respect  to  tenant  A.  or  tenant  J3.  or  tenant 

^J^^Jij^^C.  to  say  it  wasa  fraud  on  the  entail,  yet  that  theine 
fraud  opoo  tlM  might  be  such  a  thing  as  a  fraud  upon  the  cnlafl 
j^ . '  .  nobody  in  the  course  of  that  matter  dispute 
between  cases  question  under  these  circumstances  was, 

^'  ^  those  who  were  the  representatives  of  the  late  Duke 
of  Queensberry  had  a  right  to  interpose  to  have  d 
%hose  leases  declared  good  instruments,  aldiough  it 
might  be  very  fit  to  know  how  far  the  lease  of  A. 
or  B.  or  C.  or  D.  was  or  was  not  connected  wilii 
that  system  of  fraudulent  management,  and  wheAer, 
notwithstanding  that  system  of  fraudulent  mamge* 
ment,  you  could  prevent  a  particular  tenant  havb^ 
a  declarator,  if  he  was  entitled  to  it  in  an  actioii  of 
declarator,  that  his  lease  was  a  good  lease. 

In  the  case  of  the  Roxburghe  feus*,  where  the 
heir  of  entail  hiEiving  a  power  to  feu  such  part  of  the 
lands  as  he  should  thmk  fit,  provided  his  grants  were 
not  made  in  diminution  of  the  rental,  &c.  and  tbe 
heir  feued  all  the  lands,  taxing  the  casualties,  the 
House  of  Lords  decided,  that  this  was  making  such  a 
use  of  the  power  of  entail,  as  a  court  of  justice  would 
not  permit.  As  between  the  Duke  and  his  tenant, 
if  there  were  no  other  parties  in  the  cause,  you  nu^ 
decide  in  favour  of  the  leases ;  but  here  there  might 
be  one  principle,  it  was  ai^ed  throughout,  on  which 
to  contend  against  the  Duke  of  Queensberry,  yet  a 
principle  that  would  not  enable  you  to  contend  against 
all  his  tenants,  or  most  of  his  tenants. 

*  Ker  V.  Roxburghe,  Dom.  Piioc.  18  Dec.  1813.  MSS.  aiiji 
9  Dow.  149. 
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When  the  Court  of  Session  was  asked,  by  the  terms      1819. 
of  the  remit,  whether  theaction  was  an  action  whichhe  ^  ^„ 

'  ^  CASE  OF  TBS 

could  have  maintained,  if  it  was  made  out  that  there  was  qubeksbsut 
in  the  leases  that  device,  and  that  fraud  upon  the  entail  „  ^    .* 

.     ,  '-  Reflections  on 

which  the  Duke  of  fiuccleuch  insisted  made  part  of  the  under- 
the  system  of  the  Duke  of  Queensberry,  I  had  not  cS''^'^* 
the  least  idea  that  it  would  be  considered  as  a  remit,  ^sion. 
desiring  to  be  informed,  whether  a  man  could  in  the 
ordinary  case  proceed  by  action  of  declarator.  The 
particular  circumstances  that  led  to  that  particular 
remit,  were  of  some  such  sort  as  I  have  been  alluding 
to ;   and  I  must  say,  that  the  remit  in  its  nature  has 
not  been  well  understood,  and  that  it  has  not  re- 
cdved  the  answer  which  was  expected. 

The  majority  of  the  Judges  seem  to  have  been  of 
opinion,  that  these  leases  were  good ;  that  grassums 
could  not  affect  them.  And  with  respect  to  the  word 
•*  dispone,"  the  majority  of  them  were  of  opinion, 
that  the  word  ^'  dispone  "  would  have  the  same  effect 
as  the  word  "  alienate.*' 

After  these  proceedings,  from  this  interlocutor.  Second  Divi- 
(this  case  embracing  the  general  consideration,  and  court  of  Ses- 
Ihe  additional  circumstance  that  there  is  an  onerous  JgTs'^***^*^ 
purchaser,)  the   appeal  now  comes  back  to  this 
House.     The  several  points  which  seem  to  have 
been  stated  in  the  Courts  below,  and   discussed, 
involving  the  merits  of  the  question  upon  this  remit, 
were,  with  very  little  alteration,   the  same  points 
on  both  cddes  as  before  submitted  to  the  Court 

* 

In  the  March  and  Neidpath  entail,  the  clause  ^^-   ^ 

,  .  ,      .  *     .    .        ,  ,       .     6  July  1819. 

about  settmg  tacks  is  a  permissive  clause,  that  is, 
**  notwithstanding  the  irritant  and  resolutive  clauses 
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'^  above  mentioited,  it  fihall  be  Iswfiil*  and  oompetent 
^^  for  the  heirs  of  tailzie  above  specified,  and  their 

CASS  OF  THE  t  ^ 

QUBSNSB£iiaY  «.  forcsaidSy  after  the  decease  of  the  said  WiUiam 
I.BASE8.  ^^  Duke  of  Queensberry,  to  set  tacks  or  rentals  of  tiie 
*'  said  lands  and  estate  during  their  own  lifetimes, 
*^  or  the  lifetimes  of  the  receivers  thereof,  tbe  same 
*^  being  always  set  without  evident  diminution  of  the 
"  rental." 

In  the  Bucdeuch  entail,  the  question  ariaei  upn 
the  prohibitory  clause,  that  is  to  say,  the  dnae 
against  disponing  in  any  manner  of  way  whataa- 
ever,  ''except  so  far  as  they  are  empowered  m 
'^  manner  after  mentioned."  The  clause  t^enniiiek 
relates  to  tacks  and  rentals,  is  a  clause  that  they  duft 
not  do  so  and  so,  it  is  therefore  a  prohibitory  clw»  in 
the  terms  of  it,  but  still  seems  to  be  in  some  degrae 
permissive  also,  by  the  words  ''  except  so  far  as  they 
*'  are  empowered  in  manner  after  mentioned/' 
Rental  of  Oie      To  the  March  and  Neidpath  entail,  there  is  sab* 

lands*  teincis*    ••-■  i*ii  i*i  •• 

&c.  jomed    a   paper   which    has    this    denomination: 

*'  Rental  of  the  lands,  teinds  and  others,  Ijii^ 
'*  within  the  sheriffdom  of  Peebles  and  Selkirk  r^ 
*'  spective,  which  did  pertam  to  John  Eaii  of  Tweed* 
*^  dale,  and  John  Lord  Yester  his  son,  and  wen 
^*  sold  and  disponed  by  lliem  to  William  Duke  cif 
'*  Queensberry  in  liferent,  and  to  Lord  William 
'^  Douglas,  his  second  lawful  son,  and  their  hein 
**  of  tailzie  therein  mentioned,  in  fee,  conform  to 
*^  the  disposition  thereof  of  the  date  the  19th  day 
"  of  October  last,'*  and  which  has  particular  rda- 
tion  to  this  present  rental.  Then  they  state  what 
the  lands  are  let  at.  There  is,  first  in  the  paririi  of 
Lyne,  I  think  they  call  it,  the  sum  or  rent  of  5,84^  /• 
Scots ;  then  follows  this,  ^^  Paid  out  of  this  in  sti- 
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^^Tfmi  to  th$  iniiivter  «f  Lfm,  466L  i$s.  4d.  jbio. 
«:IiWa^  dedumd  for  the  teindfl  of  Scroggs,  e^, ^f t«e 
"  !6&/.  t3«,  4rf."  the  sum  of  tibe  deduction  so  mudi ;  ^uBwisBBEfcT 
and  ihea  follow  the  words,  **  remains  of  neat  rent, 
**  5>Sg6  V*  They  then  proceed  to  state  the  rent  in 
Peebles  parish,  where  the  sum  of  rent  is  2,428/. 
iSs.  8d.i  ''  paid  out  of  this  of  tack-duty  to  the  parson, 
''  66 il  13 5.  4d.  i  to  the  vicar,  so  much  ;"  there  then 
•jiests  of  neat  rent  2,348/.  6s.  Sd.  It  is  not  neced^ 
sary  to  particularize  the  whole ;  but  it  goes  through 
the  several  items  of  property  which  yield  rent,  stat- 
ing the  sum  of  rent,  and  stating  what  remains  of  neat 
rent,  and  then  it  concludes  summing  up  the  whole 
foregoing  rental  contained  in  the  preceding  four 
pages,  which  extends  to  the  sum  of  17,002/.  13  s. 
1  o  pernios  Scots,  which  I  take  to  be  the  amount, 
not  of  what  is  called  the  rack-rents,  but  of  the  rents, 
making  the  deductions  which  give  the  quantum  of 
the  revenues. 

According  to  the  law  of  Scotland  at  the  time  ^^J*j|^ "" 
when  this  tailzie  was  executed,  in  calculating  the  Scotland  as  to 
teindsy  the  estimate  was  made  by  looking  only  at  the  of^rent^ro^ 
tent  reserved,  and  no  benefit  was  given  in  that  valua-  tpectofteinds. 
tion  to  those  who  were  entitled  to  the  teinds  with 
reelect  to  any  grassums  that  had  been  taken  ;  but  at  a 
period  long  subsequent  to  this,  the  Court  of  Session 
having  reconsidered  the  statutes,  with  reference  to 
tliis  matter  of  teinds,  put  a  construction  upon  the 
voids*   *'  the  rents  of  lands  constantiy  paying ;" 

*  Originally  by  decreets  arbitral  of  Chas.  I.  dated  a  Sept.  16Q9, 
upon  submission  by  titulars,  proprietors  and  other  parties  in- 
tek^sted ;  ratified  in  Parliament  by  act  1633,  c.  17.  Sec  the 
4bei«et8,  Sttt;|ouied  to  the  acts  of  the  reign. 

D  D  4 
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1619.      and  heldy  that  under  these  words  they  were 

CASE  OF  Tax    *P  ^y  t^^'  ^  grassum  was  worth  so  much  with  i€- 

ouEBHSBwiaY  ference  to  the  calculation  of  rent,  and  that,  instead  of 

estimating  the  teinds  by  the  rent  reserved,  they  would 

take  a  proportion  of  the  grassum,  though  the  land 

did  not  constantly  pay  that  grassum,  and  consider 

as  the  rent  not  the  rent  which  the  land  constantly 

paid,  but  the  rent  which  they  thought  in  justice 

they  ought  to  consider  it  as  paying  as  between  the 

persons  entitled  to  th  tei  nds  and  the  land-holdar« 

Sr^  thS  ^  '^^^  ^®^  ^  ^^^  J"^  alteration  as  to  any  question 
of  the  Court  to  between  the  parties  entitled  to  these  different  spedes 
?oMt"^on  ^^  property ;  but  how  the  Court  of  Session,  after 
to  the  words    their  predeccssors,  for  nearly  a  century  tc^ether,  had 

oftheScoti  .-    f       ,  '        «p     ,    1    ,  1  j.i.  J 

statutes  i6a3.  said  that  the  statute  afforded  the  rule,  and  the  w(Hndt 
were  what  they  were  to  go  by,  could  give  a  construc- 
tion which  the  words  do  not  bear,  in  order  to  reach 
the  justice  of  the  case,  is  a  difficult  question,  which 
ought  to  have  been  discussed  upon  the  remit,  but 
has  been  altogether  neglected.  I  am  not  saying 
that  because  this  has  been  done  in  a  question  be- 
tween the  person  entitled  to  the  teinds  and  the 
owner,  that  therefore,  it  is  applicable  to  heirs  ci 
tailzie  and  onerous  purchasers ;  that  is  another  ques- 
tion J  but  the  question  is  material  for  this  reason,  that 
this  alteration  of  the  law,  by  necessary  consequence 
reduces  the  clear  rents  of  the  March  and  Neidpatk 
and  Queensberry  estates  in  a  very  serious  degree. 

Efiect  of  Scots     As  to  the  question,  what  is  the  effect  of  the  statutes 

statutes  1685      /•  t     r*n  ,  ,  •  1 

and  1449  as  to  Of  ^449  ^nd  looj  taken  together,  with  respect  to 
long  tacks.      ^  j^^jj^  f^j.  gf^y  ggygn  years ;  supposing,  for  argument's 

sake,  that  the  March  and  Neidpath  entail  must  be 
considered  as  prohibiting  a  tack  of  fifty-seven  years 
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as  an  alienation,  does  the  statute  of  1449*  afford       I819. 
any  objection  to  the  conclusion  of  law?    My  cl»r  case  of  th» 
opinion  is,  that  it  does  not.     Whether  entails  before  QUMnsBaaET 

*  .  ,  1  T  -LI.         I.EA8M. 

that  are  to  be  considered  as  odious  or  not,  or  whether  ,j^  ^^^^ 
the  statute  of  16*85  is  or  is  not  to  be  considered  1449,  does  not 
as  purging  them  of  all  odious  qualities,  it  is  ex-  JlJ^tti  by 
tremely  clear,  that  if  the  statute  of  1685  authorizes  J^^^;;^j. 
the  entail,  and  if  the  entail,  by  force  of  that  statute,  cordiiigto  the 
prohibits  a  tack  of  fifty-seven  years  as  an  alienation,  "^^^  *^* 
it  is  impossible  to  say  the  statute  of  1449  can  prevent 
the  effect  of  the  statute  of  i685. 

We  have  been  told  again  and  again,  that  we  are 
to  proceed  on  the  matter  upon  that  system  of  in* 
terpretation  that  he  who  runs  and  can  read  may  fix 
instantly  the  interpretation ;  yet,  notwithstanding 
all  these  dicta,  and  the  representations  of  the  great 
character  of  the  heir  of  tailzie,  most  assuredly  I  may 
say,  as  to  the^e  decisions  about  estate  tail,  that  those 
who  have  run  and  read,  have  felt  very  difierent  con- 
victions, and  entertained  very  different  feelings  with 
respect  to  the  interpretation  to  be  put  on  what  they 
have  so  read.  Looking  at  the  opinions  of  the  Court 
of  Session,  it  is  very  difficult  to  reconcile  their  opi- 
nions in  a  matter  in  which  no  two  men  who  run  and 
read  it  is  said  can  differ. 

It  was  stated  at  the  bar,  on  the  hearimr  of  this  Obsenrntiow 
case,  that  the  present  proceeding  was  not  to  beings  ana  the 
looked  upon  as  a  claim  for  damages  against  an  heir  ^^^^^^^ 
of  entaU,  or  his  representatives,  on  account  of  his  ^^^"^ 
having  contravened  the  prohibition ;  that  it  was  not 

*  By  this  statute  for  the  encouragement  of  agriculture,  leases, 
which  before  had  been  mere  personal  contracts,  were  established 
.'is  quasi  real  rights  against  general  heirs  and  purchasers  of  the 
inheritance. 
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tftto.  to  be  looked  upon  as  a  claim  for  sums  of  money,  or 
CA$E  OF  THE  ^^r  as  a  repetition  of  rents  unduly  anticipated; 
^tPHwsMERT  but  Hiat  it  was  to  be  considered  as  a  case  of  a  right 
granted  to  a  third  party,  for  valuable  consideration, 
tf  effectual ;  and  which  could  only  be  made  eflfectual 
by  the  combined  operation  of  the  different  danse. 
which  the  statute  of  1685  requires  in  entails — diat 
it  was  a  claim  founded  in  contravention,  (which  it 
important  to  be  observed)  and  where  therefore  the 
operation  with  respect  to  the  smallest  part  of  the 
estate,  if  it  could  not  afterwards  be  purged  on  ac* 
count  of  circumstances,  would  extend  to  the  whole 
estate :  In  such  a  case,  where  it  was  insisted  that 
the  generality  or  universality  of  the  acts  of  the 
late  Duke,  constituted  a  species  of  dealing  with 
the  entail  which  (whatever  name  he  might  give  to 
that  dealing,  or  however  he  might  characterise  it) 
might  with  respect  to  him  be  looked  at  in  a  point 
of  view  in  which  it  might  not  be  capable  of  bemg 
represented  to  the  mind  in  a  question  between 
Pleadings  tenant  A.  and  tenant  B.  and  others,  and  where  the 
Munst  the     defences  of  the  Duke  of  Buccleuch  were  defences 

leases  on  /•         i    j  in*  • 

the  ground  fouudcd  on  the  allegation  of  devices  which  the 
law  would  not  sustain,  and  where  the  summons  de- 
mands (as  it  does  in  this  case)  not  merely  to  lune 
a  judgment  that  these  leases  were  good,  but  to  have 
it  declared  by  the  Court,  that,  free  of  all  molesta* 
tion  or  interruption  whatever  on  the  part  of  the 
heirs  of  tailzie,  the  executors  might  take  the  personal 
estate  of  the  late  Duke  of  Que^sberry,  and  diqpoae 
of  it  as  they  thought  proper ;  and  where  the  distinc- 
tions were  drawn  between  tenants  claiming  as  pur- 
chasers, and  all  this  device,  as  it  was  called,  on  the 
part  of  the  Duke :   Before  we  proceeded  to  decide 
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oh  a  Scotch  case  of  such  a  naturei  it  was  surdy   ,  ^^^\  _, 
expedient  to  know  what  the  Scotch  Courts  thought  ca«b«f  nkc 
of  the  case  so  represented ;   and  for  this  purpose  «vMit«i>BBV 
the  case  was  remitted* 

If  I  am  to  look  at  the  opinions  of  the  Judges,  in  Conjectare 
consequence  of  this  remit,  as  amounting  to  this,  that  ^i^i^of  tfa^ 
a  court  of  justice  is  not  to  change  the  law,  (and  God  Scotch  J«4s«» 
foifaid  they  should  chimge  it!) :  if  I  am  to  look  at  tion  of  fraud 
what  I  read  in  those   opinions,  as  pointing  out,®**^®"^' 
that  although  the  Duke  of  Queensberry  has  made 
deeds  to  the  amount  of  three  or  four  hundred,  although 
he  has  made  tacks,  and  taken  large  grassums,  and 
procuring  the  tacks  to  be  renounced,  has  let  the 
lands  again,  and  so  covered  the  whole  estate  with 
these  tacks,  if  I  am  to  look  at  those  opinions  as 
declaring  that  he  has  not  thereby  exceeded  his  power^ 
that  he  has  only  done  what  it  was  lawful  for  him  to 
do,  it  is  very  dijBicult  to  imagine  in  what  cases  those 
who  make  claims  against  him  can  say,  that  what  it 
was  lawful  for  him  to  do  he  has  fraudulently  done. 

We  have,  in  our  own  law,  cases,  where  menCaMinEoi- 
actii^  according  to  their  powers,  may  abuse  themmoJI^^ 
as  to  the  objects  of  the  powers.     These  are  difc  P«»*°^*»' 
ficult  cases  to  decide,  and  the  Judges  should  take 
care  they  are  not  misled  by  the  idea,  duit  because 
powers  may  be  abused,  there  has  been  in  the  cases 
pot  abuses  of  the  powers.    A  noble  Lord*,  in  one  of 
the  cases  of  this  kind,  had  a~power  of  Bippobatmg 
a  certain  sum  of  money  among  hi.  younger  children 
under  a  settlement..    He  made  an  appointment  to 
<Mne  of  those  children,  who  was  at  that  time  at  death's 
door  in  a  consumption.   What  was  the  object  of  this 
a{^]ntment  ?   It  was,  that  if  the  child  diedi  the 

*  Case  of  Lord  Sandwich.    See  1 1  Vee.  479. 
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,    ^^^^'       father  should  take  out  administratioii  to  that  child, 

CABB  OF  Ti^   and  claim  the  estate  himself.     That  was  aocoidii^ 

JJJf*^"**  to  the  letter  of  the  power ;  but  the  Court  said  that 

should  not  be,  because  it  was  substantially  an  dsp- 

pointment  to  himself,  and  not  to  that  chfld. 

^^°^tiL      '^^  Judges  differ  very  much  upon  the  point. 

qiiestion  of     Some  of  them  are  quite  clear  this  was  a  devii^,  and 

that  it  cannot  be  sustained ;  others  being  of  ojHnHNi 

that  this  was  nothing  more,  in  a  great  variety  of 

instances,  than  a  legal  exercise  of  that  power  which 

the  Duke  had  a  right  to  exercise. 

This  remit  has  been  treated  as  if  those  who  had 
the  honour  of  advising  this  House  had  really  doidited 
whether  the  law  of  Scotland  would  permit  such  a  thing 
in  general  cases,  as  bringing  an  action  of  declarator  by 
the  representatives  of  the  deceased,  to  have  the  acts 
of  the  deceased  cleared  from  all  doubt,  and  di£Sculty, 
and  controversy.  Certainly  your  Lordships  did  not 
mean  to  express  any  such  doubt. 
Observations  In  looking  at  the  memorials  which  were  presented 
mmorials.  when  this  judgment  was  to  be  applied  in  the  Couit 
of  Session,  I  find  what  passed  in  this  House  treated 
in  those  memorials  in  a  manner  of  which  I  know  no 
example,  and  of  which  I  trust  I  shall  never  see 
another  instance.  Your  Lordships  are  in  the  habit, 
for  the  sake  of  assisting  persons  in  doing  justice  to 
the  suitors  in  the  Court  of  Session,  of  endeavouring 
to  put  into  the  possession  of  those  who  are  the  agents 
of  the  parties  all  the  doubts  and  difficulties  which  have 
occurred  to  your  minds  upon  the  subject.  It  is  ac- 
corded as  an  assistance  to  those  who  are  afterwards  to 
discuss  the  points  below ;  but  it  never  was  intended, 
that  when  such  notes  are  handed  out  to  those  who  are 
to  deal  with  the  case  below,  they  are  to  use  them  as 
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if  they  were  printed  pamphlets,  and  to  make  obser-       1819. 
vatkms  upon  them  in  the  style,  and  tone,  and  temper,  ^^g^  of  m 
in  which  some  of  these  memorials  treat  (and  I  think  «"«»»»»»▼ 

>  LBASES. 

not  very  accurately  either)  what  was  stated  in  this 
UoQse.  No  man  entertains  a  higher  respect  than 
I  do  for  the  learning,  talents  and  character  of  the 
persons  whose  names  are  subjoined  to  those  memo- 
rials ;  but  that  is  not  a  mode  in  which  I  can  see 
a  member  of  this  House  dealt  with,  without  saying, 
I  hope  I  shall  see  no  other  instance  of  it.  The 
President  of  the  Court  of  Session,  upon  this  subject, 
•ays,  **  I  shall  first  consider  the  chief  arguments  on 
**  which  this  proposition  is  disputed  by  the  executors, 
^*  and  that  in  such  a  lofty  tone  of  scorn,  and  such 
a  cry  of  danger  to  estabUshed  principles,  as  almost 
to  frighten  one  from  daring  to  think  otherwise/' 
It  is  supposed,  that  those  who  advise  your  Lord- 
ships, have  very  little  notion  of  the  difierence  between 
an  English  entail  and  a  Scotch  tailzie,  because 
I  observed  there  seemed  to  be  this  difference  be- 
tween persons  claiming  under  a  Scotch  entaO,  and 
persons  claiming  under  an  English  entail ;  that 
leases  of  short  duration,  under  a  Scotch  entail,  have    .  1 

been  sustained  against  prohibitions,  and  that  that 
possibly  might  arise  from  the  circumstance,  that  a 
person  maldng  an  entail  might  be  presumed  not  to 
mean  to  prevent  ordinary  leases  being  granted  of  the 
estate;  although  if  the  term  ^'alienation"  applies 
to  leases  at  all,  it  is  difficult  to  say  why  it  is  not  to 
apply  to  those  of  short  as  well  as  those  of  long  du« 
ration..  A  lease  of  short  duration  was  by  ^  the  Scotch 
Judges  held  good ;  whereas  our  Judges  have  held 
leases  made  by  a  tenant  in  tail  as  voidable,  not  as 
▼oid.     Upon  reconsidering  that  question,  I  am  at 
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m9.      Hf  Iqs^  iq  kiiow  Ob  what  else  the  difference  depends, 
cM»  (#  VB«    ^'  ^^^  1^^  0^  Scotland^  between  long  and  short 
^f yyMi^»Y  feartee*     We  have  been  told  we  are  overturning 
the  law  of  Scotland, — that  we  ^re  beating  deim 
establi^ed  principles  and  rules  which   have  been 
established  for  ages.     I  shall  consider  it  an  injustice 
done  to  the  country,  if  in  any  decisions  of  mine  an 
attempt  to  change  the  law  of  that  country  can  be  found ; 
but  it  may  happen  that  persons  may  have  very  dif* 
fcsrent  opinions  as  to  what  is  the  law  of  a  country. 
In  allying  tibe  word  *^  alienation ''  in  the  Neid- 
Ixmg  leases    path  caac^  in  construction,  I  am  perfectly  satisfied 
£w'  **'  that  yfhMtevtt  distinctioD  there  may  be,  (if  theie  be 
^JJ^J^  •^  •'^  a  distinction)a8to  the  effect  of  the  word  *^  alienation,*' 
that;  word  in  all  time  has  prohibited  a  long  lease  in 
Scotland.  I  formed  that  qpinion  upon  the  ground 
tihat  the  term  waa  not  now  to  be  applied  for  the  first 
time  as  prohibiting  anch  a  lease.     If  the  law  of  Soot- 
land  be  thomogUiy  investigated,   it  will  be  fi)und 
diere  waa  no  period'  when:  it  was  not  am  alienatbn. 
Holdttig  that  a  long  lease  was  an  aljteatioB»  the 
2^>»J^J^^    neitt  question  is^  Upon  what  principle, — ^for  this  is 
distmc^n  be-  wlwt  I  WEUtl  to  have  Sifted  and  examined — upon 
SmTiMseT^^  what  porindfle  iait  to  be  said  a  short  lease  is  not  an 
onthequMtiongiieiigti^ii^    The  text  books^  and  the  authorities 

ofwieiMtioo* 

i^ddoh  deeidfid  the  WaA^field  case*,  show  that  along 
lease  is  an  fdienatkm ;.  and  it  is  now  supposed*  ht^ 
causif  they  haw  sidd'a  kmg  lease  is  an  alienatmu 
and  haw  not  said  a  isbdit  lease  is  an  alienation,  that 
it  is  to  be  ooacluded  ibat  a  Aort  lease  is  not  an 
alienation;;  busb  I  must  find  some  principle  oa  w^udlt 
the  distkictiHB  fiaai  been  made.-^Now  those  who 

*  Montsonitry  «.  B.  Wemyw,  D.  P.  Dec.  1813.  MSS.  aad 
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coutended  for  what  is  called  strict  interpretatioii  in 
the  law  of  Scotland  with  respect  to  entails,  (and  ^^^^  ^p  j„ 
righthr,  for  I  do  not  venture  to  trench  on  that  prin-  QUEEwsBsamt 
ciple  of  construction),    say  that  alienation  means 
Mmething  quite   different   from  allocation ;    that 
alienation  is  the  actual  conveyance  of  a  real  right ; 
that  allocation  is  a  personal  contract  for  the  use  of 
the  property,  which  by  the  statute  of  1449,  with 
xespect  ta  Scotland,  is  made  a  species  of  real  right. 
But  aliei&tion,  whether  long  or  short,  in  essence, 
iMure  and  quality,  is  exactly  the  same.    A  lease  of  ^u  tu^s 
ameteen  years,  and  a  lease  of  thirty-one  yeara,  m  tmto. 
toot  differ  as  to  their  essential  qualities  and  iMtH^ 
intes.    The  one  is  no  more  an  alienation,  nor  less, 
pnAnAJacie,  than  the  other.     The  one  is  no  more 
ta^  no  less,  prm&faciey  an  allocation.     How  long 
4-.  tfBOa  long  for  a  lease,  or  how  c^rt  is  right;  is  quite 
•  ^Sflbrrat  question.     If  a  short  tack  be  sustainable 
iflvc^CMling  to  the  law  of  Seotitand,  which  I  take  it  to 
b»     uupiestionably,  and  which  (whedier  I  can  sbc^ 
ioft  the  principle  on  which  it  is  so  or  not)  I 
will  disturb  (I  think  I  cam  account  for  it  upon  a 
satisfactory  to  my  mind)  I  wish  to  see  what 
^  *iic  parinciple  upon  which  other  persons  have  see* 
fUffefeace  between  ashort  tack  and  a  long  one:- 

18  Kid,  and  I  agree  it  has  great  we^t — ^wfaat^ 
^  of  a  situation  will  yoa  put  all  perscms*  into, 
'"^^'"mgive  a  general  sense  to  such  wonib  as  **  alien-  Length  of 

L-w  -disptoing-r-J^apsitisalittletetylS^ 
to  diBeuHr  Aat,  after  the  general  sense  has  been  asceruined 

M  1  ■  upon  entaily  ha 

^kB^  as  far  aa;  leases  are  concerned.    But  it  has  in  cue  of 
often  asked,  (and  the  papers  in  this  cause  go  J^^^5St&«. 
*^"^    "  way  to  controvert  the  Wal^efield  case»  but 
settled  we  shdl  be  bound  by  it,)  How  are  we 
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,    ^^^^'    ,  to  know  what  this  lease  is  to  be  ? — How  are  we  to 
CASS  OP  THE   know  which  is  a  long,  and  which  is  a  short  lease?— 
9UUVSBERRT  J  Qevcr  could  bring  myself  to  have  any  difficulty 
about  that ;  and  for  this  reason :  If  a  lease  was  pro- 
hibited in  any  of  these  terms,  you  must  travel  irith 
all  the  difficulties  till  you  find  the  description  of  the 
tack. — Howis  it  with  respect  to  death-bed  ?* — How 
is  it  with  respect  to  inhibition,  t  and  other  cases  in 
which  a  distinction  has  been  taken  between  leases 
of  one  character  and  the  other,  with  regarA  to  whid 
the  assertion  occurs,  that  such  and  such  leases  are  not 
to  be  endured  ? — It  is  quite  obvious,  that  whene?er 
a  question  arises,  where,  notwithstanding  inhibitioii 
— notwithstanding  death-bed — notwithstanding  pro- 
hibition, leases  have  been  made  which  A.  says  are  pro- 
hibitory, and  B.  says  are  not,  a  Court  of  Justice  must 
deal  with  them,  and  say  whether  they  are  so  or  not. 
We  have  had  these  arguments  at  our  bar,  as  if  they 
were  the  most  unfortunate  people  as  to  landlords ; 
and  yet,  if  you  look  at  their  tacks,  they  seem  so 
to  deal  with  their  landlords,  as  we  have  been  toid, 
if  we  were  to  insist  on  landlords  dealing  with  thor 
property,  we  should  place  them  in  the  situstioii 
of  not  knowing  what  they  should  do,  or  forbear  to 
do.    You  are  not  to  place  persons  under  the  harrow 
of  those  difficulties,  if  the  instrument  has  not  placed 
them  there ;  nor  are  you  to  be  astute  to  find,  that 
the  instrument  has  a  meaning  to  subject  them  to 
such  difficulties  ;  but  if,  in  the  true  l^al  construe* 
tion»  they  are  exposed  to  them,  they  must  sub- 
mit. The  instrument  under  which  they  claim  is 

*  See  post  p.  416,  and  notes. 

t  Gordon  v.  Milne,  id.  7008 ;  and  Wedgewood  v.  Catto,  Fac. 
Dec.  13  Nov.  1817. 
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the  law  by  which  they  must  abide.    It  comes,  there-       1819. 
fore,  round  again  to  the  same  question,  if  long  leases  ^^^^  ^^  ^^ 
be  alienation,  what  is  the  principle  on  which  short  queensbebby 
leases  are  allowed  ?    That  principle  must  be  ascer- 
tained, with  a  view  to  see  whether  the  same  prin- 
daple  does  or  does  not  in  any  manner,  and  to  what 
extent,  apply  to  that  which  is  certainly  the  great 
qaestion  in  this  cause,  and  which  perhaps  may  be 
stated  fairly  to  be  the  only  question  in  this  cause. 
What  is  the  effect  of  leasing,  and  in  that  sense  alien*  Questions  in 

.",___  .    ^^  1  i.  11  1        ,016  cause. 

ating,  provided  the  lease  be  long,  and  falls  under  the 
term  alienation  ?  What  is  the  effect  of  that  princi- 
ple, or  any  other  you  can  discover  out  of  the  fact  of 
taking  grassums  on  leases  too  short  to  be  alienations ; 
but  nevertheless  where,  though  in  one  sense  there  is 
no  diminution  of  the  rental,  it  must  be  admitted, 
011  the  other  hand,  there  is  a  diminution  of  what 
might  have  been  the  profit  ? 

There  are  some  points  upon  which  I  agree  with  Leases  for 
Mine  of  the  Judges— in  some  cases  with  a  majority  of  ^"^^°^^' 
the  Judges — and  I  have  the  mortification  to  differ  for  renewal. 
from  a  majority  of  the  Judges  in  others.  There  is  one 
Teiry  important  part  of  this  case,  which  is  pronounced,^ 
I  think,  as  the  judgment  of  them  all^  in  the  interlo- 
cutor of  the  First  Division  of  the  Court — that  is,  with 
respect  to  those  leases  (I  lay  grassum  out  of  the  ques- 
tion for  the  present)  in  which  the  late  Duke  of^ 
Queensberry,  having  power  to  set  for  lifetime  or  nine- 
teen years,  set  for  nineteen  years  with  a  covenant  to 
r^iew.    It  is  contended  that  was  a  lease  he  could 
not  make  within  the  meaning  of  the  charter,  as  it 
amounts  to  a  lease  for  the  life  of  the  receiver,  and 
eighteen  years  after.     If  so,  it  appears  to  me  to  be  a 

VOL.  I.  c  £ 
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181P.  lease  prohibited ; — ^but  I  go  so  far  with  those  who  ky 
CASE  OF  THE  ^^^'^  '^^  principlcs  of  strict  interpretation  of  entails 
«vBB]isBEBBT  gs  to  say,  I  havc  no  doubt  the  Duke  might,  widioot 
covenant,  from  time  to  time  take  a  renmiciation,  tibe 
Leases  for  effect  of  which  would  have  been  the  same.  Then 
with  covenants  the  qucstion  is,  does  the  obligation  to  do  so,  make 
newd"l^I)dr  ^^y  difference  in  a  question  between  him  and  the  heir 
of  tailzie  ?— I  think  not;  for  this  reason,  thatwhen^* 
ever  the  Duke  happened  to  die,  the  possession  of  the 
tenant  must  have  been  under  the  lease  that  actually 
existed.  With  respect  to  the  covenant  for  another 
lease,  it  is  a  mere  personal  contract,  upon  which  it 
appears  to  me  there  could  be  no  possession.  Aoooid- 
ing  to  the  manner  in  which  these  tailzies  are  dob'' 
structed,  that  is  not  to  be  denominated  a  lease  or  a 
tack  for  the  whole  of  that  period ;  entering  into  an 
obligation  which  does  not  fix  itself  by  way  of  lease  on 
the  heirs  of  tailzie,  would  not  a£^t  the  legal  or 
equitable  right  ultra  that  of  the  person  who  grants 
the  lease,  and  his  power  to  grant.  So  it  was  decided 
in  this  House,  in  that  case  of  Leslie  v.  OrfnCf  when 
upon  the  main  question  a  lease  for  four  nineteen 
yotn  was  sustained  J  yet  with  respect  to  a  reve«i«ii«y 
lease,  where  there  could  be  no  posses^n  during  die 
life  of  the  heir  of  tailzie,  the  House  held  it  to  be  bad. 
Whether  taking  the  teinds  afifects  the  transactioii, 
is  a  distinct  point ;  taking  a  grassum  cannot  aflfect  it 
HI  any  other  way  than  in  a  higher  d^ree.  Tbere 
can  be  no  doubt,  that,  generally  speaking,  a  man 
would  give  more  of  grassum,  if  grassum  can  be  legiUy 
taken  for  a  lease  of  this  sort,  with  such  a  cofcnani, 
than  for  a  lease  without ;  but  in  that  point  of  view 
the  question  by  which  the  lease  is  to  be  afiecfeed^is 
not  upon  the  duration  of  the  lease,  for  as  a  lease  it  has 
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a  duration  for  nineteen  years  only — it  is  not  upon  the 

e£^  of  the  covenant,  for  the  covenant  does  not  bind  ^^se  op  the 

the  heir  of  tailzie :  but  it  is  upon  the  effect  of  re-  QtrEEnsBERRY 
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ceiving  that  sum  of  money,  which  they  contend,  on 
the  other  hand,  ought  to  be  considered  as  rent,  and 
not  as  grassum.  Upon  that  part  of  the  case,  there- 
fore, (omitting  now  the  question  of  grassum)  not- 
withstanding the  effect  which  this  sort  of  covenant 
lutt,  and  an  effect  which  I  should  strongly  conjecture 
was  infiended  throughout  these  transactions  ;  yet  I 
ani  not  at  liberty  to  act  upon  any  thing  beyond  the 
Iqpl  effects  of  its  character ;  and  if  it  is  not  pro- 
h&ited  by  the  charter,  I  trust  this  House  never 
win  make  kw,  where  they  are  acting  in  that  depart- 
ment of  their  functions  which  belongs  to  interpret^ 
ing  law,  und  not  making  it. 

The  tailzie  of  the  March  and  Neidpath  estates  has 
beien  adjudged  *  to  prohibit  long  leases.  The  word 
'*  dienate"  occurs  in  the  Bucdeuch  case  in  different 
parts  of  it,  but  here  also  I  take  it  to  be  clear  law 
which  never  must  be  departed  from — I  mean,  unless 
-  it  is  authorized  by  decisions — ^that  when  the  statute 
of  1685  has  required  prohibitory  clauses,  irritant 
daoses,  and  resolutive  clauses,  those  who  state  there 
is  an  eflfectual  prohibition  against  onerous  purchasers, 
must  find  the  terms  in  which  the  prohibition  is  con- 
veyed in  all  those  clauses.  «Now  it  is  quite  clear* 
that  the  word  **  alienate  "  is  not  in  some  of  the  clauses  ' 
in  the  Buccleuch  case ;  and  that  introduces  another 
queation  in  this  case,  likewise  of  considerable  im- 
portance.    Those  who  have  had  this  charter  to  mter-  Sen^  of  the 

*  word  dispone. 

*  Id  the    Wake/Uld  case,   D.  P.   1813.  MS.  aod  2  Dow, 
9^  and  906,  et  seq. 

S  E  2 
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1819.      prety  may  have  given  a  sense  to  the  word  **  disponet'' 
^.  »«.    which  I  cannot  finve  to  it ;  and  if  that  sense  of  the 

CASE  OF  THE  O  ' 

QUEEKSBEBftT  wofd  "  disponc,"  which  in  my  conscience  I  think 
belongs  to  it  according  to  its  meaning  in  the  law  of 
Scotland,  is  adopted  by  the  House,  it  will  affixt 
not  only  this  case  of  the  Duke  of  Bucdeuch,  but 
some  others  which  have  reached  judgment  in  the 
Courts  below,  and  some  of  which  are  now  before 
the  House  on  appeal.  But  whatever  may  be  the  eflBsct, 
it  is  our  duty  to  give  it  the  sense  which  belongs  to  it 
<<Difpoiie''         Upon  the  question  as  to  the  word  **  dispone/' 
S^^^,,***  according  to  its  sense  in  the  law  of  Scotland,  whether 
it  is  equivalent  to  the  word   '*  alienate," — I  have 
again  and  again  read  this  case  and  all  the  former 
cases — I  have  again  and  again  taxed  myself  to  die 
duty  of  considering  what  is  the  meaning   of  this 
word  *'  dispone,"  as  it  has  been  understood  in  text 
writers,  in  charters,  in  writs,  in  statutes ;    and  in 
many  of  them,  I  am   of  opinion,   that  the  word 
^*  dispone "  is  as  effectual  to  prevent  a  lease  of  a 
hundred  years,  as  the  word  **  alienate"  is. — ^That  tt 
my  opinion.      It   would   be   pedantry   in   me   to 
read  all  the  doctrines  which  led  me  to  express  that 
opinion  which  I,  for  one,  entertained  on  the  word 
'^  dispone  ;"  and  I  have  the  satisfaction  to  see,  that 
the  Judges  below  were  not  so  much  disturbed  by  that 
opinion,  as  they  were  by  our  notions  of  alienation 
in  other  cases. 

The  word  *^  dispone"  does  not  apply  to  leases  as  to 
duration,  it  only  applies  to  leases  in  respect  of  gras- 
sums ;  and  therefore  it  clears  the  way  to  the  con- 
sideration, what  is  the  effect  of  a  grassum  ?  because, 
if  you  held  that  the  word  "  dispone "  would  not 
authorize  such  a  decision  as  the  word  '*  alienate'' 
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'  would  authorize,  it  would  have  been  difficult  to  get 
at  the  interpretation.  ^^^  „,  „, 

When  this  case  was  areued  here  before  the  remit,  qobbmsbukt 
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there  was  no  argument  at  the  bar,  nor  any  thing  in  q^^jj^L  ^i^ 
the  papers,  which  induced  the  raising,  much  less  the  ther  h«ir  of 
discussion,  of*  a  question,  whether  an  heir  of  tailzie,  ^^^  . 
where  there  was  no  prohibition,  could  diminish  the  pn>bibition, 

•rm      11  111       11  1      1  can  diminish 

rent  r     Whether  he  could  let  below  the  last  coming  the  rent. 
^  rent  ?    I  now  see  (and  that  makes  this  case  of  infi- 
nitely greater  importance  thim  I  understood  it  to  be 
then)   that   it  is  introduced  as  a  question  by  no 
.  means  determined,  although  the  notion  that  an  heir 
•  of  tailzie  had  no  such  power,  was  founded  upon 
the  opinions  of  great  and  eminent  lawyers,  and  those 
who  now  quarrel  with  that  doctrine  were  the  persons 
-  who  brought  those  opinions  here  for  the  assistance 
of  this  House.     I  think  there  is  one  jtcdgment*  at 
least,  in  which  some  Judges  of  great  eminence  in 
Scotland  have  gone  the  length  of  saying,  that  if  the 
rait  was  lessened,  particularly,  if  much  below  what 
it  was,  (and  see  what  a  state  of  law  you  are  getting 
into,  much  and  UttlCy  long  and  short\  that  they 
.  ahould  hold  that  to  be  fraudulent.     From  this  it  If  hdr  of 
I  spears,  how  very  dangerous  it  is  to  determine  any  restrict 
.ihinir  not  before  us  for  iud£nnent:  and  it  becomes  S'^^ryoo  what 

^  "^    ^°  -  pnncipie* 

necessary  to  consider,  if  it  be  the  law,  that  a  tenant 
in  tailzie  cannot  let  below  the  rent,  independent  of 
actual  terms  of  prohibition,  on  what  principle  that  is 
said  to  be  law.  It  cannot  be  the  law  on  strict  con- 
fltriKtion,  because  there  is  nothing  on  which  to  put 
'  it ;  and  therefore  it  must  arise  out  of  some  principle, 
of  which  we  ought  to  satisfy  ourselves. 

*  The  Wakefield  case,  nee  post.  417. 
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In  these  papers,  much  is  also  said  about  what  are 
EOF  THE    supposed  to  have  been  treated  as  implied  prohiln- 
QUEENSBEKRT  tious*     I  canuot  charge  myself  as  the  first  to  deno- 
minate the  cases  of  the  Mansion-house,  of  Policies 
of  illusory  rent,  and  other  cases,  as  implied  prohi- 
bitions.    I  expressed  a  doubt  as  to  the  propoatioii 
which  was  so  broadly  stated  in  argument,  that  a 
tenant  of  tailzie  was  *' absolute  monarch*''  of  his 
estate  in  every  particular  where  he  was  not  bound  by 
express  prohibition,     i  now  venture  to  observe  aa  to 
the   law  respecting   the   Mansion- houto  and   the 
Policies,  that  if  they  are  not  implied  prohilntions, 
I  may  take  the  liberty  of  stating  them  to  be  aomt- 
thing  like  limitations  of  the  powers  of  an  absolute 
monarch.     What  is  the  principle  here  which  binds 
a  tenant  in  tailzie,  although  restricted  by  no  words 
in  the  charter.     When  the  act  of  1685  gives  a  man 
power  to  comprehend  in  tailzie  all  he  chooses  to 
comprehend  in  that  tailzie,  and  where  he  does  coiA- 
prehend  the  Mansion  and  the  Policies,  and  vrhere 
the  prohibition  does  not  strike  at  the  Mansion-house 
and  the  Policies — ^what  is  the  principle,  I  say^  on 
which  it  has  been  held,  both  below  and  in  tiiis 
House,  (particularly  in  the  Roxburghe  case — a  case 
which  may  not  form  any  precedent  to  decide  this, 
but  in  that  case  in  efi^t,  if  those  feus  had  been 
held  good,  it  was  reducing  the  mansion-house  of 
Roxburghe  to  the  state  of  a  stone  quarry)  that 
such  a  dealing  as  to  the  Mansion-house  and  policies 
was  illegal,  though  not  expressly  prohibited.    Such  is 
.the  efiect  of  the  decisions,  though  I  am  not  able  to 

*  An  expression  frequently  used  in  the  argument  for  the  appel- 
lantf  as  to  the  powers  of  an  heir  of  tuhie,  so  far  as  he  ia  not 
expressly  restricted  by  the  prohibitory,  &c.  clauses  of  the  entail. 
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88tiffy  myself  on  piiiiciple»  why  tadks  of  these      ^8>^- 
Mansion-houses  and  Policies' ought  not,  by  the  sta-  ^^g^  q,  ^„ 
tute  of  1449,  to  be  made  good,  as  against  die  future  Q^^^ws^^w 
hdrs  of  tailzie.     I  wish  those  who  put  it  upon  that 
ground,  would  tell  us,  why  the  act  of  1685,  if  it  au- 
thorizes an  entail  in  terms  which  comprehend  them, 
being  subsequent  to  1449,  "^^^  not,  upon  the  face  of 
what  is  embodied  in  the  expression^  just  as  much 
aflfect  the  Mansion-house  and  Policies  as  other  sub- 
jects.    We  must  endeavour  to  ascertain  what  is  the 
principle  of  the  exception  before  the  present  appeal 
is  decided. 

So  as  to  the  cases  of  illusory  rent,  if  I  am  to  look  Illusory  rent. 
at  the  statute  of  1449,  ^^^  yfhat  some  of  the  Judges 
haye  said  on  that  statute,  I  find  it  extremely  difficult 
to  say  what  is  an  illusory  rent.  There  has  been  an 
attempt  to  determine  what  is  illusory,  but  our  de- 
cisions do  not  supply  the  principle  upon  which  we 
can  determine  that  to  be  illusory,  provided  we  read 
the  statute  of  1449,  as  giving  the  power  by  which 
the  effective  lease  is  granted.  When,  therefore,  this 
ia.  stated  to  be  an  implied  prohibition,  and  to  be  an 
im^ied  prohibition  destroying  all  the  effect  of  strict 
interpretation,  I  ask  those  who  say  that  nothing  is 
out  of  the  power  of  an  heir  of  tailzie,  except  what  is 
put  out  of  his  power  by  the  intention  and  meaning 
of  the  entail,  embodied  in  actual  expression,  to  show 
how  they  account  satisfactorily  for  the  cases  to  which 
I  have  alluded.  They  may  account  for  them  very 
aatis&ctorily,  for  aught  I  know,  upon  the  doctrine  p^^y^j^^^^ 
which  lays  this  down  as  a  general  rule,  without  any  implied  on 
exception  whatever ;  and  yet,  on  the  other  hand,  I  ^^^^e/^ 
have  been  quite  unable  to  discover  what  is  the  prin-  mtentioiL 

EE4 
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ciple  which  takes  it  out  of  that  rule,  unless  it  be  some 

CASE  OF  THE   unportaut  principle  arising  out  of  the  presumed  in- 

QUBBiiSBEaRY  tcution  of  thc  author  of  the  tailzie,  that  this  shall  not 

be  done,  whatever  may  be  the  apparent  import  of  the 

expressions  which  he  has  used  in  his  tailzie. 

The  great  and  important  question  remains,  and 
undoubtedly  it  is  a  great  and  important  question  in 
every  view  that  can  be  taken  of  it,  if  the  doctrine 
with  respect  to  grassums  is  allowed.     If  taking  gras* 
sums  is  not  to  be  considered  as  ^^  evident  dirninutUm 
"  ofrental^^  which  are  the  words  to  beconsbmed, 
we  see  what  may  be  done  with  respect  to  estates  tail 
in  Scotland.     We  may  indeed  be  surprised  at  what 
has  not  been  done  with  such  estates.   On  the  other 
hand,  if  you  do  hold  that  taking  grassums  is,  in  the 
sense  in  which  I  speak  of  it,  prohibited,  you  deny 
legal  effect  to  acts  which  have  been  sanctioned  by 
practice,  and  defeat  the  provision  and  the  means  of 
providing  for  wives  and  children ;  but,  much  as  such 
consequences  might  be  deplored,  we  cannot,  with  a 
view  of  avoiding  them,  venture,  in  judicial  decision, 
to  declare  that  to  be  the  law  which  is  not  so.     Those 
evils  must  be  remedied,  if  necessary,  by  the  L^isla* 
ture.     The  question,  therefore,  comes  round  to  this, 
What  is  the  effect  of  grassums  with  respect  to  such 
leases  as  have  been  granted  under  these  entails,  hav- 
ing due  regard  to  the  principles  of  interpretation,  as 
affecting  the  construction  of  these  deeds ;  having  due 
regard  also  to  what  has  hitherto  been  done  in  prac- 
tice, and  to  what  has  hitherto  been  established  by 
decision? 

9  July  1819.       It  has  been  intimated  to  me,  that  the  teinds  in  one 
of  these  estates  were  valued  about  the  year  1 72a ; 
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it  does  not  appear  to  me  in  the  view  I  take  of  this       isio, 
case,  to  be  a  circumstance  that  varies  the  princij^e  ^^^^  ^^  ^^ 
on  which  we  are  to  decide  this  case:  because,  one  of  quks'sb^si^y 
those  entails  being  made  in  1 705,  and  the  other  ^^    '     . 
considerably  before  1700,  the  circumstance  of  ahteiiids. 
after  valuation  of  the  teinds,  would  not  shut  out  the 
consideration  of  any  construction  the  Court  of  Ses- 
sion put  upon  that  entail,  either  upon  the  interpre- 
tation of  these  deeds  of  entail,  or  any  other  deeds  of 
entail.  I  have  not  forgotten  that  there  may  be,  as  con- 
tended, a  very  great  difference  between  the  rules  of 
construction,  as  they  may  be  applied  to  lands  gene- 
rally, and  proprietors  of  teinds,  and  as  they  may  be 
i^lied  to  heirs  of  entail ;  the  rules  have  come  very 
often  under  consideration,  and  I  should  be  very 
sorry  indeed  if,  in  the  result,  we  should  not  duly 
consider  them. 

With  respect  to  the  meaning  of  the  word  dispone^  Dispone  aod 
I  found  my  opinion,  not  only  on  what  I  conceive  to     ^^'^ 
be  the  legal  sense  of  the  word,  as  contradistinguished 
from  that  strict  and  peculiar  sense  which  belongs  to 
an  instrument  known  to  the  Scotch  law  by  the  name  . 
of  disposition,  but  on  looking  at  the  meaning  of  the 
words  dispone^  and  dispose  qf^  in  the  two  deeds  of 
entail  under  our  consideration,  and  all  the  parts  and 
clauses  of  both  the  deeds,  containing  the  words  ^^  dis- 
pone,** and  •*  dispose  of,**  and  "  dispone  upon,**  and 
'^  dispone  thereupon,"  and  so  on. 

I  understand  there  has  been  a  decision  *  of  the  Court  Dbpone. 
of  Session  subsequent  to  this,  by  which  a  different 
construction  has  been  put  upon  the  word.    There  was 
a  great  di£ference  of  opinion  upon  it,  and  that  with 
respect  to  setting  tacks.    In  the  case  of  The  Earl  of 

♦  Elliot  V.  Pott,  March  10,  1814. 
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Eigm  y.  fFellwoodf  now  pending,  on  appeal  *y  the 
CAAB  OF  T«E  ^^^^  pouit  caiQe  under  discussion.  In  that  case,  upon 
«uBBiitBEKBT  tho  Qtii  of  OctobcF  1 807,  d  propositiou  was  made  in  a 

letter,  the  terms  of  which  are  as  follow : — **  On  the 

w&w^  "  P*^  ^^  '^^  ^^^  ^^  ^'S^^*  ^  hereby  oflTer  to  enter 
**  into  a  lease  with  you  for  999  years  from  Martinmas 
**  next,  of  the  farms  of  Wanldrclu  and  GreenhiU, 
**  possessed  by  Thomas  Purves,  excepting  that  part 
^^  thereof  lying  on  the  north  side  of  the  road  from 
"  NorthQueensferrytoTorrybumof  Craigs;** — the 
rent  is  a  peculiar  sort  of  rent,  three  bolls  of  oatmeal 
per  acre,  besides  *^  a  grassum  of  12,000  /•  sterlings 
^'  bearing  interest  from  Martinmas  next,  but  the  gru* 
"  sum  not  to  be  payable  during  your  lifetime.** — ^The 
grassum,  therefore,  was  to  be  paid  at  a  subsequent 
period. — ^*  It  is  understood,  that  Lord  Elgin  is 
**  in  the  mean  time  to  find  security  for  that  sum  to 
'<  the  satisfaction  of  Mr.  Thomas  Adair,  writer  to 
**  the  signet  ;'* — and  then  there  is  a  provision  wit]( 
respect  to  the  quantity  of  acres ; — *^  and  it  is  further 
'^  understood,  that  by  your  acceptance  of  this  <rfbr, 
**  you  agree  to  enter  into  a  lease  with  Lord  Elga 
**  for  the  same  period  of  years,  at  the  same  rent, 
*^  and  for  d^  grassum  in  proportion  to  the  extent  to  be 
**  fixed,  according  to  the  grassum  now  offered,  of  all 
**  the  land  lying  to  the  west  of  Pitliver  House, 
**  and  belonging  to  you,  which  you  are  at  liberty  to 
'*  let  for  that  period  of  years,  in  terms  of  the  entul 
'^  of  your  estate,  but  this  only  in  case  his  Lordship 
<<  should  incline  to  enter  into  such  a  lease.'* 

The  power  of  leasing  under  the  tailzie,  in  tliat 
case  is  expressed  in  these  words :  **  and  with  this 
**  power  and  faculty,  as  it  is  hereby  exjNressly  pro- 

*  Since  decided  against  the  appellant.    D.  P.  cases  of  1 8so,  past. 
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••  vided  and  declared^  notwithstanding  of  the  restric-      isio. 
•*  tions  before  written,  with  regard  to  the  ^ettii^  ^^^^  ^^  ^^^^ 
**  tacksy  that  the  said  Robert  Wellwood,  my  son,  9uewi»bb*»y 
**  and  each  of  the  heirs  succeeding  to  the  said  lands 
««  and  estate,  shall  have  full  power  to  set  tacks  of  w«Uwood.  • 
<<  the  same,  excepting  the  house,  offices,  houses  and 
<<  gardens  of  Pitliver,  and  one  hundred  acres  of 
'^  ground  next  adjacent,  and  contiguous  to  the  said 

.  ^^  manor-place,  for  such  space  of  time  as  they  shall 
*'  tiunk^tj  provided  that  the  same  shall  never  be  set 
'*  at  a  smaller  yearly  rent  than  three  bolls  of  oat- 

'"  meal,  at  eight  stone  weight  per  boll,  for  each  acre 

*'  80  to  be  set,  and  proportionably  for  any  smaller 

«<  quantity ;    and  which   rent  or  tack-duty  shall 

<<  always  be  payable  in  kind,  and  never  be  converted 
i« 


into  money:  Declaring,  that  in  case  the  said 
Robert  Wellwood,  my  son,  or  any  of  the  said  heirs 
*<  of  tailzie,  shall  set  tacks  of  the  said  estate  for  any 
**  longer  space  than  nineteen  years,  or  in  terms  of 
<<  the  act  of  Parliament  before  mentioned,  except  in 
*^  the  terms  of  the  clause  immediately  before  written, 
^  then  such  tacks  shall  be  in  themselves  null  and 
V  v<Md  i*'  and  there  were  the  usual  resolutive  and 
irritant  clauses.  The  general  power  was,  **  to  set 
<<  tacks  or  rentals  of  any  part  of  the  estate,  except 
<*  that  they  were  not  to  do  that  (except  in  the  terms 
<«  after  mentioned)  for  a  loi^r  space  than  nineteen 
**  years  certain,  or  for  the  life  of  the  setters,  or  in 
'^  the  terms  of  the  power  given  to  the  proprietors 
**  of  entailed  estates  in  Scotland;  and  that  none  of 
^^  the  tacks  or  rentals  shall  be  set  with  (tindnutUm  qf 
^^  the  rental^  except  the  same  be  done  without  cd- 
*^  iusion,  and  by  way  of  public  roup,  to  the  h^hest 
«<  bidder ;''  a  material  passage  in  this  cBse,  as  hairing' 
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some  application  to  the  entails  now  under  your  Lord- 
ships consideration* 

The  Court  below  were  of  opinion  that  this  tad 
for  999  years  is  a  good  tack  ;  and  the  question  to  be 
discussed,  whenever  that  cause  comes  for  dedsion, 
will  be  of  two  kinds ;  first,  with  respect  to  grassum^ 
upon  which  I  observe,  in  the  note  I  have  taken,  the 
counsel  at  the  bar  stated,  not  one  word  was  said 
in  the  Court  below;  the  next  question  will  be, 
Whether  a  999  years  estate  is  really  a  tack  ?  whe- 
ther it  is  in  Scotch  law  a  tack  ?  The  Court  were  of 
opinion,  it  was  a  tack,  under  this  power  to  set  sodi 
tacks  as  the  heir  of  tailzie  thought  proper,  that  this 
999  years  could  be  sustained.  It  was  argued  at  the 
bar,  that  it  was  no  such  thing  as  a  tack ;  and  you 
will  have  to  decide  whether  999  years  is  to  be  con- 
sidered as  a  tack  under  this  power  and  faculty ;  and 
if  it  is,  what  is  the  effect  of  the  grassum  ?  I  have 
thought  it  my  duty  to  mention  that  case.  Thooj^ 
it  is  a  case  subsequently  decided,  it  contains  the 
opinion  of  the  Court  of  Session.  It  has  so  muth  of 
authority,  (though  subsequent  to  the  case  befoe 
your  Lordships),  as  belongs  to  a  case  that  is  under 
appeal. 

The  Harestanes  lease  has  been  reduced  and  de- 
clared to  be  null,  by  the  First  Division  of  the  Court 
of  Session,  upon  two  grounds,^r^^,  upon  the  ground 
of  its  duration  ;  secondly ^  ypon  the  ground  of  the 
grassum.  If  it  is  a  bad  lease  on  the  ground  of  duia- 
tion,  it  would  not  be  necessary,  in  that  case,  to  show 
whether  it  was  a  good  or  a  bad  lease  on  the  ground 
of  grassum ;  but  if  you  hold  it  to  be  a  good  lease, 
notwithstanding  it  was  for  a  duration  of  fifby-seven 
yearsy  then  it  will  become  material  to  consider  what 
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is  ibe  eflfect  of  the  grassums.    That  consideration 
nujbeas  well  blended  with  the  consideration  of^^^^^^^^^ 
^v^ist  belonn  to  the  Whiteside  case,  as  taken  sepa-  qu*e»»bemt 

LEASES* 

mately.  With  respect  to  a  fifty-seven  years  lease 
being  an  alienation,  in  the  Wakefield  case  it  was  Long  inMe«n 
citfcided  in  this  House  that  a  long  lease  was  an  alien- 
fla€ion,  confirming  the  opinion  of  the  Court  of  Ses- 
sioDy  notwithstanding  the  practice  in  Scotland  of 
punting  such  leases  to  a  very  great  extent. 

On  looking  at  the  grounds  of  the  opinion,  that 
wt.  ninety-seven  years  lease  was  an  alienation,  and 
yi^ru  not  a  tack,  it  appears  the  Court  held,  that  ac- 
^^ording  to  the  law  of  Scotland,  except  so  far  as  the 
^£ect  of  the  statute  of  1449  is  to  be  considered, 
ca*  lease,  though  quite  difierent  from  an  infeftment, 
^  disposition,  and  so  on,  and  quite  different  from  an 
^^Ifeoation  understood  in  the  special  sense  of  alien- 
**ion,  that  is,  a  transfer  of  property,  that  a  lease,  al-  Leases  onij 
*liough  it  is  in  truth  nothing  more,  either  in  the  law  of  S^Sfordw 
-Sii^nd  or  in  the  law  of  Scotland,  than  a  personal  ^2f"*^°  ^^ 
^^outract  for  the  possession  of  land  not  transferred  to  How  fitr  oon- 
^^other,  and  converted  only  into  a  real  right,  so  far  as  '^  ri^ts  bj 
**^e  statute  of  1449  does  convert  it  into  a  real  right;  ^2o^^*^' 
^et  they  were  of  opinion,  not  on  any  speculations  of 
^^irs,  but  on  doctrine  as  it  was  to  be  found  in  their  ^ 
^^Ooiks,  in  their  statutes  and  instruments,  that  a  long 
^^ase  was  an  alienation ;  and,  when  you  look  at  what : 
^  to  be  found  with  r^ard  to  particular  heads  of  law 
^nthe  law  of  Scotland,  (though  I  am  not  now  stating  lo  respect  to 
tins  to  afford  a  direct  inference  with  re^t  to  what  [^^0^"^ 
ahould  be  the  construction  of  a  taflzie,)  you  will  find  ^^  ••*"■ 
iihst,  with  respect  to  forfeiture  *»  for  instance}  a  long 

*  See  Home  v.  Oldbunstocka,  Dict.<of  Dec.  4684. 
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1819.  leaae  is  stated  to  be  an  alienation, — tbat  wiih  reneet  I  ^^^ 
cAwoPTn  to  forfeiture,  if  there  is  8  graasum*,  it  M  stated  to  be  in  \  ^, 
9VEBvtBBBBT  alienatioii.   So  again  with  respect  to  deathbe^Lt, — lo     \^ 

So^  to  hurch  ^^  ^^^pect  to  crown  lands  1:,  and  church  lands  §,  they        ^ 
kncb  and       have  laid  down  in  the  language  of  their  law*  that  b* 
crown      8.   j^^g  1^^^  1^  ^^  alienation ;  and  they  give  a 

for  that,  upon  which  many  of  the  Judges  proceed  i 
their  opinion  in  the  Wakefield  case.     The 


Long  lease  an  which  they  givc  lu  the  casc  of  forfeiture  that  a  1 

alienation,  be- 1  .  i*        ^-         •    l  -^  •         ^     c 

cause  not  of    Icasc  IS  an  alienation,  is  because  it  is  not  of  o: 


dunm^  nor   c^^urance,  and  because  it  is  not  a  necessary  and  prope 


in  proper  ad-   administration  of  the  estate.    Whether  you  are  to 
the  etute.      ply  this  principle  to  deeds  of  entail  or  not  is  anoth^ 
matter.    Great  stress  is  laid  on  the  difficulties  yitiet. 
persons  would  be  placed  under,  if  you  were  to  cocm 
strue  powers  of  leasing  with  reference  to  what  is 
necessary  and  fit  and  proper  administration^  I 
the  law  has  distinctly  pointed  out  a  variety  of 
'  in  which  you  cannot  escape  from  that  princi^e 
construction.  So  it  is  in  the  cases  which  I  have  men 
virhetlMrthe    tionod.     In  other  cases  also,  they  have  held 
loML^e^sune  ^^^  unless  they  were  adapted  to  the  necessary  an* 
fo^*^**^  proper  administration  of  the  estate,  as,  if  they 
Qsinthecaio'  too  loDg,  for  that  is  the  instance  which  they  ]^ 
^jtouiaw^yet  cuUtflypoint  out,  and  therefore  wherever  a  question 
been  aod  must  arises  whether  the  lease  is  too  long,  or  in  oth^^=^ 

be  made  the  i  i        i»    i_         *L_t 

tai^ect  of      respects  such  as  to  fall  within  the  reach  of  th^   ^^ 
SjS!""^  principle  which  would  aim  at  its  destruction,  it  mi 

•  Daliiel  v.  Caldwell,  Diet,  of  Dec.  4685. 

f  ChryatiBons  v  Ker,  Id.  38fi6 ;  Bogk  v.  Bogle,  Id.  3935- 

X  Upon  the  question  of  alienation  see  Stair's  Inst  L  9,  tit 
8.  85,  and  1.  3,  tit  3,  s.  30 ;  Craig,  1.  a ;   Dieg.  10,  e.    Se^ 
also  a  case  as  to  tacks  of  Crowu  property,  with  diminution  of  rep^^ 
A.  v.  B.  Diet,  of  Dec.  7854. 

§  A.  V.  fi.  Diet  of  Dec.  7938. 
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neoesaiily  become  matter  of  judicial  inyestigation,       isi9^ 
irliether  it  is  a  lease  of  that  description  or  not  ^^^^  ^,  ,„ 

Sir  Hay  Campbell,  upon  the  first  advising  and  q^beksbmet 
ci^cision  of  the  Wakefield  case,  says,  "  Long  leases  are  sj^u^  ^.^p. 
^^    4dienations,  and  leases  of  ordinary  endurance  are  bell's  opinkm. 
^    :iiot  alienations.   My  opinion  is  just  that  of  all  your 
Xordships.     All  of  us  know,  jftrsty  that  a  lease 
snay  be  granted  by  an  heir,  which  is  not  an  alien- 
.adon ;    and,    secondly ^    that   a    lease  may  be 
granted  which  is  really,  substantially  and  truly  an 
^alienation.     Now  it  is  unnecessary  for  me  to 
lirmg  under  your  Lordships  view,  examples  of  the 
'    -ivto  extremes,  because  they  must  be  obvious ;  for 
^    leases  for  one  year  or  two  years,  or  in  Criaig't  time 
^   1S0T  ten  years,  or  in  the  present  day  for  nineteen 

*  ^rearSy  are  not  alienations.     But,   on  the  other 
^   liandy  will  any  man  say  with  candour,  or  is  it  pos- 

*  aSile  for  a  lawyer  to  maintain,  that  a  lease  for  a 
^  thousand  years  or  ten  thousand  years,  for  some- 

*  Aing  much  below  the  present  rent,  is  not  an 

*  mliciiiation  ?''    The  difficulty  commences  when  we  Nlneteeoywrt 
to  inquire  what  is  long  and  what  is  short,  nltTeSLii. 

what  is  too  long  and  what  is  too  short ;  and  we 

on  this  grave  authority  (for  undoubtedly  that 

^  Sir  Hay  Campbell  must  be  taken  to  be  a  grave 

^>*ii.4nity,  he  being  Lord  President  of  the  Court  at 

time,  and  having  great  occasion  to  consider 

subjects),   a  ju^^cial  opinion,   that  nineteen 

^,^^1^  is  not  too  long  to  be  a  lease,  and  not  an  aliena- 

^•^U.     This  doctrine  of  Sir  Day  Campbell  led  me  on 

^  fbimer  occasion  to  say,  **  upon  what  particular 

^  ground  they  found  that  he  (the  tenant)  was  to 

^  have  a  lease  for  nineteen  years,  I  am  not  able  to 

^Meam  from  the  papers  before  us.     I  take  for 
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1819.  *^  granted,  they  must  have  gone  in  some  measure 
CASE  OF  THE  "  ^P^^  *  notion,  that  as  upon  a  species  of  pror 
9UXEM8BBKKY  <<  sumpta  voluntos  a  tenant  in  tail  may  make  a  lease 

"  for  nineteen  years,  (whether  with  grassum  is 
another  question),  the  Duke  of  Queensbeny  eoold 

*^  make  a  lease  for  nineteen  years ;  and  it  is  the  law 
of  Scotland,  as  I  understand  it,  upon  this  head  of 
prcBsumpta  voluntas^  that  a  nineteen  years  lease 

^^  being  considered  (whether  tacks  of  longer  endu- 
rance can  or  cannot  be  said  so  to  be)  to  be  an  act 
of  necessary  and  ordinary  administration,  necessuy 

*^  for  the  cultivation  of  the  land,  that  such  a  lease  tt 
good.  The  Court  seems  to  hold  that  doctnne 
somewhat  upon  the  principle  which  the  courts  of 
law  in  England  have  applied  to  leases  granted  bj 

**  tenants  in  tail  before  the  statute  ""^  about  their  leasen^ 
but  with  this  difference,  the  Courts  in  Scotland  I 
understand  held  the  nineteen  years  lease  to  te 

<<  good,  as  of  the  ordinary  endurance ;  upon  the 
grounds  of  policy  and  husbandlike  management  of 
the  estate,  the  Judges  in  England  would  not  hoU^ 

*^  a  lease  made  by  a  tenant  in  tail  for  a  term  thfl^ 
endured  beyond  his  life  to  be  ipso  facto  void,  bO* 
they  would  hold  it  voidable,  if  the  heir  of 

**  chose  to  have  it  voided  ;'*  and  upon  this  sort 

expression  falling  from  me,  it  has  been  sujqpos^^ 

that  I  had  totally  forgotten  the  difference  betwecr^ 

the  heir  of  tailzie  in  Scotland  and  the  heir  of 

in  England. 


Diffimnoe  be-     Xhaj  gu  h^jj-  ^f  tailzie  in  Scotland  differs  from 

twttn  h«r  oi,.^  .i.-r^i,-  u.^ 

entail  and  1^  heir  of  entau  m  England  m  some  respects,  could  no^ 
of  taiine.       ^^  unknown  to  me.     An  heir  of  entail  in  Englind 
has  an  estate  that  may  endun;  for  ever ;  an  heir  of 

•  33  Hen.  8,  c.  a8«  s.  1,  fi. 
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tailzie  in  Scotland  is  the  absolute  fiar  of  the  estate.  i«i9^ 

Undoubtedly  the  whole  fee  is  in  him  for  the  time,  case  of  the 
.Those  who  may  take  after  the  heir  of  entail  in  queeksb^rrt 

•^        ,  ,  .  LEASES. 

England  are  considered  as  being  remamder-men, 
haying  part  of  that  fee  which  is  vested  only  between 
the  English  heir  of  entail  and  the  remainder-man. 
But  since  the  whole  fee,  after  the  heir  of  tailzie  is 
served  heir  of  tailzie,  is  in  that  heir  of  tailzie  for 
the  time  being,  I  ask,  how  it  is  that  a  lease  beyond 
nineteen  years  is  bad,  and  a  lease  of  nineteen  years 
good?  It  appeared  to  me  impossible  to  decide,  with  any 
sort  of  justice,  that  there  was  any  thing  in  the  word 
nineteen  that  would  make  that  lease  rational,  or  that 
there  was  any  thing  jn  the  vfords Jifh/'Sevetiy  or  in 
the  words  twenty^severij  that  would  make  the  lease 
irrational.  In  every  text  writer,  and  in  all  the  de- 
cisions in  which  it  is  stated  that  a  long  lease  is  an  Long  lease 
alienation^  it  is  put  on  the  ground  that  it  is  a  dealing  ^^^  f^^^  necest 
with  the  estate  which  is  not  for  the  proper  and  "'y  manage- 

*      *^  ment. 

neeessary  management  of  the  estate ;  but  when  they  This  principle 

repudiate  the  longer  leases  as  not  bemg  necessary  for  "^l^^^^^ 

the  proper  management  of  the  estate,  and  when  they 

do  that  in  the  case  of  estates  tail  as  well  as  other 

estates,  to  be  sure  I  was  led  to  think,  that  when 

they  gave  that  reason  for  the  destruction  of  long 

leases,  they  meant  to  say,  that  the  short  leases  they 

sustained  were  to  be  sustained,  because  that  reason 

which  destroyed  long  leases  did  not  apply  to  short 

leases.     That  is  the  only  rule  which  I  can  find ; 

and  I  was  perhaps  misled  by  the  manner  in  which 

our  own  books  treated  this  matter  about  the  leases 

of  tenants  in  tail,  where  they  seem  to  have  gone 

upon  very  much  the  same  principle. 

VOL. L  F  F 
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181*^  In  a  Treatise  upon  Leases,  which  I  believe  wis 

CASE  OF  THE    ^'tcn  hj  LoFcl  Chief  Baron  Gilbert,  and  certainlf 
9UEEW8BERRY  jg  QHe  of  the  best  compositions  on  leases  we  have  in 
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our  law,  he  says,  ^^  If  a  tenant  in  tail,  after  the 
RuleofEng.  «  statute  dc  doniSf  had  made  a  lease  for  years,  and 
leases  granted  *^  died,  this  lease  was  not  absolutely  determined  by 
SirXrJhe  "Ws  death;  but  the  issue  in  tail  was  at  liberty 
statute  de  <<  either  to  affirm  or  avoid  it,  as  he  thought  fit ;  and 
Abiidg.  tit  ^^  the  reason  why  such  leases  for  years  were  not 
Leases.  €$  holden  to  be  absolutely  determined  by  the  daA 

*^  of  the  tenant  in  tail  who  made  them,  was  eithar" 
— (see  now  how  near  this  comes  to  a  Scotch  tat 
zie) — **  because  they  were  drawn  out  of  an  esfaito 
**  of  inheritance,  which  by  possibility  might  conikm 
**  for  ever ;  and  this  was  but  a  reasonable  libei^ 
''  given  to  the  issue  in  tail,  because  it  might  weD  k 
^'  supposed  that  his  ancestor  was  not  qualified  tt 
^*  keep  all  his  possessions  in  his  own  manuranceflrf 
'*  occupation,  but  must  necessarily  let  them  oiiitii~ 
*^  farmers  and  husbandmen,  who,  by  their  ddll  mi 
understanding  in  the  arts  of  agriculture  and  fafr 
bandry,  would  be  best  able  to  preserve  and  9^ 
prove  theisoil,  and  by  their  yielding  an  annualmit 
^*  or  income  to  the  lessor  or  tenant  in  tail  hiim^l^ 
would  enable  him  equally  to  provide  for  the  wear 
*'  sities  and  exigencies  of  himself  and  his  iamify* 
Our  Judges,  who  have  not  the  power  which  bddg^ 
to  the  Judges  of  l^e  Court  of  Session,  upon  tU^ 
principle  of  policy  would  not  hold  the  leases  tbeo* 
lately  void,  but  voidable.     The  estate  tail,  being  m 
inheritance  which  might  endure  for  ever,  was  n 
estate  out  of  which  a  nineteen  years  lease  m^t  be 
drawn.     If  the  issue  in  tail,  or  those  to  take  after 
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tXxem,  chase  to  complain  of  the  lease,  the  Judges  ^     isio^ 
~  ^  ^  it  void  ;  if  they  did  not  complain,  upon  that 

'     .  ,         ^,         ,  r  »        r  CASE  OP  THE 

of  policy  which  is,  it  seems,  more  open  to  the  qubensberrt 
C^OMt  of  Session  to  act  upon  than  our  Judges,  they  "^^^" 
^^d  them  voidable.     It 'was  in  this  way  I  was  led 
*^to  this  view  of  the  case,  whether  it  was  a  proper 
^^v  an  improper  one. 

A  paper  was  handed  up  to  us,  stating  a  great  deal  Opinion  of 
^KiA  with  respect  to  leases  and  with  respect  to  gras-  tiu  ^t^^ 
mnQg^  from  the  same  learned  person.  Sir  Day  Camp-  J^?*  ""^^  the 
t^ieU«     You  will  see  his  authority  both  for  and  stat.  1449- 
mifga^  any  opinions  that  may  be  expressed  to  you 
to-day ;  and  I  consider  it  a  document  which  sus- 
tains i^n  the  doctrine  that  long  leases  are  bad, 
9iid  that  short  leases  are  good.     That  imposes  upon 
IM  the  task  of  finding  out  what  are  long  and  what 
^ve  ahorty  and  impels  us  to  find  the  principle  upon 
^^liicli  the  one  is  held  good^  and  the  other  is  held 
^0e?.     In  that  paper  it  is  stated,  that  "  a  lease  with- 
**  oat  an  ish  at  all  is  not  good  against  singular  suc- 
**  cessofs,  because  it  is  truly  not  a  lease,  but  an 
**  alienation  of  the  subject,  in  an  incomplete  per" 
**  aonal  form,  which  cannot  be  sustained  against  an 
*  infefhnent.     Suppose  then  that  it  is  for  a  limited 
**  t^rm  of  ten  millions  of  years,  can  this  be  sus^ 
^^  tained  ?— It  is  impossible.     This  may  be  said  to 
^  be  an  extreme  case  on  the  one  side,  and  a  lease 
^  for  two  or  three  years  is  an  extreme  case  on  the 
^^  other  aide.     The  diing  desiderated  is  to  fix  a 
^  *  precise  line.     This  is  a  hard  task  to  be  imposed 
^  ^  upon  Judges,  and  is  much  fitter  for  the  Legislature ; 
^^  but  till  a  new  law  is  made,  they  must  necessarily 
^  *  axmase  their  ppwers  of  discrimination  according 

F  F  2 


422  CASES  IN  THE  HOUSE  OF  LORDS 

1819^ ^  "  to  the  best  lights  they  can  obtain  upon  the  sub- 
ject.    The  act  of  the  lo  Greorge  HI.  certainly 
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guEENSBBERT  «  jQgg  jj^fc  dccidc  thc  Cjuestion,  because  it  relates 
"  only  to  cases  of  entailed  property  where  the  taillie 
**  contains    special  clauses  limiting  the   power  of 
**  granting  leases  to  a  small  number  of  years  ;**—(! 
doubt  whether  that  is  correct ;  because  if  it  was 
intended  that  that  act  should  apply  only  to  such 
cases,  there  should  have  been  a  provision  limiting 
its  operation  to  such  cases ;) — "  but  it  contains  i 
"  principle  which  deserves  to  be  attended  to,  vii. 
"  *  We  are  willing  to  extend  your  power  of  leasiiig 
*^  under  certain  conditions  beneficial  to  the  entailed 
"  estate ;' — (Now  what  the  meaning  of  this  act  was, 
I  think  Sir  Hay  Campbell  must  know  as  well  as  any 
man  in  the  kingdom  ;) — "  but  not  beyond  a  certain 
**  moderate  and  reasonable  endurance ;  because  if 
"  you  go  farther,  this  might  be  held  as  bordaJng 
"  too  nearly  upon  alienation,  and  exceeding  the 
*  *  ordinary  power  of  rational  administration.   Thirty- 
one  years  or  two  lives  are  generally  reckoned  very 
moderate  terms,  yet  the  legislature  seems  to  have 
been  afraid  to  go  farther,  even  when  the  interest 
of  the  entailed  estate  was  to  be  forwarded,  unless 
"  in  the  case  of  building  leases,  which  were  to  be 
"  allowed  for  ninety-nine  years.     It  was  upon  this 
"  ground  that  I  could  not  venture,  in  giring  my 
^*  opinion  as  a  Judge  in  the  first  of  these  Queens- 
"  berry  cases,  to  go  farther  than  thirty*one  yean  as 
**  a  moderate  endurance.     I  shall  be  better  pleased 
with  thirty-eight ;  neither  should  I  object  to  fifty- 
seven  years,  in  cases  under  the  aict  1449  ;  but  to 
"  go  '* — (Now  see  the  notions  oC  this  great  and 
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experienced  Judge,  with  respect  to  entailed  pro-  isio^ 
perty,  the  absolute  dominion  over  which  is  supposed  j,^^^  ^^  ^^ 
to  belong  to  those  in  possession  of  it) — "  but  to  go  qubehsbeebt 
that  length  in  cases  of  entailed  property,  would 
in  almost  every  such  instance  be  over-reaching 
the  life  of  the  succeeding  heir,  which  does  not 
seem  very  consonant  to  the  rational  object  and 
•*  proper  meaning  of  an  entail ;" — and  then  he  pro- 
ceeds upon  the  act  of  1449,  saying,  (and  this  is 
matter  of  authority),  ^*  see  the  19th  of  February 
'•  1771,  reported  in  the  late  volume  of  the  Faculty 
**  Decisions,  where  there  is  a  good  deal  of  discus- 
••  aion  upon  the  subject*.  The  case  ofjordanhilli 
18  too  shortly  stated  by  Lord  Elchies.  The  weight 
of  his  authority  is  great.  He  lays  it  down  as  the 
opinion  of  all  the  Judges  in  his  time,  that  a  lease 
must  not  exceed  ordinary  duration,  to  be  pro- 
tected against  singular  successors  by  the  act  1449  > 
**  but  he  still  leaves  it  unexplained  what  is  ordinary 
"  duration.'^ 

In  another  part  he  states,  that  he  can  find  no 
raating-place  until  he  comes  to  thirty-one  years,  or 
tiro  lives  in  being  at  the  time  of  making  the  lease ; 
load  that  none  of  the  old  lawyers  framed  out  a  tack 
of  thirty-twp  years,  because  there  it  seems  you  get 
lieyond  the  power  of  an  heir  of  entail. 

He  then  proceeds  to  the  consideration   of  the  Opuuon  of  Sir 
graasums.     His  authority  is  undoubtedly  of  great  as  to  p«M^-* 
importance  in  this  matter ;   and  it  is  quite  decisive 
as  to  his  opinion.    He  says,  '^  As  to  the  question  now 
^*  raised  about  grassums,  it  is  entirely  new  to  me. 

♦  DicUof  Dec.  15200. 

f  Decisionsi  tit.  Tack,  No.  18. 
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1819,       <<  I  had  always  considered  it  as  indispfutaUe,  diat  to 

CASE  OF  THE    "  ^^^  ^  *  **^^  ^^  *  tack,"  (and  whether  a  999 
QUBBvsBBRRT  years  tack  is  a  tack,  is  a  question  which  mmt  be 

LEASES* 

decided  in  the  cause  of  Elgin  v.  WeUwood ;  but  y<m 
see  that  this  learned  person  has  thought  it  suglit  be 
a  question,  whether  a  tack  was  a  tack),  **  the  pro- 
^^  prietor,  whether  entailed  or  not  entailed,  m^ht 
**  let  his  farm  as  he  pleased,  and  under  any  con- 
'*  ditions  he  chose  to  annex,  taking  care  always  net 
**  to  lower  the  current  rent,  to  the  prejudioe  of  Ae 
*'  heir  of  entail."  I  remark  again  upon  tfads^  pSMge 
as  I  pass  along,  that  in  the  course  of  the  former  argu- 
ment at  your  bar,  neither  authority,  text^-writer, 
case,  nor  dictum  was  heard,  to  assert  that  ih»  heir 

under  the  en-  whcre  there  is  not  authority  under  the  entail  to  io 
caimot  lower  i^«  ^  socms  uow,  that  is  bccomc  matter  of  question. 
ce^^t'b  ^*  It  is  grave  matter  of  question,  for  as  there  are  sgreat 
of  necessity,  many  entails,  I  apprehend,  (I  think  it  right  to  use  a 
word  which  shows  that  I  do  not  mean  to  assert  it,  but 
only  to  state  my  apprehension,)  in  tvhich  Umg  leasing 
would  be  held  to  be  prohibited  by  the  word  **  allien* 
*^  ation,"  if  under  such  a  word  short  leases,  whidi 
would  not  be  alienations  under  the  distinction  whidi 
has  been  poipted  out,  may  be  made  for  any  rent  jusi 
higher  than  that  which  might  be  considered  as  an 
illusory  rent,  what  would  be  the  condition  of  peiwns 
having  estates  tail.  It  becomes  material  therefbte  to 
consider  whether  this  can  or  cannot  be  dime ;  fer 
whether  you  call  it  implied  prohibition,  or  whedier 
you  call  it  want  of  power,  or  whatever  you  adi  it,  Ac 
incapacity  to  do  it  must  be  founded  in  s(»ne  principle 
connected  with  the  administration  of  the  estate,  if 
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ut  lieir  of  entail  has  not  this  power,  except  in  cases       ^bip- 
where  it  is  necessary.     No  person  entertains  a  doubt,  case  of  t«e 
that  if  an  heir  of  entail  could  show,  that  when  he  let  ^ubehswoet 
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down  the  rent  he  did  it  of  necessity ,  that  would  not 

be  a  case  in  which  it  would  be  said  to  be  wrongly 

done ;  but  supposing  he  cannot  let  down  the  rent  in  if  the  heir  of 

a  case  in  which  it  is  not  necessary  he  should  let  down  Tth^rfiS^ 

the  rent,  then  the  next  question  is,  What  is  the  prin-  ^<^^  ^®^^ 

,  ,  ...  the  rent  to  ooe 

ciple  upon  which  he  is  prohibited  from  letting  down  deg^  above 
-the  rent?  It  must  result  from  this  prmciple,  that  |!^„t^^7is on 
those  who  are  to  enjoy  the  estate  which  he  is  bound  *!»®  pn^api* 

^  ''  ,  that  he  must 

to  take  care  of,  shall  not  enjoy  it  in  a  state  less  bene-  administer  the 
ficial  than  they  would  if  the  rent  was  not  let  down  j  •***^      ^' 
md  that  proves  the  principle,  that  the  heir  of  entail 
k  bound  at  least  to  pay  some  attention  to  what  is 
called  the  rational  and  due  administration  of  the 


it 


The  paper  then  proceeds  to  state  another  principle.  Opinion  of  & 
which  likewise  deserves  attention,  on  account  of  the  to  cnrrait  rent 
authority  from  which  it  proceeds  :  "  By  the  current  andgra»sum. 
**  rent  I  mean  that  which  has  hitherto  been  ob- 
tained, not  a  future  possible  rent  which  might  be 
got  by  varying  the  stipulations,  and  rejecting  all 
'*  entry-money,  or  other  advantage  to  the  heir  in 
**  possession.  The  maker  of  an  entail  might  no  doubt 
*^  prohibit  grassums ;"  (and  there  are  unquestionably 
several  entails  in  which  grassums  are  prohibited ;  I 
itake  those  to  be  of  very  modem  date,  when  com- 
pared with  the  entails  under  our  consideration,  and 
■Isited  in  the  cases  before  the  House) ;  ^*  but  even 
**  this  would  not  always  benefit  the  future  heirs ;  for 
''  still  the  heir  in  possession  might  decline  to  raise 
^*  the  rent,  and  it  would  be  extremely  diflScult  to 
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1819.      "  force  him,  or  even  to  prove  the  fiu^  of  gnuni 
CASE  OF  THB    "  ^^^  ^^  dcath.*'    Theii  he  takes  notice  of  th 
guEEFSBERRY  decisions  which  have  been  made  in  the  Court 
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Session  upon  the  subject  of  grassums,  and  says  **  h 
^*  is  at  a  loss  to  see  the  ground  of  a  question  ;  for  ir 
**  the  tack  be  too  long  it  will  cease  to  be  a  tack, 
^*  even  without  a  grassum,  it  could  not  be  sustained 
*^  if  within  the  bounds  of  a  tack,  it  must  be  sustain 
"  whether  grassum  or  not." 

He  afterwards  states,  that  this  is  the  result  of  hi 
experience  upon  the  subject :  "  The  question,  Wha 
*'  is  a  long  lease  participating  of  the  character  o- 
'*  alienation,  and  what  is  moderate,  amounting 
^*  admifttstration  only,  is  no  doubt  att^ided 
<<  difficulty,  because  the  limits  have  never  yet 
**  precisely  drawn  ;  but  the  question  of  grassum  is 
*^  a  very  different  nature,  and  it  is  astonishing  to  m< 
*'  how  it  should  ever  have  been  made  a  question 
'*  all.  I  have  been  now  upwards  of  sixty  years  em 
<<  ployed  in  studying,  reading,  practising,  hearin 
^'  and  determining  upon  all  sorts  of  questions  in  the 
'*  laws  of  Scotland,  and  I  declare  I  never  heard  from 
*^  the  mouth  of  any  lawyer,  old  or  young,  or  any 
*'  Judge,  nor  ever  read  in  any  book,  nor  figured  in 
**  my  own  mind  till  now,  that  an  heir  possessed  of 
*'  an  entailed  property,  was  or  could  be  under  the 
«  smallest  restraint  as  to  taking  grassums  upon 
'*  the  renewal  of  his  leases,  the  entail  itself  saying 
^*  nothing  to  the  contrary,  and  the  former  current 
*'  rent  under  a  lease,  which  perhaps  had  been  granted 
**  by  the  tailzier  himself,  not  being  diminished ;" 
(so  that  his  opinion  certainly  is,  that  where  there 
was  nothing  said  about  it,  the  rent  could  not  be 
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mmished.)  **  Tailzies  very  often  say  the  rent 
shall  not  be  diminished  ;  and  this  is  clearly  proper,  ^j^^  of  the 
because  otherwise  it  might  be  unfairly  done,  and  Q^wB^w^a^f 
the  tailzie  rendered  illusory.  One  instance  oc* 
tmrred  where  an  entail  prohibited  raising  the  rent, 
5th  February  1 794,  Moir  *•  This  was  a  mere 
whim,  and  laughed  at  by  the  Court,  and  it  was 
got  quit  of  upon  a  specialty."  Then  "  the  utmost 
length  that  any  tailzie  case  has  yet  gone,  is  to 
pnohibit  taking  grassums ;  and  even  this  has  not 
been  done  in  many  instances,  and  the  effect  of  it 
is  merely  to  serve  as  an  inducement  to  let  the 
arms,  not  by  public  auction  to  the  highest  offerer, 
»ut  in  a  rational  way,  and  for  such  an  advance  of 
ent  as  may  with  ease  be  obtained  by  a  prudent 
mdlord  acting  discreetly  in  his  own  affairs.  In 
bus  way  alone  it  is  practicable,  without  involving 
me  management  of  an  estate  in  the  greatest  pos- 
Ue  confusion." 

[This  difficulty  has  been  raised  very  high  in  argu- 
^t.  It  has  been  said,  no  heir  of  tailzie  can  know, 
no  other  person  can  know,  when  he  lets  for  the 
»  and  most  improved  rent.  That  the  difficulty  of 
^"WDifig  that,  is  such  that  you  cannot  adopt  it  as  a 
iteiple.  An  English  lawyer  may  think  there  is  no  Power  of  Imm- 
dt  difficulty  in  matters,  in  which  those  who  are  marr^TS?^ 
^rienced  in  the  Scots  law  think  there  can  bei*^®*^*^_, 

^  .  .  best  aod  moH 

Jung  but  difficulty.     There  is  not  a  single  mar-  improTed 
ge-settlement  in  England,  that  has  been  drawn  ^®""* 
t  some  centuries,  where  the  tenant  for  life  has  not 
power  of  leasing,  and  that  power  is  given  to  him 
lease  for  the  best  and  most  improved  rent,  and 
^  lease  is  void  if  not  so  made ;  and  yet  I  believe  I 

•  Diet  of  Dec.  15537- 
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»^<>'      BdBy  challenge  the  experience  of  the  oldest  pemms 

cj»o»THx   in  Westminster  Hall,  to  pomt  out  three  or  four 

(VPBBMBBKST  ingtances  of  leases  beinir  held  void  upon  that  re- 

striction.     Our  Courts  have  said,  the  best  evidrace 

that  a  man  has  let  for  the  best  and  most  improved 

rent  is,  that  be  has  taken  no  more  himself  than  he  has 

taken  care  those  who  come  after  him  shall  have.  We 

Donee  ef       may  trust  to  the  inclination  of  mankind  in  geneid, 

Mumerent  fiS  ^  g®'  ^  much  as  they  can  get,  and  if  the  tenant  for 

lumseif  as  for  life  provides  for  those  who  are  to  txke  after  hiniy  as 

those  in  re*  *^  ,  ,  i  i_ 

mainder,  theie  he  has  provided  for  himself,  (to  be  sure  he  may  be 
tion^^tT  u  ^^^  mistake  as  to  them  and  as  to  himself^  and  he 
the  best ;  the  may  take  too  little,  but  it  is  not  very  likely  he  dioald 

burden  of  i  •         i/.         i  •      i  -n*      i  t      x 

proof  that  it    cxposc  huusclf  to  that  mistake,  or  willmgly  take  too 

Uiro^^^n   K**Ie,)  this  throws  a  burthen  on  those  who  mean 

those  1^  fan-  to  quarrel  with  such  a  lease,  to  prove  that  there  was 

1^^  in  the  transaction  that  want  of  ordinary  piidenoe 

which  shows  an  inattention  to  the  prescribed  termi 

under  which  he  was  to  let  the  lea^.     Prima  Jhcie 

a  lease  has  been  always  held  to  be  good  agunst 

remainder-men^  which  made  for   them  the  same 

provision  as  for  the  tenant  for  life  ;  and  I  beliete, 

in  ninety-nine  cases  in  a  hundred,  that  is  the  safe 

If  doe  adini-   principle  of  dccision.     If  the  principle  of  leasing, 

ito  wnidpie    either  under  powers  of  leasing  in  English  deeds,  or 

jj,—^!,**'  under  the  declared  right  of  leasing  in  Scotch  taiLnes, 

Si'***'^?"  ^^^®  ^  ^*^  depend  upon  the  lease  being  made  wkh 
difficoteyoftte  a*  due  and  rational  attention  to  the  administration  of 
^^'  the  estate,  whatever  difficulties  there  may  be  in  apply- 

ing that  principle,  you  must  come  to  the  qoesticm, 
whether  the  lease,  or  whatever  it  is,  is  made  upon 
the  principle  on  which  the  law  of  Scotland  mil  de- 
cide for  its  validity  ? 

I  will  go  no  farther  in  die  statement  of  this  paper 
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th^e  appears  in  it  to  be  great  au^rity  in  favoor  of 
grassum ;  and  it  hel^  to  show  what  is  the  opinion  ^^^  ^,  ,.^. 
of  the  Judges  and  lawyers  of  Scotland  upon  alien-  ^nnxwnnmt 
Mtkrn^  as  being  or  not  being  the  result  of  taeks  of 
Kn^r  or  shorter  duration ;  and,  as  far  as  it  goes^  to 
show  the  principle  upon  which  a  prohtbitiott  of  alien^ 
ation  has  been  held  to  prohibit  tacks  of  a  hmg  dwra^^ 
tion,  but  not  of  a  short  duration. 

The  act  of  the  1  oth  of  Geo.  III.  is  intituled,  '*  An  lo  Geo.  9. 
act  to  encourage  the  improvement  of  lands,  tene-  Title* 
ments  and  hereditaments,  in  that  part  of  Great 
*'  Britain  called  Scotland,  held  under  setdements  of 
"  strict  entail.'' 

The  recital  is  in  these  words :  **  Whereas,  by  RecitaL 
^<  an  act  of  Fen-liament  of  Scotland,  made  in  the 
^*  y^  1 685,  intituled,  ^  An  act  concerning  taillies^' 
*\  all  his  Majesty's  subjects  are  empowered  to  taillie 
**  their  lands  and  estates  in  Scotland,  with  such 
**  |Ht>Tisions  and  conditions  as  they  shall  think  fit, 
**  and  with  such  irritant  ami  resolutive  clauses 
as  to  them  shall  seem  proper ;  and  which  taillies, 
when  completed  and  published  in  the  manner 
**  directed  by  the  said  act,  are  declared  to  be  real 
^^and  effectual  against  purchasers,  creditors  and  , 
^  others  whatsoever  ;  and  whereas  many  taillies  of 
<<  lands  and  estates  in  Scotland,  made  as  well  befort 
as  after  passmg  the  said  act,  do  contain  clauses^ 
limiting  the  heirs  of  entail  from  granting  tacks  or 
leases  of  a  longer  endurance  t&an  their  own  live% 
for  a  small  number  of  years  only/'  (the  printing 
is,  or  for  a  small  number  of  yearo  only,  and  tha 
policy  of  the  act  is  to  encourage  the  improvement 
of  lands,  &c»)  **  where^  the  cultivation  of  laUd  in 
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'rthat  part:  of  this  kingdom  is  greatly  obstructed, 
CA8S  OP  THE   ^*  *^d  much  mischief  arises  to  the  public." 
9usE]iSB£aaY      Upon  this  recital  the  act  incapacitating  those  whom 

LEASES.  •  ,     .  . 

it  prohibits  by  general  words,  or  if  not  by  general 
words,  by  the  fact  that  they  were  either  permitted 
to  make  particular  leases,  or  prohibited  from  making 
lobeo.a,  other  leases,  goes  on  to  provide,"  that  it  shall  and 
*^  may  be  lawful  to  every  proprietor  of  an  entailed 
*^  estate,  within  that  part  of  Great  Britain  called 
^'  Scotland,  to  grant  tacks  or  leases  of  all,  or  any 
'*  part  or  parts  thereof,  for  any  number  of  years, 
'*  not  exceeding  fourteen  years,  froin  the  term  of 
**  Whitsunday  next  after  the  date  thereof,  and  for 
*'  the  life  of  one  person,  to  be  named  in  such  tacks 
'*  or  leases,  and  in  being  at  the  time  of  making 
thereof,  or  for  the  lives  of  two  persons  to  be  named 
therein,  and  in  being  at  the  time  of  making  ibe 
<<  same,  and  the  life  of  the  survivor  of  them,  or  fmr 
*^  any  number  of  years  not  exceeding  thirty-one 
V  years  from  the  term  aforesaid." 
.  Here  the  Legislature  seems  to  consider  a  lease  for 
fourteen  years,  and  the  life  of  one  person,  or  a  lease 
not  for  any  certain  number  of  years,  but  for  the  lives  of 
two  persons,  or  a  lease  not  for  any  life  or  lives,  but  for 
thirty-one  years,  as  being  in  some  respect  equivalent 
to  each  other  in  the  ordinary  and  proper  manage- 
ment of  a  Scotch  estate.  Then  if  they  are  made 
for  two  lives,  there  is  to  be  a  special  clause  about 
inclosing,  &c.  and  if  for  nineteen  years,  the  lessees 
are  to  fence  and  inclose  the  lands ;  and  every  lease 
of  above  nineteen  years  is  to  contain  certain  clauses 
for  the  proper  administration  of  the  estate,  which  it 
is  not.  necessary  for  me  her^  to  mention :  **  And 
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••  all  leases  made  or  to  be  granted  under  the  autho^       I819. 
•*  rity  of  this  act,  shall  be  made  or  granted  for  ^caszow^tb^ 
**  rent  not  under  the  rent  payable  by  the  last  lease  queewsbmbt 

LEASES. 

**  or  setty  and  without  grassum^jine  orforegifij  or  ^^q^  ^ 

**  any  benefit  whatsoever,  directly  or  indirectly  re- conditioiis  of 

•*  served  or  accruing  to  the  grantor,  except  the  rent 

^*  payable  by  the  lease ;  and  that  no  such  lease  shall 

•*  be  granted  till  after  the  end  or  other  determi* 

^'  nation  of  any  former  lease  of  the  same  premises, 

^'  or  that  such  lease,  if  granted  for  a  time  certain, 

*^  shall  be  within  one  year  of  being  determined, 

**  and  that  all  leases  otherwise  granted,  shall  be 

**  void  and  null." 

Here  it  must  be  admitted,  that  the  Legislature  had 
in  contemplation  the  practice  of  letting,  under  the  rent 
last  received;   that  they  had   in  contemplation  a    ' 
species  of  letting  with  grassum,  fine  or  foregift ;  that 
they  had  in  contemplation  that  species  of  tiEick  which  . 
occurs  in  this  case,  a  letting  in  fact  before  the  deter-  ,    ' . 

mination  of  a  former  lease ;  and  that  they  likewise  had 
in  contemplation,  that  if  a  main  let  a  lease  under  this 
act  before  the  former  lease  was  expired,  and '  more 
than  one  year  before  the  expiration  of  that  former 
lease,  it  was  an  addition  to  that  former  lease,  which 
under  the  authority  of  this  act  would  be  void. 

Then  follows  this  clause,  which  I  apprehend  must 
be  supposed  to  take  out  of  the  authority  of  this  act  of 
Parliament  the  cases  referred  to  in  this  clause :  ^^  That 
*^  if  any  taillie  shall,  either  expressly  or  by  iinplica- 
*^  tion,  contain  powers  of  leasing  more  ample  than  al^ 
'^  hereby  giveil,  the  heirs  of  entail  in  possession  shall 
^'  be  at  liberty  to  exercise  all  such  powers  in  the  same 
**  mimner  as  if  this  act  had  never  been  made/' 

This  clause,  in  judicial  construction^  can  mean  no 
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fit,  mom  than  this,  as  it  aeem  to  me,  namely,  that  per- 
cAMcvTHB  MBS  who  had  lai^ger  powers  of  leasing  than  are  here 
wEmmtnERKY  pfetij  dball  not  be  prejudiced  by  the  enactment  of 

this  act. 
FhmMwto       The  act  then  proceeds  to  that  part  of  it  which 
unproreuMitti.  j^j^j^g  ^^  ^^  encouragement  to  lay  out  money.     In 

one  of  the  cases  qfEUiots^y  where  a  tenant  of  entail 
had  kid  out  money  on  improvements,  and  where  by     ■  ^ 
letting  leases  he  had  by  grassum  got  into  his  pocket 
that  sum  of  money  which  he  had  expended  in  improTe- 
ments,  and  afterwards  his  estate  tailzie  ceased,  and 
another  person  under  the  effect  of  the  entail  came  to 
The  decision  the  enjoyment  of  the  estate ;  the  Court  of  Session 
^IJ^^^  ^_  held,  that  under  the  true  construction  of  the  dauss 
penditure  for   which  foUowed,  though  that  person  had  received  in 

improfeiiieots    i_i«  i_/»^v»  aI.*  *        ^^mi 

to  be  paid  bj  Shape  of  grassum  so  much  for  the  improvements  whicr^L.^B 
^*oi!u^^  he  had  made  upon  the  estate,  yet  that  he  had  a 
rent  reserved,  undoT  this  act,  as  against  the  person  who  sui 
^^^^      ^  him,  for  three-fourths  of  those  improvements,  to 
questioned,     pgj J  ^uj  q£  jjjg  Yeut  reserved  to  the  persons  who 

to  succeed.     Taking  it  for  the  present  to  be  a  righr 
decision,  consider  what  the  eflfect  of  this  act  of  Fur 
liament  is,  if  grassums  are  to  be  taken.    The  resuH"'*^"^'^ 
would  be,  if  a  tenant  under  the  tailzie  should  lay  ou  ^ 

a  large  sum  of  money  in  improvements,  (not  exceeds 
ing  such  a  sum,  the  act  puts  a  limit  to  the  amoun 
of  the  improvements,  but  supposing  that  sum  o 
money  to  be  considerable,  as  in  many  estates  it 
be),  tf  he  afterwards  lets  the  estate,  getting  a  consi-^ 
deiaUe  sum  as  a  grassum,  in  a  case  where  he  cannot 
let  with  a  diminution  of  the  rent,  that  a  person 
succeeding  to  the  estate  is  to  pay  such  proportion         /^ 

•  Trustees  of  Sir  F.  Elliott  v.  Sir  W.  Elliott^  1793,  Jan.  as.  \  ^ 

Diet  of  Dec.  15611ft. 
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tf -diose  improTements  out  of  the  small  rent  reserved , ^^ ^ 

^  a  man  who  takes  a  large  grassum.    It  is  difficult  cask  of  tkb 
io  aay  that  such  can  be  the  riffht  construction  of  «u»w»»»«f 

!.•  n  Ti        •  LEASES, 

ma  act  of  Parhament. 

With  respect  to  the  lease  of  Harestanes,  which  is  HanttMMi, 
^  fifty-seven  years,  the  question  is,  whether  it  can  yeen«gMd 
'^  8u^K)rted,  considering  the  principles  on  which  ^^^^' 
^  House  has  held  a  ninety-seven  years  lease  bad, 
^  upon  the  principle  upon  which,  as  it  appears  to 
me^  they  have  always  acted ;  (I  mean  in  judgment — 
vactice  is  a  different  matter) — can  such  a  lease 
9  flustained  upon  the  principle  of  distinction  be- 
neen  long  leases  and  short  leases?    The  Court  of  ^«^?.^4** 
0sion  is  of  opinion  that  it  is  a  term  which  amounts 
An  alienation,  and  cannot  be  supported.     If  your 
■s^'^dships  are  of  that  opinion,  which  I  humbly  state 
mine,  that  would  dispose  of  the  lease  of  Easter 
By  the  list  of  leases  which  has  been 
1  iqpon  your  table,  with  a  view  to  show  what  gras* 
have  been  taken  upon  the  Queensberry  estate, 
that  it  was  at  a  very  late  period  indeed 
any  body  dealing  with  that  estate  got,  even 
vary  few  solitary  instances,  to  a  lease  of  nine- 
years.     They  were  of  very  short  duration ; 
^  to  were  almost  all  the  leases  contained  ia  the  list 
^  before  your  Lordships  with  respect  to  grassums, 
of  very  short  duration.    They  show^  that  the 
dealing  with  that  estate  thought  they  were 
^^tifiad  in  taking  grassums,  but  not  for  leases  of 
^^Xftjr,  formty,  niliety,   or  a  hundred  years;  and 
dtimi|^  there  are  to  be  found  in  Scotland  very  long 
Besses,  I  find  thlrf;  with  very  few  exceptions  in  judg- 
isenty  audi  leases  have  not  been  sustained. 


CASE  OP  THE 

^WENSBEERt 

LEASES. 

Whether  57, 
30»37yeeny 
or  wlwt  num- 
ber of  yearsy  is 
too  long  for  a 
lease,  is  to  be 
decided  on  the 
principles  of 
nur  aaminis- 
tration. 


The  uncer- 
taint J  shows 
the  necessity 
ofiegislatiTe 
intenerence. 
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It  has  been  asked,  if  you  do  not  sustain  a  lease 
for  fifty-seven  years,  will  you  sustain  a  lease  for  fifty 
years  ?*  will  you  sustain  a  lease  for  thirty  years  ?  will 
you  sustain  a  lease  for  twenty-seven  years  ?  Or,  to 
put  the  question  as  the  case  upon  your  table  requires 
us,  as  to  what  we  call  the  alternative  leases,  what 
will  you  sustain,  if  you  do  not  sustain  fifty-seven? 
Sir  Hay  Campbell  answers  that  question ;  but  if  I 
am  to  answer,  I  resort  to  the  principle  which  cuts 
down  one  of  those  leases,  because  it  is  inconsistent 
with  the  fair  and  rational  administration  of  die  estate. 
I  should  be  disposed  to  say,  that  with  reference  to 
ninety  years,  or  such  leases  as  are  mentioned. in 
the  act  of  Parliament,  it  would  be  a  lease  of  too 
long  duration.  If  you  ask  me,  why  I  say  so,  I  can 
give  you  no  more  satisfactory  answer,  than  that  I 
think  it  is  a  rational  application  of  the  principle 
upon  which  they  hai^  held  leases  too  long  not 
to  be  good.  But  I  do  not  know,  with  respect 
to  this,  and  every  other  part  of  the  case,  any  thing 
which  appears  to  me  to  deserve  so  much  and  so 
strong  recommendation  to  have  these  matters  all 
settled  by  Parliament,  as  the  state  in  which  the 
power  of  leasing  in  Scotland  exists. 

In  respect  of  other  leases,  it  becomes  extremely 
important  that  some  such  measure  should  be  adopted: 
it  would  leave,  the  law  of  Scotland  in  a  cruel  state, 
if  on  the  one  hand  grassums .  cannot  be  taken  .in 
which  the  families,  of  heirs  of  entail  may.  be  inte- 
rested ;  I  mean  their  widows  wd  their  children ;  for 
it  is  impossible,  looking  into  the  matter  historioally, 
to  deny  that  this  method  of  tdiing  grassums  has 
been  frequently  resorted  to,  to  enable  the  heirs  of 
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entail  to  make  provision  for  wives  and  younger  chil* 
drea,  for  whom,  as  in  the  Buccleueh  cases,  it  would  ^^^^  ^^  ^^^ 
be  found  extremely  difficult,  on  the  construction  «uEsi»BnEY 
that  shuts  out  grassum,  to  make  provision.     On  the  q^^^  -^ 
other  hand,  it  appears  to  me  equally  clear,  that  if  convenieDOM 
grassums  can  be  taken  in  the  way  in  which  they  ^Jfj^^tS^ 
have  been  taken,  the  result  may  be,  (and  more  es-  ^  **^  •^ 

...  grasiuiM. 

pecially  where  there  is  no  prohibition  that  requires 
keeping  up  the  old  rent,  and  any  rent  may  there- 
fore be  taken,)  the  consequence  must  be,  unless  there 
be  some  reasonable  provision  made  about  grassums, 
that  the  heirs  of  entail  may  be  disappointed  of  their 
whole  provision,  supposing  every  one  can  so  act 
with  respect  to  his  own  posterity  under  a  charter 
nude  by  his  ancestors  for  his  and  for  their  provi- 
akm.  Whether  that  is  a  desirable  consequence — 
whether  entails  ought  to  be  thus  defeated — is  a  dis- 
tinct  question. 

The  power  of  judges,  in  this  respect,  may  be  Power  of 
doubted.   Upon  that  subject,  as  it  appUes  to  English  f  ^^^tu- 
hiw,  I  have  formed  an  opinion,  which  leads  me  to  toiy  entuis, 
think,  that  the  judges  of  this  age,  in  England,  po^,  ques- 
wq^d  not  have  been  permitted  to  get  rid  of  the  ^^^' 
flbitute  of  English  entails,  as  judges  of  that  age  did 
noon  after  the  passing  of  the  statute  de  donis. 

The  next  subject  is  the  alternative  leases.  The  Aitenrndi^ 
Division  of  the  Court  of  Session,  which  has  decided  u^^l^tidntj. 
upon  the  alternative  leases,  seems  to  have  been  of 
opinion,  that  those  leases,  in  the  first  instance, 
might  be  good  for  twenty-one  years,  or  that  they 
m^ht  be  good  for  nineteen  years ;  or  in  the  first 
instance^  for  nineteen,  and  then  for  twenty-one  years, 
(I  do  not  recollect  which)  were  it  not  that  they  were 

VOL.  I.  o  G 
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i8iiL  aflfected  by  fraud.  I  eannot  bring  myself  to  think 
CASB  OF  THB  ^^^  ^^^  altemativc  leases  can  be  good.  The  aetkm 
tvBBNSBBRRY  of  declarator  has  been  stated  in  the  papers  before  us, 

Action  of  d»-  ®^^  ™^^^  justly  and  truly  stated^  to  be  an  extremdy 
ciarator  as  to  useful  proceeding  in  the  Court  of  Scotland.  It 
m^edi^in  enables  a  person  to  have  it  declared,  whether  there 

s  tSnidi  ^*  ^  ^®  ^^^  ^^^^  ^  lease,  as  he  contends  there  isi 
and  as  other  persons  contend  there  is  not.  Upon 
such  a  proceeding,  it  seems  to  have  been  thought^  if 
the  late  Duke  of  Queensberry  grants  a  lease  for 
thirty-one  years ;  if  that  will  not  do,  for  twenty-niiie 
years  i  if  that  will  not  do,  for  twenty-seven  years ; 
if  that  will  not  do,  for  twenty-five  years ;  if  that 
will  not  do>  for  twenty- three  years  ^  if  that  will  not 
do,  for  twenty^ne  years ;  and  if  that  will  not  do^  ftr 
nineteen  years,  agreeing  also,  that  if  the  Houae  of 
Lords  shall  decide  in  the  Wakefield  case,  or  in  any 
other  case,  that  a  ninety-seven  years  lease  is  good, 
tiiey  shall  liot  have  a  lease  for  nineteen,  or  thirty-one^ 
or  any  other  fixed  period  of  duration,  but  for  nine^ 
sdven^  or  for  fifty-seven,  or  the  longest  which  the 
Court  of  Session  or  the  House  of  Lords  may  appmfe, 
that  such  a  lease  could  be  good,  if  it  was  not  afiEeetri 
by  a  general  fraud — a  general  device^  foundisdiii 
fraud,  which  that  Division  of  the  Court  of  Seoioa 
imputes  to  all  those  cases;  Now^  putting  that  general 
fraud  out  of  the  question,  it  appears  to  me  ta  be 
•  a  most  extraordinaiy  thing,  that  a  lease  ai  fiuch  a 
nature  as  this^  with  such  an  indefinite  iBh,  as  m 
tract  of  this  kind  provides  fbr»  can  be  a  good 
If  it  cahi  be  a  good  lease^  I  have  no  conception  how 
persons  are  to  deal  with  each  other,  in  reqaect  of 
a  lease  of  this  sort,  supposo^  no  other  person  in* 
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terarted  but  the  landlord  and  his  tenant ;  for  the      iai9. 
rent  of  the  leaM  frequently  vturiefl^  acterding  to  the  casi  ov  t«b 
extent  of  the  term  which  the  party  grants ;  the  rent  ^n^KtutBimRr 
is  set  frith  express  refbrenee  to  the  term.     W^^^^i 
iMta  a  rule  in  Westminster  Hall  *,  that  if  a  man  t^kom  power 

has  a  ptiwer  to  grant  for  ten  years,  and  he  grants  for  eS^'oSj. 

t^nty-one»  the  lease,  iflthough  bad  for  the  twenty- 

liBie^  will  be  good  for  the  ten ;  because,  there  both 

partuss  have  before  them  a  written  instrument,  which 

^es  tibe  power ;  and  they  both  know  what  is  the 

titasosfc  extent  for  which  it  can  be  good.    But  how 

an  we  to  deal  with  a  contract  of  this  sort,  made 

liable  te  such  alterations^  where  the  contract  itself  is 

ftnnded  upon  the  necessity  of  limitation  ? — What  is 

to  be  the  state  of  law  atid  property  in  Scotland,  if 

the  oontract  itself  dees  not  furnish  the  means  to 

dsMniliiie  what  lease  is  either  to  bind  the  lessor,  or 

fjbose  to  eome  after  him,  as  personal  representatives, 

or  as  rtal  representatives,  or  the  heira  of  tailzie,  in 

the  ease  of  a  lease  rental  ? — if  no  person  is  to  know 

wbat  buxden  there  is  upon  that  estate,  in  the  sh^ 

of  a  taek,  er  rental,  until  the  question  has  been  pur- 

ei«U  (as  tins  lease  provides  it  shall  be,)  through  the 

Coorl  rf  Session  and  the  House  of  Lords.    Accord-  Leases  for  a 

ing  to  English  law,  there  may  be  a  good  lease  for  ten  tion  subject  to 

years^  if  A.  JB.  shall  not  come  from  Rome  in  ten  years,  Jj^^^^. 

or  for  tmmty  years  if  A.  B.  shall  not  come  from  tingency. 

Rotae  ita  tmtiAj  yean;  bul  then  there  is  a  certain  . 

iak  dr  deteAninatian  in  lliese  eases ;  fw  you  know  it 

*  ia  die  Coarts  of  Equi^.  Campbdl  v.  Leach,  Ambler,  740 ; 
SJbaonati  a.  Bnuktreec,  1  Schoales  &  Lef.  59.  ExcesaiTe  lettses 
are  held  void  at  law.  Hardres,  398. — As  to  the  authority  of 
Leach  t.  Campbell,  see  the  observations  of  the  Lord  Chancellor 
IB  Us  jadgmeat  upon  the  cbm  Ex  parte  Smith,  1  Swanst.  336. 
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must  be  at  an  end,  on  that  certain  fact  taking  place ; 
CASE  OP  THE  ^^^  I  cannot  find  out  the  principle  of  law  upon  wfaidi 
QuisHSBiKKT  g^Q}^  Icdscs  Can  be  held  to  be  good. 

LEASES* 

Qnettion  as  to     Supposing  these  leases  to  be  good  in  other  respects, 
pawom*        the  next,  and  the  most  important  question  is,,  whether 
the  taking  a  grassum  is  that  which  leads  to  the  con- 
Conclusions    elusions,  which  are  to  be  found  embodied  in  the 
the  fi^d""^  interlocutors  of  the  First  Division  of  the  Court  of 
Session,  with  respect  to  the  March  and  Neidpath 
estates ;  or  to  those  which  are  to  be  found  embodied 
in  the  interlocutors  of  the   Court  of  the  Second 
Division,   with  respect    to  the  Buccleuch    estate. 
What  the  principle  is,  upon  which  the  First  Division 
of  the  Court  proceed,  we  know  ;  for  they,  in  thrar 
interlocutors,  state  expressly  the  grounds  and  prin- 
ciples  upon  which  they  proceed.     What  was  the 
principle  upon  which  the  Coiirt  of  the  Second  Divi- 
sion proceeded,  is  to  be  collected,  as  well  as  vee  can 
collect  it,  not  from  the.  terms  of  the  interlocutor, 
but  from  such  conclusion  as  may  be  found  to  arise 
out  of  the   opinions    delivered  upon  the   subject 
That  interlocutor  does  not  enter  into  a  detail  of  the 
grounds  of  the  opinion,  in  the  same  way  as  the  inter- 
locutor does  with  respect  to  the  March  and  Neidpath 
estates. 
Difieient  ex-       Supposing  the  doctrine  to  be  against  grassum,  you 
§[^*^^^    cannot  apply  that  doctrine  to  the  Buccleuch  pro- 
^^  ®^        perty,  unless  leases  vrith  grassum  are  prohibited  in 
TheBuccicuch  *^®  truc  constructiou  of  that  deed  of  entail,  al- 
entail  wanting  though  the  word  "  alienate  "  is  not  in  the  deed.   If 
'<  alienate/'     you  are  of  Opinion,  that  the  operation  of  that  deed 
I>t^i!;?r  of  entail  would  be  the  same  without  that  word  as 

witn  erassum 

pn^bited      with  it,  then  the  question  as  to  grassum  arises  with 


,"  > 


ON  APPEALS  AND  WRITS  OF  ERROR.  439 

respect  to  the  leases  made  under  those  deeds  re-      i8i9. 
spectively.    The  question  must  be  considered^  having  ^^^^  ^^  ^^ 
regard  to  the  diffisrent  expressions,  and  the  import  qubinsbebbt 
of  the  different  expressions  which  are  to  be  found  in  ^ 

^  Questioo  as 

those  deeds,  and  as  far,  and  no  farther,  than  l^al  afiected  by 
implication  in  construction  will   authorize  you  to^S'j^^ons 
attend  to  the  several  provisions,  as  manifesting  the  mw?fe»ting 
general  meaning  of  the  authors  of  these  deeds  oftheauthonof 
entail.  ^^  ^^• 

The  Neidpath  entail  provides,  ^^  that  it  shall  be  Pronsions  of 
**  noways  lawful  to  the  heirs  of  taillie,  nor  any  of  ^^^^^^ 
*^  them,  to  sellf  alienate^  wadset,  or  dispone  any  of 
**  the  said  haill  lands,"  and  so  on,  '^  or  any  part  there- 
**  of,  nor  to  grant  infeftments  of  liferents,  nor  an- 
**  nualrents  furth  of  the  same,  nor  to  contract  debts, 
^*  nor  do  any  other  fact  or  deed  whatsoever,  whereby 
*^  the  said  lands  and  estate,  or  any  part  thereof,  may  - 
be  adjudged,  apprised,  or  otherways  evicted  from 
them,  or  any  of  them,  nor  by  any  other  manner  of 
way  whatsoever,  to  alter  or  infringe  the  order  and 
*<  oourse  of  succession  above-mentioned/'  And  after 
the  irritant  and  resolutive  clauses,  by  a  subsequent 
clause  *^  it  is  provided,  that  notwithstanding  of  the 
^  irritant  and  resolutive  clauses  above-mentioned,  it 
*^  shall  be  lawful  and  competent  to  the  heirs  of  taillie 
a-specified,  and  their  foresaids,  after  the  decease  of 
the  said  William  Duke  of  Queensberry,  to  set  tacks 
^^  of  the  said  lands  and  estates  during  their  own 
^<  lifetimes,  or  the  lifetimes  of  the  receivers  thereof; 
*'  the  same  being  always  set  without  evident  dimi^ 
**  nution  of  the  rental.**  There  is  then  a  power  of 
providing  for  their  wives,  and  for  their  younger 
children. 
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w^  In  the  othec  entail^  after  atatang  what  it  dudl  be 

c.»  OF  t,b'  l*'^  for  the  entailer  hhnself  to  do,  it  pnKseedsto 

QinnvtiBBBY  atatet  ^*  That  it  shall  not  be  lawful  to  ih%  said  Lord 

^^^^   ^*  Charles  Douglas^  and  the  heirs-male  of  his  body, 

entaiL  **  noT  to  the  Other  heirs  of  tailzie  above  mentioned, 

*^  nor  any  of  them,  to  sell,  wadset  or  dispone  Aiy  ef 

^^  the  foresaid  earldom,  lands,'^  and  so  on,  '^  noF  any 

**  part  of  the  same,  nor  to  grant  infeftmenta  ef 

^'  liferent  or  annualrent  out  of  the  same,  nor  to  eon- 

'^  tract  debts,  nor  do  any  other  hict  or  deed  wheidiy 

**  the  same,  or  any  part  thereof,  may  be  ai^^udgedf, 

**  apprised,  or  anyways  evicted  from  them,  or  any  of 

*^  them,  except  so  far  as  they  are  empowered  in 

**  manner  after  mentioned,  nor  to  violate  or  alter  the 

^*  order  of  succession  foresaid,  any  manner  ef  way 

**  whatsoever.*'  These  words,  "  any  manner  of  way 

*^  iFhatsoever,"  appear  to  me  to  have  relation  to  every 

Meaning  of    thing  tha  tis  before  prohibited ;  and  when  in  an  ante- 

!!fjS'l^L   cedent  part  of  this  entail,  it  is  stated,  that  the  author 

pono    ascep-  *  '  ' 

tained  by  the  of  this  tailzie  may  dispone  in  any  manner  of  way 
whatsoever,  and  the  others  are  here  prohibited  to 
dispone  in  any  manner  of  way  whatsoever,  it  i^ 
pears  difficult  to  say,  under  such  expression,  that  the 
word  ^^  dispone,'*  meant  <mly  to  prevent  what  is 
technically  called  disposition;  and  these  words, 
*^  except  so  far  as  they  are  empowered  in  manner 
**  after  mentioned,'*  apply  to  a  special  prohibition, 
among  other  things,  of  grantmg  leases,  which  special 
prohibition  is  in  these  words :  **  That  the  said  Lord 
Charles  Douglas,  nor  the  other  heirs  of  tittlne 
above  specified,  shall  not  set  tacks  nor  rentals  of 
the  said  lands  for  any  loi^r  spaces  than  the  setter^s 
^'  lifetime,  Or  for  nineteen  years,  and  that  witiiont 
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*'  dmunuucm  c^  the  rental,  at  the  le^  at  tl^  juat 

'*  avail  for  the  time ;  nor  to  4o  any  other  ftct  or  ^,„  ^„  ^.„ 

**  deed,  civil  or  criminal,  directly  or  indirectly,  by  qvsbvsbs^t 

LEASES 

*'  treason  or  otherwise ;''  and  so  on. 

The  provision  to  be  made  for  spouses  by  this 
deed  went  to  the  extent  of  a  thousand  pounds  for 
eii&— to  a  larger  sum  for  two — and  if  three,  it  might 
amount  to  about  two  thousand  three  hundred  pounds ; 
and  there  was  likewise  a  provision  for  daughters  and 
younger  children,  amounting  to  the  sum  of  fourscore 
thousand  pounds  Scots,  which  would  be  between  six 
and  seven  thousand  pounds  sterling. 

Such  was  the  nature  of  the  instruments ;  and  the 
question  arises,  (regard  being  had  to  the  provisions 
contained  in  them,)  whether,  according  to  the  law  of 
Scotland,  grassums  could  or  could  not  be  taken 
upon  such  leases  as  the  Duke  of  Queensberry  has 
thcmght  proper  to  grant  ? 

Widi  respect  to  the  practice  as  to  leases  of  private  PjJ*?^  "L^ 
property  in  Scotland,  the  counsel  for  the  responr  vsm  ^p^nj. 
daitshave  laid  before  you  a  list  of  leases  which  have 
been  made  with  grassums.     Those  leases,  I  think, 
^ith  respect  to  their  duration,  you  will  find  to  be 
generally  very  short ;  some  of  them  certainly  of  con- 
siderable length ;  and  with  respect  to  the  periods 
at  which  those  leases  have  been  made  not  going  so 
far  back  by  any  means  as  the  year   1685,   when 
the  statute  of  tailzies  was  made. 
Those  who  encounter  thearcaiment  drawn  from  this  Aiguments  ns 

1.      .  /»       -I         1  to  the  alleged 

praeti^,  say,  that  the  list  is  not  confined  to  leases  of  pracuce. 
entailed  estates,  but  that,  on  the  contrary,  by  far  the 
greater  part  of  the  lands  mentioned  seem  to  be  un- 
entailed i  and  it  may  be  w(Hth  attention  to  look  into 
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181^.  the  list»  with  a  view  to  see  how  far  this  observation  is 
cAsifOFTHt  founded  in  fact.  They  say  further,  that  a  consider- 
^uiBvtBBBEY  able  number  of  the  instances  in  the  list  are  quoted 
^  without  any.  statement  except  that  the  defenders  are 

not  informed  concerning  them.  They  further  state, 
that  in  almost  the  whole,  no  more  is  taken  by  way 
of  grassum  than  one  year's  value.    In   answ^  to 
which,  this  observation  arises,  and  has  been  mad^ 
that  the  question,  whether  a  grassum  is  to  be  taken 
or  not,  does  not  depend  upon  the  quantity  of  the 
grassum — that  if  a  large   grassum  is  not  lawfiil, 
IBL  small  grassum   is  not  lawful ;    and  that  again 
is  met  with  this  observation,  that  the  fact  that  no 
\        attempt  has  been  made  to  set  aside  deeds  which 
have  been  made  partly  in  consideration  of  grassum, 
may  be  accounted  for  by  the  circumstance  that  the 
grassum  was  small. 
Pimctice  of        With  respect  to  the  leases  of  the  Queensbeny 
bdSSSUr estate,  it  certainly  does  appear  that,  although  tha 
btny  flttaio  .  estate  was  entailed  in   1 705^  grassums  were  taken 
h^j^ScSi    within  a  very  few  years  of  that  date;  and  thst 
lituatioDs.      jthe  grassums  continued  to  be  taken  upon  it,  (the 
leases  being  short,  and  the  grassums  in  general 
not  being  large,  except  in  some  instances),  down 
to  much  later  times;    and  it  is  to  be  observed, 
that  this  practice  with  respect  to  the  estate  of 
Queensberry,  carries  with  it  the  authority  which 
belongs  to  the  circumstance,  that  two  of  the  tutors 
or  curators,  or  whatever  they  may  be,  of  the  Duke 
of  Queensberry  for  the  time  being,  letting  theae 
leases  with  grassums,  were  persons  in  the  highest 
situation  of  the  law  in  Scodand. 
To  answer  the  observation  that  these  practices 
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without  question,  the  appellants  state,  that  it ,     ^^^^'    . 
does  not  appear  that  the  substitutes  of  entail,  or  any  case  of  the 
but  the  immediate  successori  had  an  interest  during  J^^jJ****^ 
the  life  of  the  actual  tenant  to  question  the  lease,  Argomenu  m 
and  that  if  questioned,  the  irritancy  might  be  purged,  J^jj^^^f* 
with  the  consent  of  the  tenant,  so  that  the  next  heir  tbelitu. 
ip#Kmld  gun  nothing  during  the  life  of  the  heir  in 
possession.    On  the  other  hand,  it  is  said,  that  if  the 
taking  grassums  is  unlawful,  they  may  still  be  purged, 
notwithstanding  the  death  of  the  Duke  of  Queens- 
berry — a  proposition  which  may  call  for  your  judg- 
ment.    The  appellants  further  represent  circum- 
stances which  might  induce  the  next  heir  not  to 
question  the  lease — first,  during  the  granter's  life,  it 
might  be  doubtful  whether  any  declaratur  of  irritancy 
could  be  maintained,  although  grassum  were  taken, 
if  the  lease  were  short;  for  the  tenant's  life  might  en- 
dure beyond  it,  and  that  he  might  plead  in  defence ; 
secondly,  he  might  be  a  near  relation  of  the  tenant, 
and  perhaps  answerable  in  his  own  person  to  indem- 
inify  the  person  who  might  have  suffered  by  the 
supposed  violation  of  the  entail ;  thirdly,  he  might 
have  a  wish  to  take  grassums  himself ;— and  when 
I  come  to  state  the  facts,   you  will  see  that  the 
weight  which  belongs  to  such  a  su^estion  is,  that 
his  predecessor  may  have  left  his  disposable  property 
to  near  connections,  and  the  succeeding  heir  of  entail 
could  not  therefore  prosecute  the  irritancy  without 
.affecting  such  relations,  if  he  were  not  himself,  out 
of  assets  descended  to  him,  answerable  to  repair  the 
loss  suffered  by  the  '  effect  of  the  irritancy.     This 
thing  happens  perhaps  nineteen  times  out  of  twenty 
in  such  successions  ;  and  they  point  out  in  this  list. 
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1819.      iDBtanceg  in  which  it  has  hi^pened,  and  in  whidi 
""       '  they  therefore  insist  that  the  person  who  oould 

ASE  OP  THE      •^•'Z  '  r  1      J    • 

lUEEvsBERRT  have  Challenged  on  account  of  grassunif  had  dm 
prudent  in  not  challenging  on  account  of  grassiiiiii 
for  that  he  would  only  have  taken  the  burden  of 
the  grassum  off  the  entailed  to  the  unentailed 
estate,  which  would  have  been  liable  to  it.  Upoi 
the  whole,  they  say,  therefore,  that  the  list  is  by  aa 
means  a  formidable  list  on  the  head  of  the  practieei 

Practice  of         To  this  I  think  must  be  added,  that  the  penoM 

appellant  nnd  !#% 

his  family,      who  uow  complain,  Lord  Wemyss  himself,  or  that 
family    at    least,    granted    leases    with  grassoiBL 
On  the  other  hand,    it  must  be  admitted,  tbt 
great  part  of  the  entailed  estates  in  Scotland  do 
not  appear,  by  any  evidence  we  have  before  us^  to 
have  been  in  the  hands  of  persons  who  have  let  leasn 
for  grassums.     This  circumstance,  however,  again, 
is  to  be  taken  into  consideration  with  regard  to  the 
defenders,  that  there  may  have  been  very  great  dif* 
Difficulty  of   ficulty  ou  the  part  of  those  who  were  to  endeavour 
upon  entailed  to  find  out  what  luid  been  the  practice  as  to  those 
estates.         entailed  estates.     It  is  quite  obvious,  undoubtedly, 
that  the  very  importance  of  this  point  would  lead 
persons  to  take  a   great  deal  of  care,  how  they 
afforded  the  means  of  infonnation  to  those  prosecute 
ing  this  cause,  as  to  the  circumstances  in  which 
their  own  estate  stood. 
Practice  as  to      On  the  head  of  practice,  the  respondents  again 
crofrn  iiuds.   ^^^  ^  ^^^  practice  with  respect  to  Crown  lands, 
and  the  practice   with  respect  to  Church    lands. 
It  is  not  my  intention  to  go  through  all  the  reason- 
ing upon  that  subject.     I  think  it  may  be  stated 
as  to  Crown  lands,  and  also  as  to  Church  lands,  in 
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in  tbatperiod  the  statute^*  had  nM  pomted  cut  that 

the  poflseasor  was  to  reserve  the  rent  subsistiiiir  at  the  ^  ..  ^.  _. 

*  ^  ^  O  CASE  Of  THB 

tune  of  his  entry — if  he  did  reserve  that  rent,  he  was  qusewsbseat 
not  pndiibited ;  unless  you  oan  argue  from  the  case  ^^^^ 
about  teinds,  as  the  Court  of  Session  has  done  t ;  and 
with  reject  to  Crown  and  Church  lands,  there  hais 
been  a  degree  of  irregularity  in  the  management  of 
them,  which  does  not  make  the  practice  with  respedt 
to  them  of  much  importance.    It  is  a  consideration  of  Irregularity  in 
M>ine  importance,  however,  because,  particularly  with  ^^^k^. 
X'^eiqiect  to  the  Church  lands,  a  practice  did  obtain  iti 
Sc^otJand  of  taking  grassums,  which  now  obtains  in 
^Elngland,  and  I  believe  in  Wales,  under  the  name  of 
'Hms,  not  very  much  to  the  benefit,  or  with  the 
A{>probation  of  those  who  have  the  good  or  bad  luck 
succeed  receivers  of  those  grassums  or  fines. 
They  have  also  stated  many  decisions  of  the  Court  Dednens  in 
Seifiion  in   Scotland,  in  which  they  represent  ^J[Ji^, 
^^mt  the  right  to  take  grassums  has  been  established^ 


they  cite  a  great  many  instances  in  which,  as  far 
they  go,  there  has  been  a  general  impression  in 
«  Courts  of  Scotland,  in  favour  of  the  practice,  as 
as  it  is  established  by  what  the  Judges  have  said,* 
what  they  have  done,  and  what  they  have  for- 
me to  do  or  to  say.  In  the  case  of  SirArchibald  Case  of  Dm- 
mham  v.  William  Wilson,  t  writer  in  Edinbuigh  ^^^^' 
that  case  is  stated  in  the  papers  on  your  table» 
taken,  as  I  understand,  from  the  papers  in  the 
'<  Sir  William  Denham  of  Westshiell,  of  the 


*  As  to  the  beneficed  clergy  under  prelacies,  by  the  Scots  Stat 
^81,  No.  101 ;  and  as  to  all  ecclesiastical  persons,  including  by 
bishops,  abbots  and  priors,  by  the  Scots  Stat  1 585,  No.  1 1  • 

t  See  oii/e,  p.  393-4-         t  ^^  ^  Decis. 
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Denham 
Wikon. 


Implied  pro- 
hibition on 
succeeding 
heir  to  keep 
down  the  an- 
nuities chai]ged 
on  the  estate 
out  of  the 
proceeds^ 
altboi^ 
there  uno 
ckuisein  the 
entail  direct- 
ing such  pay- 
ment.   This  is 
required  on  the 
principle  that 
the  interest  of 
successors  is 
to  be  regarded. 
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'  date  of  August  nth  171 !»  executed  a  deed  of 
^  entail  of  his  lands  of  Westshiell^  and  burthened 

*  the  same  with  an  annuity  of  4,000  /•  to  Dame 
'  Katherine  Erskine»  spouse»  afterwards  Lady 
^  Schawfield.   The  pursuer,  upon  the  decease  of  tbe 

*  late  Sir  Robert  Denham,  succeeded  as  heir  of  eo^ 
^  tail  to  the  said  estate,  and  soon  found  it  absolutdy 
^  necessary  to  bring  a  process  against  the  defender, 
'  who  for  sometime  hadbeen  Sir  Robert's  factorupoii 

*  that  estate," — (your  Lordships  will  observe  that); 
'  — and  likewise  his  agent  and  trustee,  and  had  cb- 

*  tained  an  assignation  to  the  rents  that  feQ  due 
'  during  Sir  Robert's  life,  to  whom  he  had  abo 
^  confirmed  himsdif  executor-creditor* — ^The  por- 

*  suer  was  advised,  that  it  was  the  duty  of  the  hein 
^  of  entail,  out  of  the  proceeds  of  the  estate,  to  fVf 

*  the  lady's  annuity,  and  keep  down  the  anniial- 
*^  rents  of  the  heritable  debts  of  the  tailzier  with 
/*  which  the  estate  was  chargeable." 

'  Whether  you  are  to  call  it  an  implied  prohihitioii, 
or  whatever  else  you  may  call  it,  it  appears  to  me  to 
be  admitted  in  the  papers  before  us,  that  the  succeed* 
ing  heir  of  tailzie  was  to  keep  down  annuities  out  of 
the  proceeds  of  the  estate,  and  that  he  was  like- 
wise to  keep  down  the  annual  rents  of  the  heritable 
debts  of  the  tailzier,  with  which  the  estate  wai 
chargeable,  although  in  the  tailzie  there  was  no 
clause  which  ordered  him  to  do  so;  and  thoee 
duties  of  keeping  down  the  annuity  and  the  annual- 
rents  by  the  persons  representing  the  estate,  are 
duties  which  one  may  venture  to  represent,  as 
founded  in  an  obligation  which  has  some  relation  to 
the  interest  of  those,  to  come  after  him. 
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Tke  case  continues  thus :  **  It  seems  that  SirRobert^s      1819. . 
•*  phm  was  to  render  the  estate  of  as  little  value  as  *       '  • 

*^        ^  CASE  OF  THS 

*^  possible  to  the  next  heir  j  for  when  the  defender  was  q^kemsbxeat 
^  ftctor,  whatever  payments  of  these  burdens  ^*'ww  ^^^L-, 
<<  made  out  of  the  rents  of  the  estate,  he,  instead  of        9. 
<«  taking  discharges,  took  assignations  in  his  own     ^^^'^^ 
*^  name ;  so  that,  had  Sir  Robert  lived,  any  number 
**  of  years  longer,  by  this  scheme,  the  succeeding 
^^  heirs  of  entail  would  have  been  quite  cut  off,  and 
^  the  tailzier's  intention  totally  defeated/' 

But  the  matter  did  not  rest  here;  Sir  Robert 
Denham  also  fell  upon  a  new,  and  what,  with  sub- 
'miasion,  appears  a  most  unwarrantable  device,  to 
£H^K>int  the  heir  of  entail  of  a  considerable  part  of 
the  proceeds  of  the  estate  for  many  years  after  his  de- 
ceue»  by  lettmg  leases  for  which  he  not  only  took  con- 
aiderable  grassums, — (your  Lordships  will  be  pleased 
now  to  advert  to  the  specialty  of  this  case,) — but  also 
took  bonds  or  bills  from  the  tenants  for  part  of  their 
rents^  payable  by  partial  payments  annually,  for  the 
same  endurance  with  the  tacks ;  to  which  bonds  and 
bills  it  seems  the  defender  had  got  assignation,  and 
intimated  the  same  some  time  after  Sir  Robert's 


When  the  process  against  the  defender  came 
before  the  Lord  Bankton  Ordinary,  the  pursuer  in- 
nsted  that  the  annual  sums  payable  on  these,  bonds 
and  bills  were  part  of  the  future  rents  of.  the  estate 
of  Westshiell,  to  which  the  pursuer,  as  heir  of  entail, 
had  right,  and  therefore  that  his  Lordship  should, 
ante  ommoj  decern  the  defender  to  repay  what  he 
had  ujJifted  since  Sir  Robert's  death,  by  virtue  of 
his  assignation  to  these  bonds  and  bills,  and  transfer 


Wibon. 
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i<t»,      the  flttim  to  tfce  pumier  in  so  far  as  not  vpliftocL 
CA««  Of  «t   ^*  Lordrfup,  of  the  date  of  July  14th  lysS^trai 
^tmsuBMEiiY  pleased  to  make  avisafidum  to  the  Lords  wkh  the 
'''^^^        above  point,  and  to  order  informations  to  be  ^veit 
^        in  for  both  parties ;  and  then  on  the  part  of  the 
pursuer,  '^  PrimOy  It  is  contended,  that  these  bomb 
^  and  bills  assigned  by  Sir  Robert  to  the  defimder, 
'^  could  by  no  means  be  e&ctually  conveyed  to  Um 
^^  for  a  longer  endurance  than  Sir  Robert's  life ;  k 
^^  might  as  well  be  pleaded,  that  Sir  Robert  eouM 
^^  assign  the  whole  rents  of  the  estate  for  nineteen 
*^  years,  the  term  of  the  endurance  of  iiie  tadesi  m 
^  that  part  of  the  rents  which  is  constitute  by  boids 
**  and  biUS)  than  which  nothing  could  be  more  abtori 
fe*tS    "^^^^^^'^^fT^tJ'^ere  was  no  K)om  to  allege  th^ 
Sec.  not  gra»-  <<  soms  coiMahi^  in  tibese  bonds  or  bills  ou^it  to  be 
^^'^^  ^^  conmdevei  as  grassttma,  which  heirs  of  entsift  aie 

^  fe^uently  feu  M6  to  take  without  challei^ge^r^ 
^  seeing  at  letting  the  present  tacks  eonBiderabfe 
^  grassutiw  WIM  paid  to  Sir  Robert,  ipnte  distinct 
^*  ttcm  these  oMigrtions,  to  the  extent  of  about  300I 
**  steriifi^,  and  the  ttmount  of  the  sums  in  these  samel 
'^  bonds  and  bilk  eomesto  no  le^  than  637/.  \s.  41L 
^'  Scots  per  annum  of  rent,  which  at  the  expiry  of  die 
^  tack  makes  a  totid  of  11,524/.  8^.  Scots,  which 
^  by  thi»  device  ^  keit  of  entail  would  be  dis- 
^  a^inted  <^,  shotddthid  new  invented  plan  meet 
"^  i^AaSti  fsBicce^/*  Then  diey  ttabe,  '' that  this  is  a 
'^MOBt  ill^  fnachittaticm }  fbr  at  that  rate,  sup- 
*^  p^Atxg  mt  entailed  Mtate  nhould  hnpra^  from 
^  5(Mi  to  i^ooo/.  stei^ing  per  annum,  nineteen 
^^  yMta  rent  of  500/.  a  year  might  be  conveyed  to 
'^  a  stranger,  in  direct  violation  of  the  intention  of 
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**  tlw  maker  of  the  entail ;  a  scheme  which^  at  first 
^^  ngfaty  appears  fraudulent,  and  inconsistent  with  the  ^asb  of  tbx 
"  law,  so  long  as  entails  are  permitted  to  take  Q^^Bw^^wr 
••  place  in  this  country.*'     Then  they  insisted,  that    p^aJj^gu 
diese  were  to  be  considered  as  annualrents  in  the         •- 
Batare  of  discharges ;  and  they  proceeded  to  state  upon 
the  whole,  and  under  the  circumstances  of  the  case, 
diat  whatever  might  be  said  about  that  which  was 
feid  at  the  commencement  of  the  lease  as  grassum, 
it  was,  as  with  respect  to  these  bonds  and  bills,  to 
he  considered  as  rent 

•   On  the  other  hand,  it  was  insisted,  that  there  was  ip.  the  West- 
not  Oie  least  pretence  for  tlm«-^h  sides  agreed '^*^^' 
fthat  grassum  might  be  taken, — tibiere  was  no  pointy  ^ITtetoi.™^' 
therefore,  brought  before  the  Court  as  to  that,  but  it 
vuab  be  admitted,  that  both  sides  agreed  that  grassum 
might  be  taken ;  and  your  Lordships  will  hear  what 
Ab  Judges  said  on  that  point ;  but  Mar.  Wilson  said 
tfaii  IB  effect—  This  is  a  very  strange  claim  you  make, 
*f— finr  the  result  of  it  is  neither  more  nor  less  than 
tbia— ^here  are  (I  forget  what  number,  but  I  think 
twenty-H>ne)  tenants^  who  upon  the  renewal  of  their 
haaaes,  a  do^n  of  them  being  in  good  drcvmsttfices, 
WKff  hese  is  a  grassum, — (this  was  an  entail,  where 
it  was  to  be  without  a  diminution  of  reBtal,)'--4iere 
ia  m  gtaasum,  let  us  biye  our  lease  at  the  rent  last 
paid  f'^'-^e  lieir  in  possession  takes  the  gfassum  from 
tliem.4^Witk  Impeet  to  other  persons^  not  in*  quite  so  Grasstim  de 
good  CTeumstanoes  aa  the  former,  thdy  say  We  caanat  ^^^^ 
pay  dam  the  srAssuln,  but  our  grassum  Aall  be  so  differentpay- 
mn<»,^andwe  will  pay  you  that,  deanno  m  anmim,  tiU  cessiveyean. 
we  ham  satisfied  you  the  whole  of  it.   The  grassum, 
if  it  be  legal,  must  be  paid,  it  is  said,  at  the  commence- 
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isto.      ment  of  the  ledse ;  but,  argues  Mr. WOson,  if  it  can  be 
oAiB  or  THE   ^^^  &t  the  commeiK^ement  of  the  lease,  how  can  it  be 
9VKBV8BXEBT  iHecfal  foF  the  parties  to  a^ee  that  the  landlord  shaB 
0,,,^^     give  credit  to  the  tenant  for  the  grassum,  till  sudi  time 
as  it  shall  be  convenient  for  the  tenant  to  pay  it ;  or 
that,  instead  of  receiving  that  grassum  in  one  paj- 
ment,  he  will  take  it  in  different  payments,  in  suc- 
ceeding years ;  supposing,  for  instance,  a  person  wbo 
could  not  part  with  his  money,  had  been  able  to  find 
some  person  to  make  up  the  money,  and  that  other 
person  had  paid  the  money,  and  that  the  landl(»d  had 
then  given  him  back  his  bond  to  pay  the  grassum 
at  a  particular  period,  or  at  particular  periods.    Tim, 
it  was  contended,  was  in  substance  and  eflfect  pre- 
cisely the  same  thing. 

The  Judges,  as  far  as  we  have  notes  of  their  judg- 
ment, express  themselves  in  the  following  terms  :— 
My  Lord  Karnes  says,  '^  A  bond  payable  for  sunn 
**  at  the  terms  the  rent  is  paid,  is  presumed  a  part  of 
'^  the  rent.''  Here  it  must  be  remarked,  that  the  sam 
were  not  payableatthetimetherentwas paid;  thatisa 
mistake.  '^  But  in  this  case,  we  should  not  go  vftm 
presumptions;  a  proof  ought  to  be  allowed,' dot 
these  bonds  were  granted  for  rents^-these  bondi 
'*  must  be  paid  to  Sir  Archibald.'' 

Lord  Coalston  says,  '^  There  is  no  fraud  in  thii 
^  case-— a  lawful  act  to  take  bonds  for  grassotfi 
^^  as  the  heir  of  entail  is  not  restricted  in  settinf 
**  tacks :"  so  that  he  considers  all  this  as  grassom. 
The  bonds  were  taken  for  what  he  thought  a  giaasonii 
just  as  much  as  any  payments  could  in  the  consider* 
ation  of  the  Judges  be  considered  as  having  the  chi- 
racter  of  grassum. 


Opiaioiisof 
Judges. 
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Lord  Minto  says,  '^  The  question  depends  upon 
this  fact,  Whether  this  is  a  grassum  or  a  rent."  c^sx  of  thb 
J.  Justice-Clerk  says  nothing.  queensbebbi 

LEASES. 

Then  follows  Lord  Alemore,  and  what  he  states,  jy^ohua 
be  well  worthy  your  Lordships  attention : — "  A    .^' 
'*  deception  of  this  kind  is  not  unlawful,  but  if  not 

cleverly  done,  it  cannot  be  sustained.  Every 
'*  tiungling  operator  is  not  fit  to  execute  such  nice 
**  cperations.  This  deception  is  not  properly  ex- 
**  ecuted — this  appears  to  be  rent,  not  a  grassum.'^ 

Liord  Nisbet  says,  **  This  a  grassum,  not  a  rent, 
*•  it  has  not  the  qualities  of  rents — no  hypothec." 

Lord  Auchinleck  says,  ^^  These  bonds  rent,  not 
"  grassums." 

Liockhart,  the  defender's  counsel,  observed,  that 
tbe  heir  of  entail  could  have  discharged  these  bonds ; 
he  could  not  discharge  rents. 

Upon  the  report  of  the  Lord  Ordinary,  "  The 
*^  Xiords  sustain  the  defences  of  William  Wilson, 
*^  defender,  against  that  part  of  the  pursuer's  libel 
*^  v^hich  concerns  the  bonds  and  bills  granted  by  the 
^*  t:enants  of  Westshiell  to  the  deceased  Sir  Robert 
^"^  I>enham9  to  which  the  said  defender  has  right, 
*  *  pardyby  assignation,  and  partly  as  executor  decem- 
^*  ed  and  confirmed  to  the  said  Sir  Robert  Denham, 
^*  and  remit  to  the  Lord  Ordinary  in  the  cause  to 
proceed  accordingly." 

So  thaty  in  the  first  instance,  the  parties  and  the 
^^urt  proceed  upon  the  notion  of  grassum  not  being 
•Ubject  to  objection.  There  was  a  very,  good  reason 
^^  that :  the  Judges,  one  and  all,  were  taking  gras- 
^Uina  themselves :  even  my  Lord  Alemore,  who  thinks 
^=1^  deception  was  not  unlawful,  so  that  it  was  cleverly 

TOL.  J.    .  H  H       . 
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Dtnham 

9. 

Wilson. 


1819.      done )  but  that  here  the  operator  was  a  bungler,  and 
CASE  OP  THE   ^^^  payment  therefore  i^peared  to  be  rent,  instead 
QUEENSBEEEY  of  gntssum.     Upon  the  whole,  however,  they  ^»we 
of  opinion  it  was  to  be  considered  a$  a  gnosum, 
and  they  sustained  the  defences,  as  far  as  coDcemed 
the  bonds  and  bills. 

This  was  brought  before  the  Court  again ;  and  it 
was  argued,  that  this  was  an  attempt  to  evade ;  tbit 
it  signified  nothing,  whether  the  bonds  and  UDi 
could  be  sustained  or  not ;   that  it  must  be  eon- 
Final  jadg-     sidered  as  a  rent ;  and  the  Judges  were  finaHy  of 
g^ssum  taken  Opinion,  and  came  to  this  decision  in  substaooe^ 
*^^f^'   That  if  you  contract  for  grassum  at  the  comnwnee- 
lease  is  law-   mcut,  you  may  take  it,  and  keep  it ;  and  that  the  hut 
S  sumVan-  **  ^  a  good  leasc,  provided  it  be  made  without  a  diBimn- 
tion  of  the  rental ;  but  that,  on  the  other  hand,  if 
you  deal  with  a  tenant,  who  cannot  immediatelj  pi^ 
you  a  grassum,  and  you  agree  with  that  tenant  to 
take  annually  from  him  sums,  which  are  in  diadbtfge 
of  the  grassum ;  in  fact,  those  annual  sums  are  WBt 
to  be  considered  as  grassums,  but  to  be  considdfedii 
rent ;  in  other  words,  that  the  grassum  must  be  pre- 
sently paid,  and  you  cannot  give  time,  in  the  mannar 
in  which  it  is  here  stated,  to  pay  the  grasMn  it 
c^sideradon.  ^^^0  in  anfium.    I  understand  that  this  case  did  not 
,.     '"'  ^      come  before  the  House  of  Lords :  but  it  is  a  case 

If  present  ,  •  .  t 

payments  are  which  dcscrves  a  great  deal  of  consideration*  It 
mssun^  h  seems  to  decide,  that  if  a  sum  of  money,  befoieorat 
ded^^^  the  time  of  granting  the  lease,  is  taken  as  gnttMH^ 
principle,  how  the  heir  of  tailzie  has  no  right  to  complain ;  hiii»  if 

m^u  m^'  y^u  <^^^  ^e  ^^^™  ^^e  whole  transaction  that  the  sain 
respectofgras-^taken  was  reserved  as  rent,  although  expressly  ia 

sam  can  be  '  ^  &  ^ 

forbidden  as    discharge  Or  satisfaction  of  grassum,  then  it  must 
be  taken  as  rent.     But  why,  because  to  be  {nid  in 


Dually  paid 
in  discharge 
of  grassum, 
it  b  rent. 


Denham  v, 
Wilson  an 
authority 


rent. 
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ititure)  it  was  to  be  taken  as  rent,  appears  to  me      iigi9. 
a  proposition  extremely  difficult  to  be  deduced  from  ^^^^  ^^  ^^ 
the  principles  which  must  be  supposed  to   have  <)UEEvsBERBr 
gOTemed  this  case  *• 

There  are  several  other  questions,  which  we  shall 
be  obliged,  I  think,  to  put  to  ourselves,  before  we 
come  to  a  determination  of  this  case  ;  and  they  may 
be  put  some  of  them  in  this  way.     It  is  said,  that  Lawof  Scot- 
by  the  lawof  Scotland  the  heir  of  tailzie  cannot  of  taiiiie  in 
make  a  lease,  which  is  to  reserve  to  himself,  during:  ?<»■•««» 

^  '  o  cannot  grant 

the  first  five  years  of  lease,  800  /.  a  year,  and  a  tack  nsenr- 
then  to  reserve,  during  the  remainder  of  the  lease,  JS^hSSdT"* 
500  L  a  year ;  that  the  lease  must  not  be  more  be*-  ^®"  ^  ^ 

^  -  -  successors : 

neficial  to  the  person  holding  at  the  commencement  ' 

of  the  lease,  than  to  those  who  are  to  take  after  him. 
Now,  if  that  can  be  sustained  as  law,  which  is  hardly 
denied,  then  this  question  presents  itself :   If  a  man  but  tlds  it 
cannot  for  the  first  five  years  of  a  nineteen  years  lease.  «^^ 
take  1,000  /.  or  1,500  /.  a  year  for  himself,  reserving  ^^^  p«»- 

<i.i/»  n    m  1  /•I.  »        *"™>  which 

to  himself,  and  those  who  come  after  bim,  250  /.  a  infringes  the 
year,  for  the  remaining  fourteen  years  of  the  lease —  ^^e.  °^ 
I  may  be  wrong,  but  there  does  not  appear  to  be  a 
great  deal  of  good  sense  in  saying,  he  may  do  that 
per  mdirectumj  which  he  cannot  do  per  directum ; 
diat  is  to  say,  that  instead  of  reserving  the  1,000  /. 
a  year,  or  1,500  /.  a  year,  for  the  first  five  years,  he 
may  reserve  throughout  the  whole  of  the  lease  only 
500  /•  or  350  /•  a  year ;  and,  instead  of  the  1,500  /•  a 
year,  or  the  additional  rent  for  the  first  five  years,  he 
may  take  inprcesenti  from  his  lessee  as  much  as  that 
1^500  /.  a  year,  or  the  additional  rent  for  the  first 
five  years,  would  amount  to. 

•  Vide  post  J  465,  the  further  discussion  of  this  case. 
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Supposing  the  meaning  of  the  words,  "  withoci 
"  diminution  of  rental,*'  to  be,  that  you  might  1 
^'KXKSBSRjiY  at  the  last  rent  ;  I  conceive  it  would  be  the  saiD^ 
in  point  of  law,  even  if  we  had  no  authorities  so  to 

Suppose  the     ,     *•  i         .  /*    i  i  i  » 

words  "with-mform  us,  that  if  there  were  no  such  words  to'te 
S^lSS^;;?  found  in  the  Buccleuch  entail,  as  "  the  just  avail  at 
to  mean  that  «  /^^  /iW,"  vou  miffht  lower  the  rent^  stating  the 

the  last  rent  *      ^  °  ,  i       •         i  i 

may  be  taken,  reason.     1  hen,  suppose  the  rent  having  been  low- 

d^  wjb^i^  ^^^»  ^^^^^  ^s  *  ^^^^^  ^^^^  ^  ^  granted  j  what  is 
the  rent  has    the  rent  at  which  that  third  lease  is  to  be  granted? 

varied  ?  as 

where  the  rent  Is  it  the  rent  which  was  the  last  rent  which  had  been 
lowcr«rof  ne-  ^^  lowered  ;  or  are  you  to  refer  back  again  to  that 
cessity  upon  a  which  was  the  rent  before  it  was  so  lowered  ?   I  find, 

lonner  lease 

and  afterwards  there  is  ouc  casc  * — (it  was  not  a  case  where  the  last 

STie^when^  ^^^^  ^^  ^^^  diminished  on  a  subsequent  lease,  but) 

the  former      where  the  tenant  who  held,  had  ceased  to  hold,  and  the 

stored,  what   ^^^^  ^^  taken  into  the  possession  of  the  landlord  him- 

^^mT'^    self,  and  he  held  it  for  a  considerable  time.— If  the 

value  of  land,  in  the  last  year  in  which  he  so  held  it, 

had  been  asked,  and  it  turned  out  that  the  value  of 

the  land  to  be  let  was  1,000  /•  a  year  ;  and,  on  the 

other  hand,  that  the  actual  rent  reserved,  before  that 

landlord  took  it  into  his  natural  possession,  was  only 

Eiiiottt).  Cur-500 /.  a  year— I  understand  there  is  one  case,  in 

as  to  the"      which  it  has  been  held,  that  if  the  landlord  chooses 

pnncipie  of     ^q  \qi  [^  again,  he  is  allowed  to  let  it,  not  at  such  a 

decision.  i  i 

rent  as  the  value  at  the  period  of  his  natural  pos- 
session would  justify,  but  at  the  low  rent  which  the 
land  was  let  for  at  the  time  when  his  holding  com- 
menced. If  you  consider  what  may  be  the  efiect  of 
such  a  rule,  I  think  you  will  see  no  small  reason  to 
doubt  the  principle  upon  which  it  stands. 

♦  Elliott  V,  Curries,  Fac.  Coll.  Jan.  i6,  1798. 
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*In  this  case,  the  great  and  important  question  is* 
What  is  the  effect  of  that  thing,  which  in  this  case  is  ^^^  ^^  ^„ 
odkd  grassum,  but  which  I  apprehend  must  be.  called  Qv^KmBERmr 
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omit.    With  respect  to  the  tacks  made  under  this  en-      ^ ' 
tail,  sometimes  inconsiderable  sums  were  taken — one  lo  July  1819. 


in- 
to 


^s  or  two  years  rent,  reserving  sometimes  the  old  The  rules  of 
it,  understanding  the  words,  the  old  rent,  to  be  rent  oripnaiiy*' 
noently  paid  before  the  lease  is  made.     Upon  this  •»?«*«"'> 

•',  *  1        .      1      n         1    1        oughtnotf 

imisaction,  we  are  to  decide  what  is  the  Scotch  law  be  varied. 
.i^licable  to  the  subject — we  are  to  look  at  the 
fncdce — we  are  to  look  at  the  understanding  of  the 
Cqarts — we  are  to  look  at  decision — and  if  an  opinion 
dMmld  be  ever  so  clearly  entertained,  that  if  the  mat- 
:tBr  were  res  integral  it  would  be  impossible  to  intro- 
dnoe  the  doctrine,  that  the  heirs  of  tailzie  may  thus 
deal  with  estates  ;  yet,  if  you  find  that  doctrine  at 
Au  day  part  of  the  law  of  Scotland ;  to  any  notion 
<if  the  inexpedience  of  such  law  you  ought  to  pay  no 
attention,  but  to  pronounce  the  law  simply  as  you 
now  find  it  to  be. 

On  the  other  hand,  as  a  lawyer,  I  do  not  shrink 
firann  stating,  that  there  may  be  a  great  deal  of 
practice  in  transactions  of  a  particular  nature ;  there  Pracdc^  un- 

_  _,  .      uent&Dcbiiffy 

may  be  a  great  deal  of  understanding,    as  to  the  and  extm^ 
legality  or  illegality  of  that  practice ;   and  there  J^tJ^T^ 
maybe  a  great  deal  of  decision,  where  the  point  tmry  to  law. 
decided  is  not  the  point  in  controversy;   which 
understanding,  it  must  be  admitted,  is  important ; 

*  At  this  part  6f  his  address  to  the  House,  the  Lord  Chancellor 
observed,  that  in  the  March  and  Neidpath  case,  there  were  one 
or  two  of  the  leases  expressly  granted  for  the  lifetime  of  the  re* 
ceiver,  and  the  lifetime  of  ^e  grantor;  and  that  the  question  ^ 

upon  them  would  be,  how  far  grassum  affects  them  ? 

HH  3 
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1819.      which  pr^tice  is  strong ;  and  it  must  be  admitted, 
THE   ^^^^  ^^^^  general  understanding  is  important  tes- 
QUEEvsBEEEY  timouy  as  to  what  the  law  is,  and  that  the  dicta 
LEASES.         ^^  Judges,  and  what  they  have  taken  for  granted 
in  decisions  not  upon  the  point,  are  of  great  wdgfat 
also,  as  testimony  of  what  the  law  is ;  but  neier- 
theless,  the  law  may  not  be  as  that  practice,  or  that 
understanding,  or  those  dicta  vfovld  primdjacie  inn 
port  it  to  be. 
Coura€  and         'yIiq  present  case  affords  a  very  strong  and  eogent 
decision  as  to  illustration  of  the  doctrine  which  I  have  been  stating. 
^^^  You  see  in  this  case,  that  from  a  particular  period, 

long  before  the  year  1600,  and  down  to  the  yev 
1733>  it  was  the  constant  doctrine,  and  the  unifbnn 
decision  of  the  Courts  of  Scotland  with  respect  to 
teinds,  that  they  were  to  be  valued  upon  the  rent  con- 
stantly paid,  and  without  reference  to  grassums  taken 
by  the  person  to  whom  that  rent  was  constantly  paid. 
If  any  person  had  asked  prior  to  the  year  1 732,  wbst 
was  the  law  with  respect  to  teinds,  he  would  have 
been  answered.  Who  can  doubt  it  ?     Here  are  tiie 
doctrines  and  the  decisions  of  the  Courts  ;  and  yet 
in  the  year  1732  the  Court  of  Session  itself  decided, 
that  all  this  practice,  and  all  this  understanding,  and 
all  these  decisions,  were  not  according  to  the  law  of 
Scotland.  I  do  not  say,  that  the  same  princij^e  as  be- 
tween the  land-owner  and  the  person  who  is  entitled 
to  the  teinds,  is  to  be  applied  in  ccmsidering  the 
Practice,  un-  effect  of  a  deed  of  tailzie,  as  between  the  heir  of  tailzie 
and  dkt^^     iu  posscssiou  and  the  person  to  succeed ;   but  I  am 
SSon^'I^r^  only  attempting  to  illustrate  the  observation,  that 
taincd  not  to   both  in  England  and  in  3co|;lapd  it  has  frequently 
law.""      ^  occurred,  that  there  is  a  great  deal  of  practice,  a 
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gi!eat  deal  of  understanding,  and  many  dicta^  and      1819. 
yet  when  the  thing  came  ta  be  investigated,  that  ^^^^  ^^  ^^^ 
practice,  that  understanding,  and  those  dicta^  were  qveensberbit 
found  to  be  without  foundation.  ^  ^Twak 

With  respect  to  long  leases,  what  has  been  the  field  case,  hr- 
pnctice  in  Scotland — what  has  been  the  understand-  ^^^ed  on 
ioft  with  respect  to  them — ^what  have  been  the  deci-  practice,  &c. 
Aons  sustaining  them  ?     It  is  but  a  few  years  since 
the  Wakefield  case  was  brought  into  the  Court  of 
Session,  when  they   decided,  that  their  practice, 
that  their  understanding,  that  their  decisions  were 
wrong;   and  when  this  House  decided  upon  the 
question,  whether  long  leases  were  or  were  not  pro- 
hibited as  ^*  alienation,"  under  that  word  *^  alien,'' 
although  it  was  represented  that  the  whole  law  of 
the  country  would  be  overturned ;  yet  the  Court 
<xf  Seanon  in  the  first  instance,  and  this  House  on 
appeal,  were  of  opinion,  that  notwithstanding  all 
that  practice,  all  that  understanding,  all  those  dicta  ^^^''^'"t^^ 
and  decisions,  the  law  of  the  land  was,  that  the  bidon  to 
ymsitd  «*  alien''  in  a  tailzie  which  had  prohibitory,  J^^;^^** 
irritaat,  and  resolutive  clauses,   did  prohibit  long  probibited  as 

«  ,.        ,.  alienatioiu. 

leases  as  ahenations. 

It  is  now  stated  in  the  papers  upon  the  table,  that 
^^  it  is  impossible  not  to  admit,  that  there  are  grounds, 
*^  both  in  principle  and  authority,  for  holding  a  long 
^  lease  to  be  an  alienation  :"  But  they  go  on  to  state, 
*<  that  the  determination  does  not  clash  with  the 
«« fundamental  rules  on  which  entails  depend." 
They  fiirther  add,  and  in  their  words  I  had  rather 
point  oilt  ike  distinction  than  in  any  of  my  own— 
<f  but  the  question  with  r^ard  to  the  endurance  of 
<<  leases  has  no  connection  whatever  with  the  question 
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'^  of  grassum,  and  it  is  impossible  to  deduce  any 


it 

CASE  OF  THE 


analogy  from  the  one,  which  can  bear  even  remotely 
QUEENSBERRY  «  Qn  thc  othcr.'*  Kthis  be  so,  the  powers  of  my  mind 

-LEASES.  ,  *^  , 

Rule  of  Strict  ^®  ^^*  equal  to  discover  what  is  the  principle  upon 
inurpretation  which  loug  leasing  IS  alienation,  and  short  leasing  is 
to  1^68.  ^  not  alienation.  If  we  are  to  take  it  upon  the  strict  rules 
Alienation  is  a  of  the  interpretation  of  tailzies,  then  we  must  say, 
p^^^^  that  alienation  means  transference  of  property; 
^hich  a  lease  ^^^^  a  Icasc  is  neither  in  the  law  of  England  nor  tjie 

18  not,  either     ,  ^   ^       i       i  n  n  n 

in  Scotch  or  law  of  Scotland,  a  transference  of  property.  By 
Eijgbsh  law.    ^j^^  j^^  of  Scotland,  until  the  statute  of  1449*  leasing 

location  of  the  which  iu  Other  words  is  called  location,  was  a  sort  oi 

Jj^^  ri^t'"    "g^<^  (»^d  so  ^^  *^^  l»w  of  England),  which  the  le- 
under  a         naut  had  to  enjoy  the  premises  demised,  or  tacked, 
not  by  virtue  of  any  transference  of  the  property  itself, 
but  having  a  mere  possessory  right,  or  a  mere  pqr- 
A  tack  be-      soual  right  Under  the  contract.     In  the  year  1449, 
rasdi^ht under  ^^  Scotland,  an  act  made  it  a  species  of  real  right ; 
u^!^'*  ^^^'  ^^^  though  a  species  of  real  right,  it  is  not  a  species 
of  real  right  deduced  from  alienation  in  the  techni- 
cal and  strict  sense  of  the  word,  because  alienation 
in  the  technical  and  strict  sense  of  the  word  is  trans- 
ference of  property. 

If  it  be  the  law  of  Scotland,  as  it  has  now  been 
finally  determined  to  be  *,  that  under  a  prohibition 
to  alienate,  a  long  lease  is  prohibited,  and  if 
it  be  the  law  of  Scotland,  that  a  lease  is  not  a 
transference  of  the  property  j  yet,  that  in  the  con- 
struction put  by  the  law  of  Scotland  upon  these 
deeds  of  tailzie,  it  applies  strict  construction  to 
prohibit  long  leases;  and  yet  it  permits,  upon 
grounds  not  of  construction^  but.upon  other  groqndf, 

*  Wakefield  case^  ante. 
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wliat  are  called  short  leases,  or  leases  which  are 
necessary  for  the  manurance  and  profitable  manage-  ^^^^  of  tb« 
ment  of  the  land,  however  difficult  it  may  be  to  QtxEEHSBiEET 
declare  that  one  lease  is  too  long  and  another  lease 
too  short ;   yet  we  have  at  least  got  into  this  state, 
that  every   body   seems    to    be    agreed,    that    a 
lease  of  a  certain  duration  is  neither  too  long  nor 
too  short.    I  should  say,  if  I  were  to  lay  down  what 
I  conceive  is  a  duration  of  which  that  might  be  pre- 
dicated, that  a  lease  of  nineteen  years  was  neither  Nineteenyev* 
too  long  nor  too  short ;  but  whether  I  am  right  or  ^  a^tocL* 
not  in  saying,  that  a  lease  of  nineteen  years  is  neither 
too  long  nor  too  short,  I  know  I  am  expressing 
myself  according  to  the  law  of  Scotland,  when  I  say,  Ninety  yea» 
that  a  lease  of  ninety  years  is  too  long ;  that  it  is  an  j^^as 
alienation,  not  because  it  is  a  transfer  of  property,  ^""^^^  «» 
hut  because  it  operates  as  mischievotisly  as  a  iranS' 
ference  of  property. 

If  I  am  asked  why  short  leases  are  not  prohibited,  The  reason 
I  cannot  answer. — I  have  read  these  papers,  till  I  can  iLsels  ^ 
hardly  tell  what  is  in  them, — and  I  have  not  been  ^j^ij^^"*^ 
able  to  find  expressly,  and  in  terms,  why  a  short  principle  on 
lease  is  allowed.     I  am  obliged,  therefore,  to  see  i^ase  is  allow. 
why  a  long  lease  is  not  allowed,  and  when  I  find  H  ▼»•  or- 

•^  ^  ,  '  dinaryand 

why  a  long  lease  is  not  allowed,  I  find  why  a  short  n^^essaiy  ad« 
kase  is  allowed.     The  dicta  and  decisions  with  re-  ™°"^™'*"*- 
spect  to  forfeiture,  with  respect  to  deathbed  leases, 
and  so  on,  have  this  expression  when  they  strike  at 
long  leases,  ^^  they  cannot  be  considered  as  tacks, 
*^  because  they  are  not  leases  of  necessary  and  ordi- 
^'  nary  administration ;"  some  of  them  go  so  far  as 
to  say,  because  th^  have  grassums.     If  this  can  be 
maintained  that  such  is  the  principle  upon  which    « 
short  leases  are  allo^ved,  hov\^  can  I  be  doing  that 
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<8i9^      which  is  chai^[ed  upon  me,   altering  tke  kw  of 
CASS  OP  THE    »^otIand,  introducing  a  change  into  the  law  of  SeoU 

wL'Sr"**''  ^°^'  ""^  ''"^"^  **  principles  upon  which  deeds  of 

"•   "'•         tailzie  haw  hitherto  been  constmed. 

Tukietiiot         With  respect  to  those    deeds  of  tailzie,  it  is 

the^^t  16^.  impossible  to  overlook  that  which  I  find  scattered 
in  every  author,  that  they  are  strictissimi  Juris, 
that  they  are  considered  odious.  Yet  it  is  difficult 
to  deal  with  that  proposition  as  applicable  in  the 
year  1685,  or  to  affirm  that  the  tailzies  estab- 
lished by  that  statute  are  odious.  I  agree  in  this 
principle,  that  as,  on  the  one  hand,  it  would  ha^ 
been  wrong  in  any  Court  of  Justice  to  have  added  to 
th^  act  of  Parliament,  so  on  the  other  hand,  I  think 
it  would  have  been  equally  wrong  in  any  Court  of 
Justice  to  have  taken  away  from  the  fair  effect  of  it ; 
and  as  to  the  effect  of  these  tailzies,  I  do  not,  ass 
Judge,  enter  into  the  consideration  of  itsplaeingthe 
property  extra  commercium,  if  they  happen  to  make 
an  estate  tul  into  what  may  be  represented  as  a  per- 
petuity*— I  think  it  incumbent  upon  the  Court  tp  say, 
that  what  is  complained  of  as  1^  act  which  amounts 
to  a  breach  of  a  tailzie,  is  a  breach  of  the  taibie 
wi^n  that  act  of  Barliament  which  sanctions  tiie 
tailzie  }  and  if  the  question  is,  whether  a  long  lease 
is  or  is  not  an  alienation  ^hin  the  meaning  of  the 
author  expressed  in  the  deed,  it  must  also  be  con- 
sidered whether  it  is  an  alienation  within  the  intent 
and  meaning  of  the  act  of  1 685.  Now  that  act  has 
not  one  word  about  leases ;  it  iq^eaks  of  such  pro- 
visos and  conditions  as  you  might  think  proper  to 
insert  ki  tailzies,  but  it  hag  not  one  word  about  leases; 
and  when  tibey  get  the  length  of  saying,  that  a  long 
lease  is  an  alienation,  I  cannot  ccmcur  in  the  opinion 
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which  I  see  expressed  elsewhere,  that  it  does  not      laig. 
follow^  that  because  a  long  lease  is  an  alienation,  a  ^_,  ^.  ^. 

'  ^  ^  ^      ^^  '         CASE  OF  THE 

short  lease  is  an  alienation.    It  seems  to  me  that  every  qubevsbbbbt 
lease  must  be  an  alienation ;  but  that  it  has  been  ao  1^^^^' 

1  1   3         3  •     •  i*       f  Short  lottnn 

long  settled,  and  it  is  so  necessary  for  the  purposes  aiienatioiis 
of  production  and  enjoyment  that  short  leases  should  ^,^^^^ . 
be  endured,  that  it  is  impossible  to  disturb  short  ^^  enduieJ 
leases,  though  you  disturb  long  leases.  j^  oF^ 

When  we  get  to  this  point,  there  are  many  ways  ^^^^ 
of  considering  the  question  with  respect  to  those 
leases  which  were  made  by  the  Duke  of  Queensberry, 
and  which  are  said  to  have  been  made  for  grassums. 
In  this  case  there  has  been  a  considerable  abuse  in  the  improper  um 
9^1ication  of  that  word   ^*  grassum/'     We  have  \i  Z  ^n^^r 
said  here,  if  you  take  a  small  grassum,  you  may 
talj^e  a  large  grassum,  and  it  is  very  difficult  to  say 
why,  if  you  take  a  small  grassum,  you  should  not 
take  a  large  one ;  yet,  I  do  not  think  it  absolutely 
feUovs,  that  a  sum  may  not  be  so  very  large  as  to 
be  too  large  even  to  be  a  lai^e  grassum,  so  that  that 
term  gr^um  cannot  be  prpperly  applied ;  and  when 
I  see  the  heir  of  entail  on  an  old  rent  o£  $s.  i  year, 
taking  300  /.  by  way  of  grassum,  I  should  b^  glad 
to  ask  any  lawyer  in  Scotland,  of  the  century  before 
tbe  last,  whether  he  had  the  least  notion  that  the  sum 
of  300  L  taken  for  a  lease  where  the  rental  was  only 
3  JT.  was  in  the  law  of  Scotland  bandjide  a  grassum  ? 

This  must  be  taken  in  two  or  three  points  of  view. 
We  mos|  inquire  first,  what  is  the  law— -not  what 
should  he  the  l^w,  if  this  were  res  mtegra.  If  the 
case  is  not  touched  by  decision,  we  are  next  to  ask 
what  is  the  conclusion  we  are  to  come  to,  regard  beioff' 
liad  to  the  contents  of  these  deeds  of  tailzie,  and  the 
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1819.      nature  of  that  which  has  been  done  under  these 
"  '  specific  deeds  of  tailzie  ? 

CASE  OF  THE        *  ,  , 

^uEEvsBEBBT      Now,  iuvertiug  the  order  a  little  as  to  these  con- 
siderations :  first  of  all,  I  call  your  attention  again 
MddSai^^^  shortly  to  what  has  been  the  practice ;  and  although 
in  &vour  of    I  think,  that  upon  the  analysis  of  the  several  cases  in 
«^"°^        this  list  of  leases  which  are  here  printed,  the  practice 
will  prove  to  be  infinitely  less  than  it  appears  upon 
first  sight  to  be,  if  you  take  for  granted  that  all  the 
leases  stated  in  this  list  of  leases  were  let  for  grassums; 
yet  it  is  impossible  for  me  to  deny  (and  I  ought  to 
admit  every  fact  which  bears  upon  the  question  that 
will  enable  your  Lordships  to  try  the  opinion  I  may 
give)  that,  even  upon  an  analysis  of  these  cases^ 
looking  at  each  and  every  of  them,  there  is  enou^ 
to  form  a  considerable  body  of  practice.     I  might 
also  admit  as  probable,  that  no  research  can  have 
been  so  efiectually  made,  as  to  bring  before  you  the 
full  amount  of  this  practice.   There  are  many  heirs  of 
tailzie  who  are  not  inclined  and  will  not  be  advised  to 
assist  such  inquiries.  I  might  also  admit,  that  you  have 
cases,  in  which  parties  have  come  into  Court,  not  ques- 
tioning grassum  at  all,  in  which  Judges  have  stated 
certain  dicta  with  respect  to  grassum,  which  must  also 
be  taken  as  evidence  of  the  law ;  and  where  you  have 
decisions,  except  those  very  lately  indeed,  in  favour 
of  grassum.     To  this  I  must  add,  that  it  ia  stated  in 
these  papers,  and  not  denied,  that  the  former  pos- 
sessor of  this  estate  let  many  leases  for  grassums. 
The  practice  is  also  extremely  weighty.     Sir  Bay 
Campbell,  who  states  the  result  of  his  experience 
during  a  long  professional  life,  in  the  course  of 
which  he  has  been  in  every  respectable  situation  of 
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the  profession,  where  he  has  had  occasion  to  advise       I819. 
and  to  gire  judgments  upon  leases,  states  his  idea  of  ^^3^  ^^  ^^ 
grassum  in  such  a  way  as  to  amount,  I  must  admit,  quebhsberby 
to  very  strong  proof  of  what  has  been  the  practice, 
and  to  afford  strong  proof  of  what  he  considered  to 
be  the  law ;   and  there  can  be  no  doubt  that  his 
conceptions  of  what  is  law,  are  very  much  to  be  re- 
garded by  those  who  are  called  upon  to  pronounce  the 
law  judicially,  although  he  merely  gives  an  opinion, 
and  was  never  called  upon  to  pronounce  judicially 
upon  the  very  point  in  question ;  but  if  he  had  been 
called  upon  to  pronounce  it,  there  can  be  no  doubt 
what  his  opinion  and  judgment  would  have  been. 

On  the  other  hand,  there  are  an  infinite  number 
of  estates  tail,  in  which,  as  it  is  represented,  and 
vnthout  contradiction  in  these  papers,  leases  have 
not  been  granted  on  grassums.  But  as  to  this  tailzie 
of  the  Duke  of  Buccleuch  having  been  made  in  1 705, 
it  does  appear  that  grassums,  in  the  fair  sense  of  the 
word  grassum,  on  short  leases,  were  taken  by  those 
who  had  the  care  of  the  Queensberry  estates  while 
the  Dukes  were  minors,  or  while  some  Duke  was 
minor,  and  that  the  persons  who  in  succession  had 
the  care  of  the  estate,  were  persons  who,  from  their 
situation, — the  judicial  situations  they  held  in  the 
country, — were  likely  to  know  what  they  could  and 
what  they  could  not  legally  do  in  the  administration 
of  the  estate  of  an  heir  of  tailzie. 

There  is  another  circumstance,  which  is  evidence  Practice  in 
of  practice,  and  of  the  law ;  namely,  that  in  many  of  the  law. 
cases,  heirs  of  tailzie  are  prohibited  from  letting  for 
grassums.    I  believe  that  those  prohibitions  are  not 
of  very  ancient  date;  but,  whatever  may  be  their 
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Dedsiona. 
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1819.      date,  whether  it  is  more  remote  or  more  proximate^ 

cABz  or  THE  ^^^  ^^  ^^^  there  are  such  prohibitions  in  deeds  of 
QUBEHSBEERT  tailzio  rostnuning  heirs  of  tailzie  from  letting  with 
grassmns,  is  some  evidence  at  least  that  at  the  period 
at  which  such  tailzies  were  made,  and  such  prohiU- 
tions  inserted,  it  was  thought  necessary  there  should 
be  such  prohibitions^  and  therefore  it  was  thought 
you  might  let  with  grassums,  provided  there  was  no 
such  prohibition  in  die  tailzie. 

With  respect  to  the  decisions  upon  the  subject,  I 
pass  oVer  the  Church  cases  and  the  Crown  cases,  with 
the  observations  which  I  have  made  upon  them,  as 
bearing  or  not  bearing  upon  this  question.  You  wiB 
find  them  all  stated  at  large,  in  the  cases  upon  the 
table,  and  I  cannot  add  to  them ;  but  there  is  nothing 
which  bears  as  decision  upon  the  point  which  I  am 
now  putting.  I  pass  over  the  case  of  Leslie  v.  Omr. 
In  that  case,  there  was  a  grassum,  but  the  case  was 
not  decided  upon  the  e£Pect  of  grassum  }  and  it  must 
be  admitted,  that  the  fact  that  it  was  not  decided 
upon  the  etkct  of  grassum  is  a  fact  of  some  ¥7eigfat 
In  that  case,  the  lease  for  four  nineteen  years  was 
sustained  by  this  House.  I  can  do  no  more  than 
refer  you  to  the  observations  which  were  made  iq^ 
it,  in  the  cases  formerly  in  discussion  in  this  House*. 
With  reqpect  to  the  Westshiells  case,  so  far  from 
being  an  authority  in  fiivour  of  grassums,  it  is  in 
principle  an  authority  against  them«  In  that  case 
the  pursuer  did  not  complain  of  grassums,  and  the 
defender  had  no  complaint  about  grassum  to  answer. 
It  was  an  action  which  did  not  strike  at  a  lease  w 
which  grassum  had  been  paid.  It  was  an  action  by 
"*  A«  to  ibis  case,  see  the  obaervattooa  of  Lord  Redesdal^i  jMtff . 


Leslie  V. 
Orme. 


Denham  v, 

WilsoDy 

15  Jan.  1761. 
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a  succeeding  heir  of  tiulzie  asserting  that  he  was  en-  ^_2f^ 
titled  to  consider  as  rent  certain  payments^  which  case  of  the 
were  secured  by  bonds  and  bills  ;  and  that  the  per-  queemsbebbt 

.  •  .  ,     LEASES. 

son  to  whom  those  bonds  and  bills  had  been  assigned,  r^,^],^^^ 
was  not  entitled  to  take  the  money  secured  by  the      v. 
hands  and  bills,  because  the  heir  said  that  whatever 
their  apparent  nature  was,  they  were  really  securities 
for  rent,  and  the  rent  of  course  belonged  to  the  heir 
of  tailzie  who  had  succeeded  to  the  estate.    In  that 
ease  several  tenants  took  leases  from  the  heir  of 
tiulsie  in  possession.    With  respect  to  many  of  them, 
they  were  made  according  to  what  they  considered 
good  practice.    They  took  leases,  and  paid  grassums 
down.    With  respect  to  others,  the  lessees  did  not 
pay  grassums  down,  but  they  said  in  eflfect,  we  have 
not  money  to  advance,  but  inasmuch  as  the  heir  of 
taibie,  according  to  our  notions  (I  am  now  putting 
language  into  their  mouths  which  I  think  their  acts 
^oke,  if  their  mouths  did  not  utter  it,)  is  not  pre- 
Tented  from  letting  without  diminution  of  the  rental, 
(for  that  was  a  case,  as  appe^s  by  the  papers  on  your 
table,  in  which  the  heir  of  tailzie  could  let,  provided 
he  let  without  diminution  of  the  rental,)  therefore, 
though  we  cannot  now  advance  the  grassum  required, 
we  will  do  what  comes  to  exactly  the  same  thing — 
we  will  take  the  lease  at  the  old  rent  ^  that  is,  w« 
will  take  it  without  diminution  of  the  rental,  and  you 
have  a  diear  right  to  grant  it,  (as  we  say,  and  as  you 
sa^^)  withoik  diminution  of  the  rental^  aiad  instead  of 
paying  you  a  grassum,  which  is  defined  in  smne  of 
these  papers  to  be  a  sum  of  money  paid  at  the  com* 
mencemait  of  the  lease,  we  will  not  pay  at  the 
coBinieftoeoient  of  the  leade,  but  we  will  give  you 
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^81^'  something  payable  not  on  the  land  leased,  we  will 
CASE  OF  THE  &^^  Y^u  bouds  and  bills  for  so  much  money,  (those^ 
QUEEN8BERRT  i0  \^  guyg^  ^g^o  foF  annudl  Dayments,)  and,  (as  they 

IaEA9£9»  *     •  .  . 

Denham        Contended),  it  makes  no  difference  either  with  le- 

V.  spect  to  the  validity  of  those  leases,  or  the  claims  rf 

the  heirs  of  tailzie  to  come  afterwards,  whether  we 

stand  simply  in  the  relation  of  tenant  to  you  the 

landlord  or  not.    The  transaction  creates  between  us 

the  relation  of  debtor  and  creditor ;  the  heir  of  taikie 

has  nothing  to  do  with  that  transaction.    If  you  look 

at  the  opinions  of  the  Judges  given  upon  the  hearing 

of  that  case,  some  say  this  is  grassum,  others  vf 

this  is  rent,  others  say  that  it  is  a  deception,  and 

that  it  must  not  be  performed  by  a  bungling  opemtdT, 

and  so  on.    Sir  Hay  Campbell's  note  of  what  passisd, 

is  a  very  curious  testimony  to  show  how  clear  the  hir 

was  in  that  year  1761,  with  respect  to  the  powers  of 

heirs  of  entail. 

In  the  first  instance,  they  all  decided,  (and  cer- 
tainly there  again  it  is  authority  to  be  regarded,  both 
with  respect  to  the  practice  and  with  respect  to  the 
law  itself )— they  all  decided  that  it  was  not  grassum, 
and  deciding  that  it  was  not  grassum,  whether  the 
lease  was  good  or  not  good,  being  granted  for 
grassum,  was  a  question  they  had  not  in  that  case  to 
determine— it  was  not  before  them.  They  found, 
that  as  the  succeeding  heir  of  entail  had  not  sought 
to  affect  this  lease  on  the  head  of  grassum,  the 
Judges  had  nothing  to  do  with  it ;  that  if  they  could 
not  bring  the  sums  granted  under  these  bonds  and 
bills  into  the  account  as  rent,  they  could  do  nothing. 
And  they  could  do  nothing ;— why  ?  because  the 
parties  had  not  upon  that  subject  submitted  any 
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iboBg  to  them ;  and  therefore,  all  that  is  said  about       I8i9^ 
grassom  in  that  case,  appears  to  me  to  be  obiter  ^^^^  ^^  ^,, 
dictum.     The  argument,  which  was  repelled  upon  <9r£cxsftEKftt 
the  second  hearing,  was  an  argument  submitting     ^  y^ 
to  the  Jud£:es  in  that  action,  that  the  sums  due         v* 
upon  the  bonds  and  bills  were  not  sums  demanded 
in  the  action.     It  is  impossible  for  the  mind  of  man  No  soanddis- 
to  say,  that  there  is  any  sound  distinction  between  twe«np«ssuv^ 
s  grassum  that  is  paid,  and  a  grassum  that  is  agreed  J^  "*1|S*" 
to  be  paid,  and  secured. — If  it  be  rent,  that  is  another  on  security. 
matter. — There  are  two  most  able  papers  on  the 
subject ;  but  notwithstanding  the  ability  with  which 
it  was  argued  that  this  was  rent,  and  notwithstanding 
the  decision  that  it  was  rent,  I  must  take  the  liberty 
of  saying,  that  after  looking  at  that  case  again,  and 
again,  and  again — after  paying  all  the  deference   1  Deciiiooioth« 
can  pay  to  the  judgment— and  after  admitting  all  ca^  disap-* 
the  weight  that  appears  to  me  to  be  due  to  the  great  p^vod. 
authority  of  the  counsel  of  that  day  who  signed  the 
memorial  before  the  Court  of  Session,  I  never  can 
agree  to  that  decision. 

I  say  further,  that  when  I  see  in  these  papers  that 
grassum  is  treated  as  a  thing  impossible  to  be  rent, 
because  you  cannot  apply  the  remedies  to  grassum 
which  by  law  and  by  acts  of  sederunt  may  be  applied 
for  the  recovery  of  rent,  I  should  be  glad,  if  any  body 
would  tell  me  how  then  it  was  possible  to  apply  those 
remedies  to  the  payments  secured  under  those  bonds 
and  bills.  I  am  very  far  from  saying  that  is  a  reason 
why  it  should  not  be  considered  as  rent.  Mr.  Cran- 
stoun  has  satisfied  me,  there  may  be  such  a  thing  as  a 
fraud  upon  an  entail.  He  has  given  instances  in  the 
memorial  addressed  to  the  Court  of  Session,  where 
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1819'  one  thing  appears,  and  another  thing  iiB  tllat  which 
CASE  OF  THE  ^^  dcsigned.  There  is  therefore  no  doubt  on  my  mind 
QUEENSBERRY  fch^t  there  may  be  fraud  upon  an  entail ;  and  I  aeree, 

LEASES.  ,  .  '  *  ^ 

Examinadon   *^**  ^^  *^^^  ^^  meant  to  be  a  fraud  upon  the  enfiul, 
of  the  decision  by  taking  these  bonds  and  bills  not  eo  nomne  ai 

in  the  West-  ,  n  ,        i  i 

shieU's  cast,  rent,  but  really  and  truly  as  rent,  the  trustees  xm% 
this  device  to  prevent  the  heir  of  tailzie  or  the'Ontft 
of  Session  from  saying  what  was  the  real  trahMctiaB^ 
the  fraud  might  be  overreached  by  the  Court  Btt 
then  the  difficulty  I  have  upon  my  mind  is  lUi^  ff 
the  heir  of  tailzie  could  take  the  grassum  wMch  k 
did  from  tenant  A.  B.  and  could  take  tlie  grMsn, 
which  he  did  not  instantly  take  from  tenant  C.  D. 
but  honajide  agreed  with  C.  D.  that  grassum  dumU 
be  therei^r  paid,  and  paid  by  certain  instalmtints; 
if  the  parties  make  a  lease,  which  upon  the  hypoihen 
of  what  the  law  was  then,  was  a  good  lease  indepelid- 
ently  of  that  collateral  transaction,  by  reservmg  rent 
without  diminution  of  the  rental,  it  appears  tatte, 
that  to  say  because  they  have  thought  proper  to  con- 
stitute the  relation  of  debtor  and  creditor,  thev^ 
the  fruits  of  that  relation  were  to  be  considieniMi  as 
rent,  and  to  he  ascribed  to  the  relation  of  lanifitM 
and  tenant,  is  a  consequence  that  does  not  foBow'lit 
alL  The  Westshiells  case  goes  no  farther  than  tMa, 
that  the  Judges  of  that  d4y  took  it  for  granted  dirt 
grassum  was  allowable  where  there  was  no  dimimxtidh 
of  the  rent  of  the  day,  a  proposition  admitted  bfffis 
pursuer,  and  not  contended  against  by  the  defe&dbr; 
and  they  decided,  that  what  was  secured  by  (fccse 
bonds  and  bills  was  rent,  and  was  not  grassum. 

If  that  case  had  come  before  me  as  a  Judge,  I 
must  have  said  I  could  make  no  distinction  between 
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(If^Hijill^piiid  dirjectly,  and  a  grassum  secured  by       ^8i9- 
y4>f.^ture  payment,  that  they  are  both  of  the  SOTie  case  op  the 
are,  and  that  unless  both  could  be  recalled  (re-  queedsberrt 

*^  ^  '  LEASES. 

1^  is  perhaps  too  strong  a  word  to  use,  for  there  principle  of 

yr^l)e,equities  with  respect  to  those  grassums)  but  ^^^^"^  ^"  ^* 

ft,  wk9S  they  can  both  be  objected  to,  he  who  ad-  case  dis- 

^f^  tl^  right  to  take  grassums  upon  that  deed,  °pp^*^^^^* 

jjjbt^iiii  that  case  to  have  been  held  to  have  no  right 

(^,{f9r  t^  payment  to  him  of  the  sums  secured 

(|^9^  tH>nds  and  bills. 

Ijlpsbrings  to  my  mind  the  case  now  pending  on 

If^jto  this  House,  the  case  of  the  Earl  of  Elgin 

^^fiwood.    If  nothing  is  grassum  but  what  is  paid 

^fe  .^commencement  of  the  lease,  how  are  your 

^4^p8  to  deal  with  the  case  of  the  Earl  of  Elgin  d.  p.  July 

^ellwQpd*  :  there  the  grassum  wiis  no  less  than  '^^^'^*'- 

lOOp  /•, which  is  not  to  be  paid  at  the  commence- 

Utf  pf  the  lease,  it  is  to  be  paid  at  the  death  of  the 

dlord  gr  the  tenant :  and  that  is  a  case  which  in- 

des  die  other  question,  namely,  whether,  where 

ffe.isAjppwer  or  faculty  to  set  tacks  for  such  time 

yite.faiily  thinks  proper,  making  such  reservations 

ire;t)i0reby  prescribed,  letting  for  the  tenn  of  ggg 

l«;,V  to  be  .considered  as  setting  a  tack,  or  tvhether 

(/W98  9^t  to  be  considered  as  an  alienation,  not- 

(^tmidjypg  the  permission  contained  in  the  lease  to 

i$)i.  I  am  ^ow  alluding  ? 

Wifti  xef^ct  to  gi-assum,  as  with  resipect  to  long  Late  decisions 

(iligi  much  difficulty  has  been  introduced  by  some  and^iong 

leases 

Since  decided  in  favour  of  the  respondent,  principally  on 
Qatnre  of  the  rent  to  be  reserved  and  the  permissive  clause 
rbich  the  heir  of  entail  was  permitted  to  make  such  tacks 
c  nhould  think  Jit  y  reserving  ten  bolls  of  corn  per  acre  by  way 
mt. 
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late  cases. — It  is  not  my  intention  to  go  through  them 
all ;  but  I  will  call  your  attention  particularly  to  tlie 
QWEEusBERRT  casc  of  M^  GUI*  \  iu  the  printed  opinion  of  one  of 
the  learned  Judges  the  following  account  is  gi^en  of 
that  case.    He  says,  "  the  property  was  very  conaid- 
'^  erable.    As  I  was  counsel  in  the  cause,  I  can  speil 
'*  with  some  certainty.    It  was  an  action  by  the  goir- 
^^  dians  of  a  minor  heir  of  entail,  whose  father,  on 
"  account  of  the  very  slender  provisions  allowed  by 
*^  the  entail  to  his  widow  and  younger  children,  hd 
*'  granted  a  lease  of  a  part  of  the  lands  to  a  tnutee 
*^  for  their  benefit,  with  an  expectation  of  its  bcisg 
'*  afterwards  let  at  a  higher  rent.    The  questxm  na 
*^  not    very    anxiously  contested ;    the   guardim 
*^  who  were  desirous  that  the  additional  provisiotf 
^^  should  be  made  good,  having  acquiesced  in  tk 
**  first  interlocutor  that  was  pronounced,  althoogk 
^'  some  of  the  Judges  expressed  doubts  as  to  then- 
*^  lidity  of  the  transaction.  For  this  reason,  I  prenne 
*'  the   decision   is  not   mentioned  in   the  repoitii 
^^  although  a  question  of  smaller  pecuniary  import^ 
*^  ance  between  the  same  parties  is  there  noticed; 
^^  and  of  this  I  am  confident,  that  it  was  not  con- 
'*  sidered  by  the  Bar  as  a  precedent  upou  which  the 
"  country  might  rely.   One  case  I  remember,  where 
*^  an  heir  of  entail  in  an  estate  yielding  between  fite 
^'  and  six  thousand  pounds  a  year,  was  prevented 
**  from  providing  his  widow  in  a  jointure  of  mwe 
"  than  200  /.a  year'* — (I  hope,  that  whatever  may  be 
the  decision  upon  this  case,  something  may  be  done 
by  Parliament  by  way  of  regulation  upon  this  sub- 
ject, and  without  delay,  for  the  purpose  of  giving 
security  to  what  perhaps  this  decision  might  otber- 

•  Not  reported. 
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wise-,  tend  to  shake,  and  prevent  having  eflPect) — 
*Vupon  the  authority  of  the  decision  in  the  case  of 
•*  M*  Gill,  he  proposed  to  grant  a  trust  lease  of  cer-  queensberbt 
•*  tain  farms,  which  it  was  supposed  might  yield  i^^-  mc  om's  ewe 
•*  creased  rents  when  the  current  leases  were  at  an  not  a  grave 
•*  end.     The  answer  by  the  counsel  was,  that  there  *"  ^"'^' 

V  could  be  no  objection  to  the  granting  of  a  trust 
lease ;  but  that,  as  no  certain  reliance  could  be 
placed  upon  it  in  a  question  with  the  succeeding 

••  heirs  of  entail,  the  trustee  should  have  it  in  view, 
•*  out  of  the  surplus  funds,  while  the  heir  of  entail     ' 

V  lived,  to  accumulate  such  a  sum  as  might  be  ne- 
•*  cessary."  I  cannot  conceive  that  this  case  can  be 
considered,  after  what  I  have  read,  as  a  case  of 
gmve  authority. 

Your  Lordships  will  obtain  a  very  correct  idea, 
which  will  enable  you  to  be  more  precise  in  your 
▼lews  of  this  subject  of  grassum,  from  a  paper  printed 
iu  a  ca^  which  I  have  now  in  my  hand,  and  which 
has  the  name  of  "  Blair,  Solicitor-General,  as  to  the  ^^^^  ^fj^^" 
''  mode  of  making  a  lease  subject  to  provisions  for  contrivance 
"  younger  children,''  undoubtedly  with  a  view  of  ^^^^^"s 
avoiding  what  my  Lord  Alemore  calls  a  bungling 
operation.     He  puts  it  thus  :   ^*  What  occurs  to  me 
^*  as  the  most  unexceptionable  mode  of  conducting 
**  a  transaction  of  this  kind,  if  the  execution  of  it 
**  shall  be  found  practicable,  is  this,  that  the  new 
<<  lease  should  be  granted  for  a  real  grassum  to  be 
^'  drawn  by  the  memorialist  at  the  time,  not  from  the 
<<  occupier  of  the  land,  but  from  some  third  party, 
«'  or  any  other  person  who  shall  agree,  in  consider- 
*'  ation  of  getting  the  new  lease  in  his  name,  tO/ 
^*  advance  a  sum  of  money  equal,,  or  nearly  equal,  to 
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"  the  value  tier^of,  t6  be  rfrawn  batfc  by  hflM  frofti 
^*  a  sub-teilint  yearly,  durhig  the  cuireircy  of  the 
«UEENSBERRY  «  jeasB.    Fof  thfs  pui^osie,  it  Wilt  be  liec^sbkry,  in 
"  the  Jitst  place,  to  fix  witt  certmilty  the  f  ilufe  of 
"  the  new  lease,  which  can  be  doA'e  by  pr^Victody 
"  making  an  agreeniettt  with  a  ^rson  Wii6  is  to  oc- 
"  cupy  the  land  in  character  of  sub-teiiint,  ^  Ateh 
**  rent  as  the  land  may  be  worth.      The  ^tt^idus 
**  feiit,  therefore,    which   is  to  be  drawfi   by  Ae 
**  principd  tenant,  being  thiis   fenoi^hi,  It  btedifies 
an  easy  matter  of  calculation  to  ascert^ii  ^fiat 
is  the  present  value  of  such  surplus  rent  for  the 
"  space  of  nineteen  years,  or  whatever  may  bfe  the 
"  endurance  of  the  lease.     If  any  persofi  .tittt  be 
"  prevailed  upon  to  advance  a  sum  in  tbfe  H^b  of 
'*  grassum  equal  to  the  present  value  of  the  Ifeise  so 
^^  calculated,  making  however  a  reasonable  aUbwdil^ 
*^  for  the  trouble  ahd  inconveniehce  of  being  rglfli- 
"  bursed  by  yeiarly  payments  from  the  sub-tendtat, 
"  the  transaction  I  think  would  answer  evtery  purpose 
"  which  the  memorialist  has  in  view.     The  peMm 
'*  advancing  the  money  would  be  the  principal  tbtbht, 
"  paying  a  grassum  for  a  red  lease  granted  hi  his 
"  favour  kt  the  old  rent,  and  dtdwing  an  ailtttlial  kr- 
•'  plus  rent  from  the  sub-tendiit,  who  w6uld  jtist  be 
**  liable  to  pay  the  rent  Whicn  he  iigireed  for,  ^thbut 
"  Tiaving  &ny  c6nnfection  With  the  grasisuni,  and  Wie 
'*  benioridlist  Wotild  draw  k  Siim  of  nidHtey  Wfifch 
"  Woul'd  be  entirely  At  his  disposal,     tJpon  the  ^p- 
"  ^osft;iA'il  that  ^he  Mr  of  enM  has  the  po^Ji^er  of 
**  g^tftSft)^  farms  ak  the  oU  Mt  W^  inking  grtttfeutts, 
"  (whM  is  ^tiderstood  td  \te  a  ietded  point),  t  do 
*'  not's^e  U][>on  wh^t  gi^cfunds  such  a  trk'As^t!^  cdold 
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**  be  cballei^ed. — There  may  be  a  difficulty  in  get-  ^ isig^ 

"  ting  a  person  to  advance  money  upon  the  security  ^^se  ©fthe 
"  of  a  lease,  and  on  the  prospect  of  being  reimbursed  qubehsibrkt 
"  out  of  a  surplus  rent.'* 

This  is  a  mode  in  which  a  transaction  of  this  sort 
ig  thought  to  be  most  advisably  carried  into  exe- 
cution ;  but  when  this  mode  is  stated  to  have  had 
th^  opinion  of  so  learned  a  man  as  Mr.  Blair,  it  Blair's  opinion 
must  be  admitted  that  it  is  **  upon  the  supposition  as^pdoo^of 
"  that  the  heir  of  entail  has  the  power  of  setting  farms  ^^  ppmt  in 

,     *  ,        ,    question. 

^^  at  the  old  rent,  and  taking  grassums ;  which  is 
"  understood  (as  he  says)  to  be  a  settled  point."  But 
upon  such  a  transaction^  if  you  are  to  look  at  the  real 
nature  of  it,  what  in  the  world  is  it  but  anticipation  Grassum  is 
of  rent  ?  The  lease  is  to  be  let  at  the  value  of  the  renl^^'^*'*^^ 
land ;  there  is  to  be  a  previous  agreement  for  a  lease 
at  the  value  of  the  land ;  an  estimate  is  then  to  be 
set  upon  such  a  lease,  that  is,  in  other  words,  having 
agreed  for  a  lease  upon  the  full  value  of  the  land, 
another  lease  is  made  to  somebody  else  at  the  old 
rent  with  a  grassum,  and  the  heir  of  entail  in  posses- 
sion is  to  have  the  disposal  of  this  grassum  if  he  has 
got  it ;  or  if  he  did  not  take  the  grassum,  somebody 
else  is  to  have  the  benefit  of  the  lease,  with  regard 
to  which  a  calculation  is  to  be  made  of  the  grassum. 
If  that  is  not  anticipation  of  rent,  there  surely  is  no- 
thing prohibited. 

I  have  called  your  attention  to  what  has  been  con- 
sidered to  be  grassum,  and  contrasted  that  with  what 
passed  in  the  case  of  Westshiells,  where  bonds  and 
bills  were  taken,  it  not  being  thought  necessary  that 
the  rent  should  be  increased,  and  those  bonds  and 
bills  were  held  to  be  rent,  because  they  said  they 

114 
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were  cannected  widi  the  transactaoo.     Bnt  how  it 
(sm  be  held  that  gnssom  i?  not  ansieipiition  ai  rent, 
^j^j^ —  canairtamtly  wish  the  opcoion  giren  ed.  i£e  Wertifaiells 
"'***         (sue,  is  a  di£ScaIty  I  caonoc  gee  ofier. 

Great  as  the  name  of  )fr.  Blair  is — and  there  neter 
<fid  exist  in  the  judicial  state  a  man  entitled  to  t 
hitler  chanM^ter, — it  is  hnpossiUe  to  look  into  dieK 
papers  withoat  seeing  how  unsettled  his  mitionawae 
as  to  the  question  whether  \aog  leases  mi^it  be 
granted  of  entailed  estates. 
^Tm  opiescMio,      The  result  of  the  whole  in  reference  to  dicta  and 
^^MxsbtMj  decisicn,  coupled  with  practice,  will  be,  whether  there 
is  or  is  not  so  much  of  decision  upon  thsi  point  as  to 
have  become  settled  doctrine,  hallowed  ^ad  sanctified 
by  time  ;  so  that  if  this  case  had  been  agitated  some 
thirty  or  forty  years  years  ago,  we  rn^s^  have  come 
to  the  same  decision.    No  one  can  state  more  strongly 
than  I  should  be  disposed  to  represent  to  you,  that 
the  current  of  authorities  in  the  Court  below,  standiDg 
on  grounds  that  could  not  be  shaken,  most  be  con- 
sidered to  have  been  established  on  sound  principles 
in  order  that  the  law  may  be  settled.    But  here  the 
question  at  last  would  be,  whether  you  have  so  mocb 
of  decision  upon  this  point  as  precludes  yoa  from 
examining  what  is  the  principle  upon  which  yos  have 
acted  in  other  cases,  and  particularly  with  respect  to 
long  leases,  to  which  I  have  before  alluded. 
Dimioutionof      It  has  never  been  suggested  that  rent  could  be  di- 
^^%e^^Mctt  minished  under  a  tailzie.     I  must  be  understood  to 
»itj,  prohiWtfd  \^q  gpeaking,  not  of  tailzies  containing  express  pro- 
by  qtia§i  im-    hibitioHS,  or  undcr  circumstances  where  it  is  of  neoes- 
tiie  prirripii    *'ty  t^at  the  rent  is  diminished ;  but  of  tailzies  where 
that  it  if  jiotan  there  is  nothing  about  diminution  of  rent  in  thetailzies 
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—of  tailzies  where  the  necessity  of  reducing  it  does  ^     ^^^' 
not  occur  from  the  state  of  the  times,  and  where  you  case  of  the 
are  therefore  to  look  at  the  charter  of  tailzie,  which  ^^kehsberey 
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prohibits  alienation  and  long  leasing,  and  that  upon  act  of  necessary 
a  principle  which  has  been  stated  in  all  the  cases  in  ^^  ordinary 

**'..,  ,    administration. 

which  that  prohibition  has  been  mentioned.     Can  it 
be  said,  notwithstanding  long  leases  are  prohibited 
by  the  prohibition  to  alienate,  yet  if  there  is  nothing 
in  the  charter  that  prohibits  diminution  of  rent,  and 
if  there  is  nothing  in  the  circumstances  of  the  times 
which  warrants  diminution  of  rent,  the  heir  of  tailzie, 
who  cannot  grant  a  long  lease,  because  that  is  not 
for  necessary  and   ordinary  administration,   may, 
nevertheless,  sink  the  last  rent  to  the  lowest  sum, 
which  is  a  farthing  above  illusory  rent.    I  beg  to  ask 
what  a  system  of  law  must  that  be  which  says,  you 
shall  not  let  a  lease  for  thirty  years,  (I  take  this 
duration  for  the  purpose  of  illustrating  what  I  mean, 
though  we  have  got  no  lower  than  fifty-seven ;  your 
Liordships  have  said  fifty-seven  years  is  prohibited, 
because  that  is  in  its  nature  an  alienation  ;  and  that 
it  is  in  its  nature  an  alienation,  because  it  is  placing 
on  the  tailzie  an  incumbrance,  not  of  necessity  and  for 
ordinary  administration),  and  yet,  if  there  be  no  pro- 
hibition of  that  kind,  that  word  **  alienation ''  will 
permit  you  to  sink  the  value  of  the  estate  for  nineteen 
years,  if  that  is  the  longest  term  which  the  word  alien- 
ation will  permit,  whether  grassum  is  paid  or  not,  to 
such  a  sum  as  is  just  one  single  farthing  above  that 
sum^  which  will  constitute  an  illusory  rent.  It  is  not 
immaterial  that  the  question  should  be  considered  in 
this  point  of  view,  because  I  admit  that  if  the  law  be 
so,  if  you  can  do  that,  it  bears  strongly  upon  your 
power  with  respect  to  the  present  question  ;  but  if 


CAmVPlRB 
QtTKKM 

LEASES. 


il  an  inplied  prohibitioiif  bu^t  I  dpi  «ay  ^t  it  ifs  1^ 
noiMip9(eit7>  iiiqpoaed  ^pon  ^^hsijr  ofti^b»>  if^gt^ 
3mft  him  aa  much  aa  you  pteane  a9  the  abaoUi^  |ur 
or  mraager  of  his  eata^— inqiosod  upoa  him,  ihi^  tgr 
the  teims  of  Ih^  tail^^,  hut  hy  <h«  s^e  frin(?yli» 
whbh  impose  upon  him  the  reftraint,  not  %o  kt 
leaaea  for  niaety-rgeven  or  |i%-se¥en  yean,  or  fmy 
number  of  years  not  of  neeessiiry  f^  Qidpt^ry 
admmistration. 
opinion  of         There  is  certain  eyideioK^  of  what  is  the  ]sm  vp^ 
as  to  impiM^  that  aul()ect.     In  the  fir^t  plac§,  something  is  to 
^^^^!^^f  be  found  upon  the  subject  in  these  papers.     Loid 
heiroftuizie    Moadowbank  in  one  case  stal^e^,  (hat  diminighii^ 
the  rent.        the  rent  much,  he  would  call  even  fraud*     T)ierp  is 
one  of  the  Judges  who  says,  he  would  not  permit  a 
diminution  of  the  rent.     Sir  Hay  Campbell,  aocoid- 
ing  to  the  paper  which  I  read  to  ypu,   certainly 
supposes  there  could  not  be  a  diminution  of  reqt  1  he 
conceiYes  from  the  nature  of  a  tailzie  that  a  diminu- 
tion of  rent  could  not  take  place,  unless  there  is  a 
necessity  for  such  diminution.     Upon  what  grpoods 
do  these  (pinions  rest,  unless  it  be  that  such  incapa- 
city is  imposed  upcm  the  heir,  not  for  hi^  own  sake,  bot 
to  presarve  a  just  dealing  with  the  tailzied  estate. 

I  can  never  come  to  the  decision  of  a  Scotch  caus^ 
which  invcdves  an  important  question,  without  fear 
and  trembling.  It  would  be  folly  for  any  man  in 
my  situation,  to  suppose  he  is  to  deal  with  queadon^ 
of  Sootch  law,  as  he  would  with  questions  of  Eng- 
lish law^  I  always  recoUect,  that  with  reject  to 
tfaie  judgments  of  the  Courts  of  ;Scotlai^,  ijL  is  our 
first  duty  to  employ  ourselves  industrioimly  ^^  in- 
vestigating .those  subjects  whidi  come   before  us. 
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md  i  know  it  would  be  ri£edk)U3  to  suppose  tfiat 

the  nature  of  our  jurisdiction  is  not  open  te  error,.  ^^^  ^  ^, 

fr&A  the  cireamstance,  that  tkose  who  hanre  to  ad-^  ^troMuaxn 

tii*  your  Lordships  can  only  occasionally  inform 

themselves.  But  with  much  diffidence  in  myself,  and 

great  respect  to  others,  I  ain  bound  to  pr^smre  ray 

independence  as  a  Judge^  and  we^hing  every  eir^ 

cmnstancet  to  enable  me  to  foitai  a  solid  and  a  right 

^pinion,  I  advance  to  th^  point  in  which  conscience 

will  not  permit  me  to  speak  other  than  the  language 

of  the  law. 

With  these  observations,  I  apply  myself  again  to 
what  is  the  law  of  Scotland  with  respect  to  man-  cases  of 
Sion-houses  and  policies.     It  is  admitted  since  the  ^b"u^e!°*^ 
Qf^eenock  case  *,  the  Roxburghe  case^^^  and  others  implied  prohi- 
which  might  be  mentioned,  that  the  heir  of  tailsde  i^bg^S^ 
eamot  disappoint  his   successor  of  the  mtosion- ""^g^*^ 
hMSe  and  policies )  yet  the  author  of  the  tailzie  has 
ttOt  prohibited  him  by  a  single  word,  for  this  doc- 
tnm  aj^lies  to  those  cases,  where  the  author  of  the 
tailjiie  has  not  prohibited  him  fixmi  doing  what  he 
pleases  With  those  mansion-houses,  and  those  poli* 
t^%  \  but  yet  the  law  has  said  they  are  the  residences 
of  tlie  heirs  of  tailzie  in  succession,  and  we  will 
im^dy  tile  prohibition.     But  leases,   they  say,   of 
maftision-houses  and  policies  are  not  protected  by  the 
itt*  of  1449-  Why  are  they  not  protected  by  the  act 
of  1449P  You  find  words  by  which  lands  and  tene- 
meMs  «re  protected  by  the  act  of  1449,  yet  you  find  The  Scots  Act 
the  dises  mentioned  in  which  as  to  lands  and  tene-  g^|^  terms 
nDMta*  that  aet  is  not  applied  to  protect  them.  **^"?^*  ^^ 

rr  r  mansion- 

*  Catkcart  v.  Sha-w,  Jan.  31,  1755  ;  D,  P.  March  19,  1756.    policies. 
1-  ker  V.  itoJb'urghc,  D,  P.  1 81 3,  MSS.  cfeSfes,  and  fi  Dow.  1 49. 
Sec  AntCy  p.  408. 
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181^.  Tenants  in  fee  simple,  those  who  in  the  largest 

CASE  OF  THE    ^ense  are  absolute  fiars,   have  an  unlimited   dis- 
QUEEKSBEBBY  cretion  as  to  mansion-houses  and  policies.      This 
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was  strongly  impressed  upon  the  minds  of  Scotdi 
lawyers  in  the  Roxburghe  cases,  by  the  great  pro- 
fessional talent  of  Mr.  Clerk.  When  the  feus  were 
made,  it  was  thought  necessary  to  except  and  reserre 
for  the  succeeding  heirs  of  entail,  the  principal 
mansions  and  many  acres  of  land  adjoining.  Upon 
what  principle  was  this  ? — it  was  thought  to  be  con- 
trary to  the  intention  of  the  author  of  the  tailzie, 
who  had  not  said  one  word  about  his  mansion-house, 
to  permit  it  to  be  given  out  of  the  possession  of  those 
who  he  hoped  would  there  maintain  hospitality  among 
their  Scotch  neighbours,  and  continue  to  receive  the 
respect  so  justly  due  to  the  Scotch  nobility. 
Power  of  As  to  the  power  of  selling  woods  (to  be  cut  dovH 

to becuTafter  ^ft^r  ^^^  decease  of  the  heir  of  tailzie),  I  never  con- 
death  of,  file,  sidered  that  as  an  implied  prohibition  ;  I  said  only 
that  in  such  respect  he  was  not  the  same  monarch, 
having  the  same  unlimited  estate  and  power  over  his 
lands  as  an  English  tenant  in  fee  simple,  or  the  abso- 
lute fiar  in  Scotland.  The  tenant  in  pure  fee  can 
sell  his  wood  to  be  cut,  and  this  shows  that  the  prin* 
ciple  is  not  generally  applied.  There  is  no  doubt, 
that  the  Scotch  heir  of  tailzie  may  denude  (to  use 
the  word)  the  estate  of  every  stick  upon  it»  timber, 
and  saplings,  and  every  thing  else  that  should  be 
permitted  to  grow ;  in  short,  he  may  do  all  the  waste 
he  can  do  in  the  course  of  his  life.  That  is  what  our 
tenant  in  fee  can  do,  but  what  our  tenant  in  tail 
:  cannot  do. 

As  to  the  objections  arising  from  the  difficulty  and 
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uncertainty  of  the  proposed  rule  of  law  in  its  appli- 
cation, the  same  occur  in  the  Courts  of  this  country  ^^^  ^^  ^ ^ 
^en  they  are  required  to  decide  what  is  an  illusory  queensbse&v 
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share  of  a  sum  of  money  which  a  man  has  a  right  to  * 

appoint.     Mr.  Selden  was  certainly  wrong  in  saying,  uncertainty 
that  the  decision  of  the  Court  of  Chancery  depended  Jf 'S!^''^"' 
<m  the  length  of  the  Chancellor's  foot.     But  I  may  Caw  in  kw  of 
admit  as  an  exception  or  qualification,  that  when  the  iUusory  ap- 
Court  comes  to  decide  what  is  an  illusory  share,  that  P®^^*^^ 
does  very  much  depend  upon  what  is  the  length  of 
the  Chancellor  s  understanding.    Sir  W.  Grant  was 
ao  sensible  of  the  difficulty,  that  he  came  to  the  deci- 
^on,  that  he   never  would  hold  any  share  to  be 
^  lUosory,  which  no  former  Chancellor  had  done*. 
The  question  comes  to  this.  What  is  the  principle 
which  you  are  to  apply  to  this  case,  and  what  does 
that  principle  require  of  you  ?     Unfortunately  that 
is  open  to  what  arises  by  way  of  observation,  I  mean 
according  to  legal  opinions  and  criticism,  upon  the 
words  of  the  charters  themselves. 

I  endeavoured,   when  I  read  in  one  of  those  Construction 
charters,  in  the  March  and  Neidpath  entail  the  diminution  of 
words,  **  without  diminution  of  the  rental,*'  to  see  ~°^- 
how  I  could  deal,    upon  any  construction  which 
I  could  put  upon  those  words,  with  a  great  variety 
of  questions  which  may  possibly  arise.     What  does 
this  word  diminution  of  the  rental  mean  with  re- 
spect to  time  ?  Does  it  mean,  that  you  are  to  look 
at  the  date  of  the  charter,  and  that  you  are  to  pre- 
serve always  the  rent  as  it  is  stated  in  the  charter  ?  i^^  ^i^. 
If  that  is  the  case,  would  it  be  called  a  diminution  ^t-^«j»8  ^ 

.  1       /•     1  •  rent  of  one 

of  die  rental,  supposing  the  rental  of  this  estate  farm  and 

raising  another 
•  in  proportioo. 

•  Sec  Butcher  v.  Butcher ,  g  Ves.  399» 


tj^tH'  to  rbe  lo^oooi.  A-year,  if  (tfefteorat  in  taiUe  lip 
ciaBopiwB  ptoittnoQ  lets  jfiun  ^.  at  loo/.  A-]pear  omk 
•v«B«f»sft«r  fH^an  it  before  let  for,  and  ban  iB.  at  i  oOffL  iem9 

LEASES*  . 

In  one  sense,  that  is  ao  <diminntion  of 


Snj^pose  ])e  kts  fiun  A.  ibr  100 /•  aryear  jooie^ 
aad  lets  fium  £.  for  50/.  A'-year  lees  i^an  it  mti 
befioneiet  for,  dk&re  being  tuponthe  flfbdie  •<giHi 
txf  50/.  in  the  jrettkal.  Is  that  p,  dininatiMi  nf 
the  rental  or  not  in  the  lam  mi  Sooklaiid.?  I^han 
no  means  of  ansmmng  ^t  qn^stion  ImiI;  bjjstatng 
that  a  great  authority'*  aqw^iie'tlunks  the  iheiriif 
entail  is  (not  entitled  ao  to  deal  mA.  the.  estefce,  nfait 
that  he  is  bound  to  raise  the  isents  in  pmportioB. 
So  that  you  have  to  ^etcffinine,  if  you  tfdbe  'iUs 
limited  isense  of  the  wend,  ^  without  (dinmmtian  nf 
^^  rental,"  whether  that  means  a  diminution  of  Ae 
total  quantity  of  rent  upon  the  whole  of  the/amSi 
admitting  *of  a  Amtnutien  of  TOntal  for  panoel  tf 
the  estate,  but  still  prseserving  the  whole  i|Uinitinn 
of  rent  upon  the  whole  taken  together.  Aefomiiag 
to  the  (pinion  to  whieh  I  have  adwrted,  if  70a 
^diminish  the  nent  of  fiinn  A.  thot^h  you  rtSi  jw- 
-serve  the  quantum  of  rmt  upon  the  whole,  by  aam»g 
£mn  B.in  proportioiv  you  do  not  answer  theiSootdi 
idea  of  the  meaning  of  these  words, 
ad  Case.  There  is  another  case  we*^ must  look  to,  iiirorder 

aati^ofdie  to  know  what  this  moaos.    Suppose,  tbatadian  die 


taiiziecUesin  :aiiither  makes  his  taikde,  he  is  in  thenaturd 

possession  of     ,  ' 

mrt  of  the      siou  ^t  a  part  of  the  estate,  that  other  part  af  we 
whid^^Lra^^'^^ ^^  in  possossion lof  tenants: — he  dieszrHllie 


tbmiUt  neait Imr  of  tailaie  adbkes  a  lease,  and  he  is  taaidke 

tit%«eiit. 

a  lease  widiout  diminution  ^of  llie  rental ;  what .  k 


«  Mr.  Blair. 
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ihe  tense  of  the   words  "  wiikont  ^bnindti(m  of      i8». 

^  tJie  rental,"  with  respedt  to  thosie  lands  of  iriikh  ^^^  ^  ,^ 

fan  pfodeoessor  wis  in  the  natund  postosaixm,  ^nd  tvunnuBT 

'whioh  perhaps  n^er  w»«  let  atunyrentattdl?  or 

tiiey  «Mty  have  been  let  «t  #onie  rent,  before  the  tne 

of  the  snthw  of  the  taibde,  who,  during  his  time,' was 

in  tibe  natural  possession  ?    If  diey  never  were  kt 

at  any  rent  previous  to  that  time,  ^iken  the  woiids 

**  iHthout  diminution  of  lental,''  wj&  respeet  to 

that  estate,  cannot,  in  the  teehiiical  sense  ^  the 

words,  mean  without  diminution  of  rratal ;  beeaase, 

tecoidmg  to  that  constractioii,  he  would  he  em- 

^^owtrred  to  let  the  whole  estate,  indnding  all  tiiat 

patt  in  the  natural  possession  of  the  enta^er,  for 

"die  -r^t  of  that  part  not  in  the  natm^  poaseBsion 

•of  tSie  entailer.     To  get  rid  of  that  difficulty,  you 

IMaat  Uke  the  time  ^ue  of  that  which  was  nei^r 

-let'bef^,  and  so  the  words  ^^  without  diminution 

^^  of  Irental,"  do  not  necessarily  bear  the  tnchnieal 

'  Mnise  of  those  words ;  bat  in  order  to  ^ive  a  ratioBal 

i$6ttttMcti«9  to  those  words,  you  must  take  into  your 

OMsiiiBMtiem  ike  vakie  of  Chat  Hin  which  there  can 

be  no  diminution  of  the  reMal. 

'Suppose  again,  that  the  hind  m  the  natural  posses-  3d  4Sm^ 
fUm  of  the  entailer  had  fifty  years  before  been  kt  at  j^j^^ 
ti  rent.  Could  it  be  said,   (something  Kke  it  has  taller  let  50 
-  hted  said  lately,  but  I  cannot  assent  to  it,)'^e9did  l^  rem  and 
'Ae  next  heir  t)ftaibie,  being  bound  to  kt  without  1^°^^'*^" 
-Uteii&M^dn  of  ^e  renrtal,  say  the  authored*  Ibe  en- 
tail^itas  in  the  natund  possession  <of  this  part,-  wheich 
'iWsB'^rfeh  5,ooe/.  a-year  during  his  possession ;  bat 
€he  last  "time  tins  vms  let,  ^M^iieh  was  ftfty  years  ago, 
it  ^as4et at  ^,^000  /.  a-^yetir ;  I  »wiM4et tfaiws  s^.  B. 
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C.  and  D.  which  were  not  in  the  natural 
CASE  OF  THE   of  mj  author,  at  the  rent  which  they  yielded  when 

IBEBBY 
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QUEEHSBEBBY  i\^^  gj^j^  ^^  j^ade  \  but  with  respect  to  that  whidi 
was  in  the  natural  possession  of  my  author,  and 
which,  if  it  had  not  been  in  the  natural  pos- 
session of  my  author,  would,  before  his  death,  have 
increased  from  2,000 /•  to  5,000/.  it  is  no  dindinu- 
tion  of  the  rental  to  pass  over  the  period  of  his 
•  enjoyment,  in  which  the  value  of  it  had  so  much 

increased — I  will  take  the   2,000/.  a-year,    as  s 

ratio  of  the  rent.     I  say  that  is  impossible.     I  haie 

therefore,  when  I  read  these  words,  asked  mysdf 

what  they  can  mean.     Here  is   annexed  in  the 

papers,  the  rental  to  the  tailzie— Is  it  then  to  be 

contended,  that  the  manner  in  which  it  is  to  be 

discovered  whether  there  is  an  evident  diminutioD 

of  the  rental  or  not,  is  to  put  upon  the  heir  of  tailiie 

the  obligation  to  see  whether  there  is  sixpence  abated 

« wth  ^^^™  *^^  former  rental.     I  cannot  conceive  that  to 

evident  dimi-  be  the  meaning  of  the  author  of  the  entail.     I  am 

mwmsof wdi  ^^  opmion,  that  the  words  •*  without  evident  dmri- 


^^^^^     "  nution  of  the  rental,"  mean  without  diminution 

tained.  of  such  fair  rent  as  may  be  obtained. 

Difficulty  to        We  are  told  no  person  can  deal  with  this  decision ; 

l^^^^iy.  that  you  put  such  a  difficulty  upon  the  heirs  of  tailzie, 
that  niey  must  go  to  what  in  this  country  we  call 
auction,  and  what  in  that  country  they  call  roup ; 
that  it  will  not  be  safe  for  them  to  act  at  all.  To 
that  I  answer,  I  feel  no  difficulty  in  the  world  upon 
that  subject.  And  when  we  are  told,  as  we  are 
told  over  and  over  again  in  the  papers  before  us,  that 
he  who  is  not  to  diminish  rent,  is  not  bound  to  in- 
crease it.   I  apply  the  principle  which  appears  to  me 
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to  be  a  very  fair  principle  to  apply.  You  are  not 
tx)iind  to  increase  it,  I  admit ;  but  you  are  not  ^^g^  ^^  „, 
ix^uhd  to  increase  it,  for  this  reason,  that  it  may  be  «uB««M«a«^ 
taken,  if  you  do  not,  to  be  the  just  rent.  In  this 
countty,  (and  do  not  let  it  be  supposed  I  am  con- 
founding the  powers  of  tenants  in  tail  in  this  coun- 
try, with  those  of  tenants  of  tailzie  in  Scotland),  in 
«  similar  case,  the  author  of  the  power  always  im- 
poses it  as  a  condition,  that  the  lease  shall  be  made  where  tenant 
for  the  best  rent  which  can  be  obtained.   Then  what  in  possession 

•    '^t.  'J  ai^  a*  /»  ai  •  takes  the sama 

18  the:  evidence,  upon  the  execution  of  the  power  r'rent  for  himself 
Show  ime  that  he  takes  no  more  for  himself  than  he  "*^  ^^  *" 

*  .  remainder, 

leaves  for  his  successor,  and  that  is  evidence  *  that  there  is  pre- 
it  is  the  best  rent  which  can  be  obtained.     Show  ^n^^tlhLt  jj^i, 
me  that  he  does  for  himself  only  that  which  he  does  '*>«  *>f«'  ^^ 

^    ,  which  can  be 

tor  Others,  and  no  difficulty  can  anse.  obtained. 

Suppose  a  man  of  the  age  of  eighty,  (and  the  ^  ^^^^  ^  *9 
Duke  of  Queensberry  was  about  the  age  of  eighty  mg  a  lai^e  rent 
when  he  made  some  of  these  leases,)  calculates  his  ^^f  ^ 
own  life,  and  says,  I  may  live  for  five  years — Now,  term,  and  a 

T-ni^i»        -l  ^  f  r     n       smaller  rent  for 

I  will  let  for  nineteen  years ;  at  i  ,500  /.  a-year  for  nve  the  remainder, 
years,  and  500  /.  a-year  for  the  rest  of  the  nineteen.  ^^^^^^^ 
It  was  positively  asserted,  but  I  really  cannot  give  sum,  wSch 

^       .    ,  ..  ,  ,       ,  iV^  would  not  be 

my  assent  to  the  proposition,  that  such  a  lease  as  that  endured  by  the 
could  not  be  set  aside  by  the  succeeding  h^ir  of}^^^,^^ 
tailzie.     I  will  not  say  that  it. can  be,  but  there  has  is  no  instance 
been  no  instance  produced  of  such  lease.     What  is 
the  state  of  the  law  of  Scotland  if  grassum  can  be 
so  taken :  such  a  contrivance  would  not  be  endured 
by  the  law  of  Scotland— What  does  it  amount  to  ? 
The  heir  in  possession  says,  I  will  take  a  grassum  of 

*  Presumptive.     Vide  antfy  p.  438. 
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5,000  /. ;  my  way  of  taking  that  grassum  of  5,000^ 

CABS  OF  TBE   ^*  ^^*  '^  *^®  ^*  ^^  ^^®  ^^"**'  '^^^  '^  divide  it  ioto 
^wui9MEEY  payments  for  the  first  five  years,  and  then,  at  the 

expiration  of  the  first  five  years,  those  who  cone 

after  me,  instead  of  having  1,500/.  a-year,  lUI 

have  500  /•  a-year.     No,  says  the  law  of  .ScotlaB4 

you  shall  not  have  it  so ;  if  you  mean  to  take  it  it 

all,  you  shall  have  it  once  for  all — you  may  not  tdoe 

such   an  advantage  by  instalments,  but  you  flyq^ 

take  it  at  once  in  the  name  of  grassum.     I  ahovU 

b^  very  glad  if  those  who  are  more  conversant  witL 

this  sid^ect,  would  tell  me  upon  what  principle  mA 

ft  doctrine  can  stand.     The  case  may  be  thus  fllns- 

trated  :  Here  is  a  farm  called  A.  and  another  ftm 

Ofdled  B.  each  of  them  was  let :  the  last  rent  m 

100/.     lam  obliged  to  keep  up  the  old  rent, it 

least  it  is  contended  that  that  is  so,  as  far  as  I  am 

judge,  I  think  it  is  so,  and  upon  my  opinion  that  it 

is  so,  I  must  decide  with  respect  to  farm  A.  and  I 

take  500  L  and  let  it  for  the  old  rent ;  but  with  re* 

Bpect  to  farm  B.  unless  I  can  get  that  500Z  pttd 

down  to  me  in  prcesentii  I  cannot  apportion  k  oa 

the  first  four  or  five  years  of  the  lease  \  foe  what 

I  receive  de  anno  in  annum  must  continue.    Now 

that  this  is  the  state  and  principle  of  the  doctrine 

there  can  be  no  doubt. 

the  Queens-    **  evident  diminution  of  the  rental*  I  think  there  is 

"^  ^"'   '    no  diflPerence  with  respect  to  the  words  contained  in 

the  prohibitory  and  irritant  and  resolutive  clauses  of 

the  Buccleuch   case,  *'  without  diminution  of  the 

rental  at  the  least  at  the  just  avail  for  the  time.** 

2^^^^     Looking  at  the  opinions  which  have  been  deli- 
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Ttted*  it  is  curious  to  observe  the  di£fereiit  views      isio- 
whidi  the  human  mmd  takes  of  the  meaning  ofcAssovTHE 
words.     Some  of  the  learned  Judcces  are  clear  of  ^^**^*"**^ 

L£A9ES 

any  dcmbt  whatever,  that  these  words  mean,  at 
aU  ereiits  at  the  just  avail  at  the  time :  others  of 
them  aie  clear,  withoiri;  any  doubt  whatever,  that  it 
uiMnfl  no  such  thing,  and  that  it  means,  that  if  you 
€iai»t  get  the  last  rent,  you  must  not  let  the  estate 
at  all :  others  are  of  opinion,  that  you  might  let  it  at 
tk»  laat  rent ;  and  if  you  do  let  it  for  less  than  the  last 
nnt^  yon  shall  let  it  at  least  for  the  just  avail  at  the 
tiitta  These  opinions  are  supported  by  many  very  cu« 
nsiiB  and  ingenious  cases. — They  say,  if  you  hire  a 
vawkman  for  twelve  hours,  or  from  sunrise  to  sunset, 
]Paii  attnt  pay  him,  if  he  has  employed  the  interval 
batarecQ  those  periods,  if  there  are  not  twelve  hours 
fironi  sunrise  to  sunset.  I  say  that  is  all  very  well ; 
but  yea  are  dealing  with  other  subjects.  Another 
learned  Lord  says,  if  I  order  my  servant  to  go  with 
my  com  and  sell  it  at  its  value,  that  is,  at  the  market 
pricey  ab least  at  the  market  price  the  preceding  day; 
what  shonld  I  say  to  my  servant  if  he  came  back  again, 
and  and,  I  did  not  sell  it  at  the  market  price  of  this 
day,  but  I  did  sell  it  at  the  market  price  of  the 
last  day  ;  but.  Sir,  I  have  to  inform  you,  that  when 
I  went  to  market,  I  was  bid  three  times  as  much 
for  it  as  the  jffice  paid  on  such  day.  The  master  im- 
mediately says,  the  servant  cannot  possibly  have  un- 
derstood my  meaning — My  meaning  was  this ;  get 
the  market  price  of  the  day  if  you  can,  at  least  get 
the  maiket  price  of  the  former  day ;  but  do  not 
include  from  my  saying,  you  are  to  get  the  market 
price  of  this,  or  the  market  price  of  the  last  day,  that 
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I  mean  to  authorize  you  to  sell  my  com  at  half  its 
CASE  OF  THE    prfce,  If  you  can  get  double  the  maiicet  price  of  other 
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iuccession. 


^     . '  The  question  then  is  reduced  to  this :  What  la  the 

Meaning  of  ^    ^  ...  .  ^ 

the  provision  meaning  of  the  provision  which  is  made  in  favour  m 
^e  heirs  of  ^^0  succecdiug  hcirs  of  tailzie  ?  I  think  the  meamiig 
tailzie  in        ^f  j|.  jg  jj^jg .  jjy  ^^y  ^f  direction  to  the  heir  in  poa* 

session — "  get  what  you  can — recollect  what  is  the 
'^  rent — do  not  let  it  be  diminished^  unless  it  is 
*'  necessary  it  should  be  diminished ;  take  the  just 
''  avail  at  the  time  in  all  cases,  not  in  that  case  only 
^'  when  the  just  avail  at  the  time  is  less  than  was.tfe 
''  rent  before  actually  paid."  The  person  mskuig 
the  entail  could  not  have  meant  to  say,  *^  I  have 
'^  not  the  slightest  wish  or  intention  that  my  heir  of 
''  tailzie  should  get  the  value  of  the  estate  ;  I  mam 
^*  to  let  him  take  less  than  the  present  rent,  -  if  he 
cannot  get  the  present  rent;  but  although  Igoazd 
against  his  taking  less  than  the  just  avail  at  the 
time,  I  do  not  mean  that  he  should  take  die  just 
'^  avail  at  the  time,  when  that  is  higher  duui  die 
•*  present  rent." 
\  ^f  Ti^^  ^^  notwithstanding  what  has  been  the  practice,  and 
ii  anticipated  notwithstanding  any  thing  that  may  be  called,  deci- 
made^niSr^  siou,  there  is  a  principle  upon  which  you  are  entitled 
the  entails  in  to  say  that  gntssum  is  anticipated  rent ;  if  that  is 
Toid.  now  the  Scotch  law,  these  leases  cannot  be  maintain- 

ed. God  forbid  you  should  say  it  is  the  Scotch  law. 
All  law  must  if  it  is  uot  SO !  I  would  not  say  it,  if  I  were  not  con- 
dole, unless"'  vinced  it  is  the  Scotch  law ;  but  all  law  ought  to  stand 
pnnapie  and  upon  principle,  and  unless  decision  has  removed  out 
precluded  by  of  the  Way  all  argument  and  all  principle  \  90^to 
daciskm.        make  it  impossible  to  apply  them  to  the  case  before 
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you, .  you  must  find  out  what  is  the  principle .  upon       isio. 
which  it  must  be  decided.     After  all  the  consider-  ^^^^  ^^  ^^ 
ation  I  have  been  able  to  give  to  the  caise,  my  opinion  qubehsbbebt 
18,  that  grassum  is  anticipated  rent ;  what  constitutes  Q,.^g3„^  j, 
it  80»  and  what  may  be  the  eflfect  of  such  a  decision,  aDticip«t«d 
may  require  a  good  deal  of  consideration,  with  a^*^ ' 
Tiew  to  apportioning  that  anticipated  rent;  or  if  the 
tack  18  such  a  tack  as  the  heir  in  possession  ought  not 
to  have  made,  to  decide  to  what  extent  you  will  place 
in  situations  of  inconvenience,  persons  exposed  to 
all.  die  inconvenience  which  may  arise  in  consequence 
of  such  a  decision. 

~  I  do  •  not  advert  now  to  the  alternative  leases. 
With  reference  to  the  question  whether  they  are  good 
or  not;  I  am  not  sure  whether  it  would  not  be  my 
wish  to  remit  so  much  to  the  Court  of  Session,  if 
the  alternative  leases  steer  clear  of  the  objection 
which  applies  to  the  others ;  but  I  do  not  find  that 
any  of  those  leases  are  clear  of  the  valid  objection  on 
the  grottnd  of  gra^ums,  if  itbe  a  valid  objection,  not 
even  t^  cases  of  Crook  and  Flemington  Mill. 

Entreating  your  Lordships  to  believe  that  I  have 
given  to  this  subject  a  degree  of  painful  attention, 
which  I  hope  I  shall  be  relieved  from  ever  giving  to 
any  other,  if  I  am  in  an  error,  I  cannot  extricate 
myself  by  the  operations  of  my  own  mind  ;  and  the 
view  my  mind  takes  of  the  subject,  that  view  my 
conscienee  obliges  me  in  my  judgment  to  express. 
With  these  observations,  I  conclude  this  matter  to- 
day, and  on  a  future  day  will  propose  to  your  Lord- 
ships some  findings  which  may  be,  in  my  opinion, 
agreeable  to  the  principles  which  I  have  stated. 
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With  respect  to  the  leases  of  flemhigton  oj 
CA»  OF  TMB  Ci^^^i  <^^  likewise  a  fann  called  Edstoun,  it  is  ib 
tunvsBEBBT  nsted  there  were  no  ffrassums ;  it  is  likewise  insistod, 
^ '  that  if  there  was  any  diminution  of  the  rent  in  poiiil 
12th  July,  of  fact,  it  was  a  diminution  rendered  absolutely  ne- 
cessary by  the  circumstances  under  which  the  heff 
of  tailzie  was  placed — ^he  not  haidng  the  ponder  of 
letting  at  the  same  rent.  These  are  cases  also  m 
which  the  summons  has  the  alternative  conduaOBy 
that  if  these  very  long  leases  are  not  goed,  oettaiB 
leases  of  certain  duratbns  there  m&atiooed  bm^  ^ 
permitted;  and  the  Court  seems  to  intimate  * 
opinion,  that  the  alternative  leases  might  be  g€pd, 
provided  there  was  no  fault  on  the  part  q£  the  tetlMOL 
With  respect  to  the  leases  depending  upon  thik 
question,  both  on  account  of  the  manner  ia  whkli 
the  title  on  the  part  of  the  tenants  has  been  creited^ 
which  seems  to  me  not  to  have  been  sufficiently  in* 
vestigated  ;  and  likewise  on  account  of  the  exti&m 
importance  of  the  question.  Whether  leases  with 
alternative  durations  can  or  cannot  be  sustained  as 
tacks?  on  reconsidering  which  question,  I  have  not 
been  iable  from  the  papers  laid  on  your  table,  or  on 
the  search  I  have  been  able  to  make  into  books,  to 
find  sufficient  reason  to  offer  to  your  Lordships  a  de- 
cided opinion  upon  the  point*  With  respect  to  the 
Flemington  and  Crook  ease,  I  shall  propose  to  your 
Lordships  to  remit  these  cases  to  the  Court  of  Ses- 
sion, generally  to  review  the  interlocutors  com- 
plained of,  and  to  do  therein  what  may  be  jusL 

As  to  the  supposed  matter  of  equitable  considera*' 
tion,  which  is  proposed  for  the  consideration  of  tb^ 
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Houae,  whether  you  eta  look  at  these  grassums  ^_J«w. 
as' taken  gwerally  for  the  ben^t  partly  of  the  heir  ^^ 
m  possession  and  partly  for  the  successor,  and  ap^  quebwsbb^&x* 
portion  them,  there  certainly  is  a  passage  which  has 
been  pointed  to  my  attention  since  I  last  addressed 
your  Lordships,  which  somewhat  ihdirectly  brings 
tkat  forward  for  consideration. — On  looking  into  the 
pusfeiBf  it  appears  to  me  to  be  quite  impossible  that 
k  tdiould  be  disconnected  with  the  question  of 
purging  the  irritancy ;  and  as  this  question  has  not 
yet  beien  discussed  and  decided  in  the  inferior  Court, 
we  eabnot  entertain  it  as  a  matter  of  original  juris-^ 
dictkm ;  and  whatever,  therefore,  may  be  the  deci- 
sion with  respect  to  that  case,  I  am  not  aware  that 
if  jem  Lordshijps  adopted  an  opinion  as  to  the  power 
to  make  taeks,  and  as  to  the  validity  of  the  tacks, 
that  they  should  be  shut  out  from  proposing  it  to 
the  C^urt  of  Session.  With  respect  to  my  own 
o|^on»  I  shall  say  no  more  than  I  intimated  the 
Other  day^  that  I  think  it  will  be  found  extremely 
difficult  indeed  to  sustain  the  leases. 

I  win  now  state,  in  a  few  words,  the  view  which 
I  have  taken  of  the  other  cases,  and  the  propositions 
which  I  shall  have  the  honour  of  making  with  respect 
to  them.  With  respect  to  the  lease  of  Harestanes,  in 
which  case  the  Trustees  of  the  late  Duke  of  Queens- 
berry,  and  Alexander  Welsh,  the  tenant,  were  appel- 
kmts,  and  the  Earl  of  Wemyss  respondent ;  that 
is  a  ease  which  brings  into  question  the  validity  of 
graSstttniB,  and  is  also  to  be  determined  upon  other 
circumstances ;  and  among  others,  the  circum-  ^^^^^^ 
stance  that  the  tack  is  for  fifty-seven  years.  Con-  for  57  years 
ceiving  that  that  tack  of  fifty-seven  years  is  an^^^„"*^*"* 
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1819.      alienation  within  the  meaning  of  the  entail^  it  wOl 
CASE  OF  THB   ^^^^  nocessary  for  me,  in  my  view  of  the  caac,  to 
«i7SBirtBEK»T  say  more  as  to  this  case,  than  to  propose  to  affirm 
the  interlocutors  complained  of. 

With  respect  to  the  case  of  Symington,  who  is 
the  tenant  of  the  farm  of  Edstoun,  it  is  a  caK 
which  had  an  alternative  ish,  and  it  might  have 
been  necessary  to  reconsider  that  case,  becauae  it  n 
case  aflfected  by  that  circumstance.  But  it  may  be 
disposed  of  upon  other  grounds  *. 

In  the  case  of  the  appeal  of  the  Duke  of  Bne* 
cleuch  against  the  Executors  of  the  deceased  Wil- 
liam Duke  of  Queensberry,  I  propose  to  reverse  the 
interlocutor  of  the  7th  March  1816,  and  to  find, 
that  the  late  Duke  of  Queensberry  had  not  power. 
Tenant  of  by  the  entail  under  which  he  held .  the  land,  to 
•ession?^'  grant  tacks  for  terms  of  years,  partly  for  yeariy 
rent  and  partly  for  a  price  or  sum  paid  to  the  Duke 
himself;  and  that  tacks  granted,  by  him,  upon  sur- 
render of  former,  tacks  which  had  been  granted 
partly  for  yearly  rent  and  partly  for  prices  or  soms 
paid  to  the  Duke  himself,  ought  to  be  consider^  as 
partly  granted  for  prices  or  sums  paid  to  the  Duke, 
and  that  such  tacks  ought  not  to  be  considered  as 
let  without  diminution  of  the  rental,  or  at  the  just 
avail,  and  are  therefore  to  be  considered,  as  between 
the  parties  claiming  under  the  entail,  as  tacks  which 
he  had  not  power  to  grant  by  such  entail ;  and  with 
that  finding,  to  remit  the  cause  back  to  the  Court 
of  Session  in  Scotland,  to  do  therein  as  shall  be  just 
and  consistent  with  this  finding. 

•  See  the  minutei  of  the  judgment.    Videpo$t^  p.  533. 


OM  Atni^ALS  AN&  WRITS  OP  £RllOR.  491 

In  the  case  of  the  Duke  of  Buccleuch  against  I819. 
the  Executors  of  the  late  Duke  of  Queensberry,  ^^^^  ^f  m 
and  Hyslop,  the  tenant  of  Halscar,  I  propose,  to  QU"K«BmmaT 
reverse  the  interlocutor  complained  of  in  the 
appealy  and  to  find  that  the  late  Duke  of  Queens^ 
berry  had  not  power  by  the  deed  of  entail 
to  grant  the  tack  in  question,  the  same  having 
been  granted  upon  the  surrender  or  renunciation 
of  a  former  tack  then  unexpired,  and  which  for- 
mer tack  had  been  granted  by  the  Duke  at  the 
same  rent,  and  also  for  a  sum  or  price  received  by 
him ;  and  that  the  said  tack  having  been  granted, 
partly  in  consideration  of  the  rent  reserved 
thereby,  and  partly  in  consideration  of  a  price 
or  sum  before  paid  to  the  Duke  himself,  and  of^ 
the  renunciation  of  the  said  former  tack*,  therefore 
to  find  that  the  tack  in  question  ought  to  be  con- 
sidered, in  this  question  with  Hyslop  the  tenant, 
-aH  let  with  an  evident  diminution  of  rental,  and 
not  for  the  just  avail ;  and  with  this  finding,  that 
the  cause  be  remitted  back  to  the  Court  of  Session 
in  Scotland,  to  do  therein  as  is  just  and  consistent 
with  this  finding. 

With  respect  to  the  Whiteside  case,  I  propose  to 
find,  that  William  late  Duke  of  Queensberry  had 
not  power,  under  the  entail,  to  let  tacks,  partly  for 
annualrent  and  partly  for  sums  and  prices  paid  to 
himself ;  and  that  tacks  granted  upon  the  resignation 
of  former  tacks,  which  were  granted  partly  for  rent  re- 
served and  partly  for  sums  and  prices  paid  to  the  Duke 
himself,  are  to  be  considered  as  tacks  made  partly  for 
rent  reserved  and  partly  for  sums  and  prices  paid  to  the 
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tstfh  ^  Duke  himself;  and  that  the  tacks  in  question  having 
cAftsorTSE  ^^^^^  granted  partly  for  rent  reserved  and  partly 
9V9S1ISBBKRT  for  a  sum  or  price  paid  to  the  Duke  for  a  former 

LKASE8 

tad^  renounced)  for  virhich  a  sum  or  price  had  been 
paid  besides  the  rent  reserved — ^the  same  is  to  be 
considered,  as  betvireen  the  persons  claiming  under 
the  entail,  as  a  tack,  partly  for  rent  and  partly  fort 
sum  or  price  paid  to  himself,  and  ought  not  to  U 
considered,  in  a  question  with  the  tenants  daiming 
under  the  said  tack,  as  let  without  evident  dimiiitt- 
tion  of  the  rental ;  and  vnth  this  finding,  to  remit 
the  cause  to  the  Court  of  Session,  to  do  as  it  should 
deem  just,  consistent  vrith  this  finding. 

With  respect  to  Edstoun,  to  acyudge  precisely  in 
the  same  terms  as  I  have  just  proposed  as  to  the 
Whiteside  case. 

The  only  other  cases  are  those  which  relate  to 
Crook  and  Flemington.  I  propose  to  your  Lord- 
ships to  remit  to  the  Court  of  Session  the  interloca* 
tors  in  both  those  cases  to  be  reconsidered. 

See  the  mi-  Xhe  ordcrs  and  judirments  of  the  House  in  the 
several  cases  were  according  to  the  opmions  ana 
proposals  of  the  Lord  Chancellor  *. 

^  The  Lord  Chancellor  concluded  by  saying,  that  he  had 
never  been  able  to  look  at  these  cases  without  being  sattsfied, 
that  in  whatever  way  they  were  determined,  it  would  be  abso- 
lutely  necessary  for  the  stability  and  security  of  titles  to  property 
in  Scotland,  that  some  Act  of  Parliament  should  be  pasted. 

The  Earl  of  Lauderdale  obsferved,  that  after  this  judgment,  • 
declarator  woald  lie  against  any  heir  ef  tailzie  who  took  a  gras- 
sum ;  and  that  being  the  case,  this  judgment  would  give  rise  to 
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LORD  REDESDALE* 

MY    LORDS,  ^        1819^ 

THERE  are  two  entails  now  under  eoniideration»  ^j^^  ^,  „, 
i^^ng  to  different  estates,  and  with  different  limi-rQUEBHSBBmmT 
taklons  :    One  of  them  applicable  to  the  March  ^d  g^  j  /  ,3^^ 
Nsi]>PATH  estate,  with  respect  to  which  the  Eari  of  statement  of 
Widmyss  is  the  person  contesting,  with  the  Trustees  ^^'^JpJJ^ 
of  the  late  Duke  of  Queensberry  and  th6  tenants,  '^ 
Tdidity  of  leases  granted  by  the  Duke ;  the  other, 
applicable  to  what  is  called  the  Queen  sbbrrt  estate^ 
in  which  the  question  is  between  the  Trustees  of  the 
late  Duke  of  Queensberry  and  the  Duke  of  Buc- 
deuch,  upon  a  proceeding  somewhat  of  a  diflfefent 
deacription  from  that  in  the  former  case,  for  the  pur«( 
poae  of  obtaining  a  declaration,  that  all  the  teasM 
expressed  in  the  proceedings  to  have  been  granted 
by  the  late  Duke  of  Queendbierry,  of  the  Queensberry 
estate,  have  been  granted  according  to  the  power 
rested  in  him  by  the  entail  of  that  estate.     There  is 
also  this  distinction  betwixt  the  two  cases.     Witk 

soch  a  scene  of  litigation  as  absolutely  to  require  an  Act  of  iPar- 
liament  to  be  brought  in  to  declare  what  is  the  law. 

The  Lord  Chancellor  replied,  that  the  proposition  whicli  h0 
intended  to  make,  would  bring  before  the  Hoote  that  oeosidira- 
tion ;  and  he  hoped,  whenever  that  matter  should  be  broughir 
before  the  House,  the  peers  would  express  more  fully  their  opi- 
nions upon  that  subject. 

*  This  speech  was  delivered  before  the  conclusion  of  that  of 
tbe  Lord  Chancellor,  but  it  has  been  thought  pr^urable  id  pre- 
serve the  connexion  of  tbe  Lord  Chancellor's  judkilil  opiaioa 
by  postponing  these  observations  of  Lord  Redesdale. 
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respect  to  the  March  and  Neidpath  estate,  it  is  not 
cAiE  OF  THE  contcndcd  that  the  leases  which  are  now  in  question, 
QVEEwsBEBRT  wcre  authorizcd  by  any  power  contained  in  the 
deed  of  entail ;  for  the  leases  which  have  been  grant- 
ed are  not  either  for  the  grantor's  life,  or  the  life  of 
the  receiver,  which  is  the  only  species  of  lease  «l* 
pressly  referred  to  in  the  settlement  of  the  libidi 
and  Neidpath  estate.  With  respect  to  the  Queen- 
berry  estate,  the  leases  are  of  a  diflPerent  descriptiim; 
because,  supposing  the  word  *'  dispone^**  in  the 
entail  of  the  Qiieensberry  estate,  to  have  the  same 
effect  as  the  word  ^'  alien^**  the  leases  impeacl^  iR 
sought  to  be  supported  under  a  power  of  leasiagi 
which  is  contained  in  the  settlement  of  that  estate. . 
'  The  Jbrm  of  the  action  which  has  been  brought 
by  the  Trustees  of  the  late  Duke  of  Queensbory 
against  the  Duke  of  Buccleuch,  to  have  this  great 
number  of  leases  declared  to  be  good,  was  a  subject 
of  consideration  of  your  Lordships  when  this.caae 
was  before  your  Lordships  upon  a  former  occasion ; 
and  your  Lordships  directed  the  cause  to  be  remitted* 
back  to  the  Court  of  Session  in  Scotland,  to  review 
generally  the  interlocutor  complained  of  in  the  ap- 
peal then  depending;  and  special  directions  were 
given  as  to  the  points  to  be  reconsidered  upon,  such 
review. 

Upon  this  remit  the  Court  to  whom  it  was  made 
have  pronounced  an  interlocutor  repelling  the  de- 
fences, and  finding,  decerning,  and  declaring,  m 


iMiinit* 


Interiocutor 
oonseauent 
upuotne 
ramit. 


*  Lord  Redesdale  here  recited  the  words  of  the  remit,  which 
are  given  before,  p.  387. 
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ternuqfthe  original  Ubel  The  terms  qfthe  origin 
fial  Ubel  required  an  unqualified  declaration  in  favour  ^^^  ^,  ^^ 
of  all  the  leases  in  question.  It  would  have  been  to  ^vbsvibimt 
me  sopiewhat  satisfactory,  if  the  Lords  of  Session 
luid  diought  fit  to  express  that  they  had  considered 
the  several  subjects  respectively  to  which  their  atten* 
tion  was  particularly  called  by  the  remit,  and  had  ex- 
pressed that  they  had  so  done,  in  the  dedsioa  which 
they  have  made  upon,  the  sdbrject.  At  present,  we 
are  only  enabled  to  form  a  judgment liow  far  they  todL 
the  particular  subjects  into  their  consideration,  in 
ooueqaence  of  the  notes  with  which  we  have  been 
fionished,  importing  to  be  notes  of  what  fell  from  the 
Lords,  of  Session  respectively. 

Upon  those  notes  I  feel  myself  compelled  to  state,  Obsenmdons 
diat^  as  far  as  I  can  form  any  judgment,  the  Loi^  expr^^Tby^* 
of  Session  have  totally  mistaken  the  object  of  the  ^•f**^^ 

•^  ,  -        Session. 

remit'  in  one  point — that  object  not  being  to  obtaui 
the  ofanions  of  the  Lords  of  Session,  whether,  gene^ 
rally,:  an  action  of  declarator  respecting  the  validity 
of  the  leases  could  be  entertained;  but  whether^by 
the  persons,  and  under  the  particular  circumstaiy^ 
which  are  mentioned  in  the  remit,  such  action  could 
be  entertained  ?  Upon  ihat  subject  the  Lords  of 
Session  have  given  to  your  Lordships  no  satisfaction 
whatever.  It  appears  to  me  strange,  that  these  learn- 
ed Lords  should  have  so  mistaken  the  terms  of  the 
remit;,  but,  perhaps,  it  was  much  easier  to  mistake 
the  terms  of  the  reimit,  than  to  grapple  with  all  the 
difficidties  which  the  terms  of  the  remit,  not  mis- 
taken, might  have  imposed.  We  must,  however,  now 
deal  with  the  decision  such  as  it  is.  I  cannot  forbear 
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dbflerving  i|ko  updn  the  langnage  aaedmimQeof  iIk 
ciSB  or  THs  OKDAontds  Upon  the  subject,  with  respect  to  wluikiB^ 
«vBssftBBKKT  ha¥e  fallen  frdm  Noble  Lords  iq  this  House.  Tbeit 
18  a  style  and  s  manner  which  are  becoming  upon 
such  a  subject ;  and  I  will  only  say  at  preaentt  thaki 
cennotapply  tkatvrord  to  all  that  is  to  be  found  m 
some  of  these  memorials. — I  trust,  my  Lordsy  tJiat 
the  practice  will  not  be  continued. 
QuestioDi  \^jth  Inspect  to  the  leases  themselves. — In  tk 

ttpon  the  ^  • 

leases.  N^dpath  caso,  the  first  question  which  occiirsy  ansa 

upon  the  length  of  the  term  which  has  been  granbecL 
It  seems  to  be  a  very  serious  question,  To  whafc  eitat 
that  can  be  carried  ?  There  is  another  ewe*  npHi 
your  Lordships  table,  in  which  the  ^wation  is.  Whe- 
ther a  lease  of  999  year^  maybe  granted  of  an  entail- 
ed estate*  I  leave  yout  Lordships  to  consider  wfatt 
may  be  th«  eflfeet  of  leaseafbr  999  years  of  an  entailed 
estate.  Your  Lordships  will  recollect,  that  durii^ 
diat  term  ei  999  years,  the  estate  will  nomiBallf 
belong  to  one  person,  and  really  to  another;  Ast 
the  consequence  will  be,  that  the  power  and  influence 
of  luoh  property  will  be  divided — divided,  in  a  great- 
er or  less  extent,  according  to  the  possible  improie- 
ment  of  the  property,  or  the  diflPerence  in  the  vahe 
of  money,  from  time  to  time ;  and  at  length,  the  lessee 
for  999  years  may  have  an  infinitely  better  prop^tj 
than  the  tenant  who  succeeds  to  the  entailed  estate, 
and  the  power  and  influence  arising  from  the  estate 
will  be  wholly  in  the  lessee,  and  the  tenant  of  the 

*  The  Elgin  case,  since  decided  in  favour  of  the  lease,  on  the 
words  of  the  permissive  clause  of  the  entail.    V^ide  anie^  J».  4<  '• 
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ta3^  wiU4^  a  mere  annuitant.  One  of  the  greatest 

evib  affecting  another  part  of  the  united  kingdom^  ^  ^  or  thb 

viaes  out  of  the  leases  renewable  for  ever,  which  have  QVEEMsiBaav 

bom  granted  in  that  country,  where  leases  for  999  y  *^' 

yeara  have  also  been  granted,  to  a  great  extent,  lone  leases, 

Kbowing  all  the  political  evils  which  have  resulted  Il^wlS*fo7' 

from  that  practice,  I  take  it  upon  me  to  say,  that  if  ever. 

a  lease  for  999  years  can  be  granted  of  an  entailed 

estate  in  Scotland,  the  consequences  to  the  country 

would  be  infinitely  worse  than  any  which  can  result 

fisom  the  strictness  of  any  Scotch  entail.  When,  how- 

ewwtp  Judges  in  a  Court  of  Justice  take  upon  them^ 

selves  to  act  upon  what  they  conceive  political  evils, 

•r  political  benefits ;  and  when  they  hold  that  entails 

are  odious,  from  political  considerations,  which  is  the 

only  grmuid  I  know  of  upon  which  it  can  be  con* 

tended  that  entails  are  odious ;  they  should  consider, 

whstiiery  in  endeavouring  to  defeat  entails  in  this 

mamner^  they  are  not  producing  a  greater  political 

evil  than  that  which  they  are  attempting  to  avoid« 

But  I  do  not  understand  what  right  a  Court  of  £z|^edleiiee 

Justice  has  to  entertain  an  opinion  of  a  positive  law,  ^^S^jp* 

upon  any  ground  of  political  expediency.     I  have  <i«ci8i<>a' 

alwsya  been  at  a  loss  to  conceive  upon  what  ground 

a  Court  of  Justice  was  entitled  so  to  act.     The  Xe-* 

gidature  is  to  decide  upon  political  expediency ;  and 

if  it  has  made  a  law  which  is  not  politically  expedient, 

the  proper  way  of  disposing  of  that  law  is  by  an  act 

of  the  Legislature,  and  not  by  the  decision  of  aCourt 

of  Justice.   It  is  true,  my  Lords,  that  in  this  part  of  EntaUs  in 

the  country,  in  very  ancient  times,  contrivances  have  strojed  bj 

been  resorted  to  to  avoid  the  effect  of  a  statute,  also  a  {^f^^^j^**" 

very  andent  statute,  by  which  entails  were  counte- 
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1819.      nanoed — I  mean  the  statute  2>£  dokms.  This  haslieen 
cA.««^T.E    done  gradually,  andf by  yariouacootrif^^ 
«DB»f BEKET  fQuie  assistance  too  from  the  Legialatnre.    The  pie- 
'  judiees  of  those  who  conceiyed  themaelyea  int^ratod 
topreaenre  entails,  not  admitting  of  a  oomj^ete  leperi 
of  the  statute  de  doniSj  it  has  been,  in  ieflfect,  partiaDj 
repealed  by  such  contnyances,  and  these  contriytton 
haye  been  in  some  d^ree  countenanced  by  the  Le- 
An  anoiiiaij   gislature.     The  dSed  of  these  contaiyances  haa  now 
bythe  legis-    been  SO  long  considered  as  established  law,  that  it 
H^don!^  b    ^^^^^^  ^^^  be  questioned.     We  might  almoit  n 
ctmt.  well  question  the  constitution  of  the   Legialatme 

itself.  Lately,  it  has  been  my  duty  particuliiiy  to 
consider  that  subject  also,  and  I  fear,  your  Ldnlshq^ 
will  be  unable  to  find  by  what  law  a  omaidenfak 
part  of  the  constitution  of  the  Legislature  of  dds 
country  has  been  formed.  It  has  been  the  wok  of 
time,  and  has  been  sanctioned  by  length  of  time ; 
and  length  of  time  has  giyen  sanctity  to  the  pfactioe 
of  barrmg  entails  in  England. 
^•^inctiTO  The  learned  Judges  of  the  Court  of  Sessira  in 
lifhaodSootch  Scotland  seem  to  have  supposed  that  those  wlio 
^'^'  attend  the  decision  of  appeals  in  this  Houae,  aie 
disposed  to  judge  of  entails  in  Scotland  according 
to  the  law  affecting  estates-tail  in  England ;  and 
that  they  consider  estates-tail  in  Scotland  as  siini' 
lar  to  estates-tail  in  England.  On  the  contrary, 
it  seems  to  me  impossible  to  assimilate  the  laws 
of  the  two  countries  on  this  subject.  In  con- 
templation of  the  law  of  England,  as  it  now  stands, 
a  tenant  in  tail  has  a  quasi  perpetual  inherit- 
ance ;  he  has  powers,  which  certainly  do  not  belong 
to  a  tenant  of  a  tailzied  estate  in  Scotland — I  mean  a 
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tailzied  property,  protected  with  all  the  clauses  ne-  ^  1819^ 
cessary  for  that  purpose.  The  tenant  in  tail  incASEOPXHB 
England,  if  adult,  is  capable  of  rendering  himself  <^"^*''*****^ 
complete  master  of  the  land,  and  making  himself 
tenant  in  fee-simple,  unless  it  is  an  estate  held  under 
grants  of  the  Crown  of  a  particular  description, 
where  the  reversion  is  in  the  Crown,  and  estates-tail, 
generally,  where  the  reversion  is  in  the  Crown.  In 
"the  liM;ter  case,  a  tenant  in  tail  may  bar  all  but  the 
Crown,  though  he  cannot  bar  the  nght  of  the 
C^wn.  A  tenant  in  tail  in  England,  who  is  an 
adults  being  capable  of  barring  the  entail,  is  not 
bound  to  keep  down  the  interest  of  a  mortgage 
aflfecting  the  estate  out  of  the  rents  of  the  estate  ; 
Imt  with  respect  to  an  infant  tenant  in  tail,  the  rule 
'is  otherwise,  for  an  obvious  reason,  that  in  conse* 
quence  of  his  infancy,  he  is  not  capable  of  making 
an  absolute  disposition  of  the  estate,  and  therefore  it 
is  considered  that  those  who  receive  the  rents  for 
him,  are  bound  to  keep  down  the  interest  during  his 
infimcy.  A  tenant  in  tail  in  England  grants  a 
lease,  and  does  not  bar  the  entail.  The  lease  is  not 
void,  but  it  is  voidable.  If  he  grants  a  lease  with 
warranty,  and  there  are  assets  descending  to  the 
heir  of  entail,  the  lease  is  good  ;  because  the  war- 
ranty will  bind  the  heir  of  entail,  if  there  are  assets 
to  answer  that  warranty ; — if  he  grants  a  lease  with 
a  covenant  binding  the  heir  of  entail,  and  there  are 
assets  descending  to  the  heir  to  answer  that  cove- 
nant, the  heir  of  entail  is  so  far  bound,  as  to  be 
compellable  to  make  recompence  for  the  breach  of 
covenant  out  of  those  assets.  Therefore  it  is,  as  I 
conceive,  that  a  lease  by  a  tenant  in  tail  in  England 

VOL.  I.  L  L 
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1819^      is  not  absolutely  void»  but  voidable  at  t^  ?lo((tiw 

CASE  OF  TPB    ^  *^^  ^^^»  *^^  '^^^  ^^  ^^^  prpbably  be  avoided  or  vst 
QUEENSBERRY  bj  tfac  heir,  accordiug  to  circumstances.     The  # 

ference,  therefore,  between  the  condition  of  a  ten^pt 

in  tail  in  England  and  an  heir  of  entail  in  Sco|lap4 

is  such,  that  I  do  not  af^rehend  that  any  ^p^anfk 

who  has  been  conversant  with  the  law  of  IplnglsRJ 

is  likely  to  fall  into  any  of  that  confusion,  as  to  the 

nature  of  estates-tail  in  England,  and  the  nature  tf 

tailzies  in  Scotland,  which  the  learned  Judges  of  ik 

Court  of  Session  in  Scotland  seem  to  have  suj^pqs^ 

It  is  a  very   difficult  task,  unquestionably,  Iv 

persons  who  are  not  farmiliar  with  the  admioisteBtiMi 

of  the  law  of  any  country,  to  apply  their  mindif  §» 

fully  and  effectually  to  the  subject,  as  those  who  W 

familiar  with  it.     No  person  can  feel  thiit  moie 

strongly  than  myself.      Having   been  fear  tuelve 

months  only  in  the  situation  of  Speaker  of  tjhe  €1^ 

House  of  Parliament,   and  therefore  absent  froH 

Courts  of  Justice^  I  certainly  did  not  find  mysdC 

when  I  returned  again  to  a  judicial  situation,  W 

capable  of  applying  my  mind  to  the  sul^jpct  m  I 

should  have  been,  if  there  had  been  no  wterv^ 

between  my  following  the  profession  at  the  Bar,  mi 

my  holding  the  situation  of  Chancellor  of  {?ielsn4* 

I  have  heard  that  ope  of  the  moat  able  me^  wIh) 

ever  sat  in  the  Couit  of  Chancery  in  tbisQQWtryf 

(Lord  Cowper,)  having  ceased  for  four  years  to  b^ 

Chancellor,  in  consequence  of  a  chauge  in  th^  44^ 

ipinistration,  when  he  afterwards  came  back  tfi  tb^ 

office  of  Chancellor,  often  declared  that  he  did  fH^ 

feel  himself  so  ready  in  the  discharge  of  his  dut^iifl 

that  office  as  he  had  been  before.     ^Vhenever,  th^- 
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ftf^  I  judge  of  a  case  of  Scotch  law,  (bding  bouaidi      igig. 

mmeiAtiesBs  by  the  situation  in  which  I  stand,  te  c^g,  ot  mn 

•wi  a  judgment  upon  it  as  well  as  I  can,  and  as  #5EE»sAtt»t 

riMtty  one  of  your  Lordships  is  bound),  I  riways  hare 

ai|0dowy  of  myself  upon  the  subject,  md  always 

ibdtettfour  most  particularly  to  divest  myself  of  any 

Mlig  that  can  be  called  Ekigli^  prejudice.     I  hold 

NMI  to  be  a  most  imperious  duty,  because  I  m«st 

idhrft  that  it  is  likely  such  prejudices  should  exiet  in 

My  nrind.     But  if  I  am  to  discharge  my  dnty  aa  a 

Ej&ri  of  Parliament,  in  ghring  my  opinion  upon  eases 

&t  tppeal  which  come  before  this  House,  as  lor^  as 

flnr  Court  of  Appeal  shall  remain  in  this  House,  (and 

ttMC  of  your  Lordships  must  be  in  some  degree  at 

iMit  in  the  same  situation),  I  must  endeavour  to  make 

m^aiy  nrind  upon  the  subject  in  question  as  weH  as  I 

MM^  uklto  gr?e  the  best  judgment  I  can  form  upon  it. 

hk  judging  of  any  question  of  law,  it  has  always  The  princioie 
wpgemed  to  me  highly  important  to  discorer,  in  the  dsioM  to  be" 
0r$t  pkee,  what  are  the  principles  upon  which  per-  regarded. 
Mma  who*  hare  had  to  decide  upon  the  same  question 
oi  hm  hare  proceeded ;  because  I  donot  apprehend 
ittt  a  Court  of  Judicature  is  to  decide  capriciou^, 
or  iv  to  decide  because  it  will  hate  it  so,  or  as  has 
been  said  with  respect  to  the  Court  of  Chancery, 
beetionsly,  by  a  rery  learned  person,  Mr.  Sdden, 
Qiat  a  ju^ment  in  the  Court  of  Chancery  was  like 
tdting  measure  of  the  Chancellor's  foot,  one  CSuin- 
s^nr  having  a  long  foot,  and  another  a  short  (me. 
rhe  ofejeeC  of  every  person  in  a  judicial  situatidh, 
md  partrcularty  of  a  person  in  the  office  of  the 
aoble  Lord  on  the  Woolsack,  should  be,  and  I  con* 
?dve  always  has  been,  to  estdblish  certain  principles, 
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by  which,  not  only  he  shall  guide  his.  own  decisions 
CASE  OP  THE   ^^^  ^y  w^ich  others  may  decide  simikr  cases,  and 


QVBsvsBEERY  by  which  those  who  have  to  give  advice  on 

cases  may  be  able  to  give  proper  advice.  For  if  prin- 
ciples of  decision  are  not  established,  it  is  imposaUe 
to  say  what  will  be  the  decision  upon  any  case^  or 
what  advice  ought  to  be  given  by  those  who  are  con* 
suited  on  the  subject.  I  have  therefore  been  moit 
anxious  to  discover  what  are  the  principles  of  deci- 
sion which  the  Courts  in  Scotland  have  adqpted  m 
deciding  upon  the  powers  of  tenants  of  taibaed 
estates  in  Scotland  under  strict  entails.  With  re- 
spect particularly  to  their  power  of  granting  lewii 
(for  that  is  the  subject  which  is  immediately,  under 
your  Lordshjips  consideration),  I  find,  that  it  has 
Long  leases  been  generally  considered  that  a  lease  of  a  hog 
^mdo^.  duration  is  a  species  of  alienation }  and  your  Lord- 
ships have  accordingly  decided,  in  the  Wakefield 
case,  that  a  lease  of  ninety-seven  years  was  a  sp^dei 
of  alienation,  not  permitted  to  a  person  who  hdd  n 
estate  under  strict  entail ;  and  that  a  prohibitum  of 
alienating  prohibited  such  leases.  It  inunedurtelj 
occurred  to  me,  to  endeavour  to  discover  u]go%whit 
principle  this  was  so  determined.  The  principle, 
and  the  only  principle  which  I  have  been  able  to 
discover,  is  this, — that  the  prohibition  to  alienate 
extends,  generally,  to  any  lease,  the  lease  being,  in 
itself,  an  alienation  pro  tanto,  during  the  ccm- 
tinuance  of  that  lease,  except  so  £u:  as  a  rent  is 
reserved  upon  that  lease,  payable  during  its  con- 
tinuance. I  then  proceeded  to  consider  upon  what 
ground  any  lease  by  a  person  holding  under  a  strict 
entail,  could  be  good  against  the  successors  in  that 
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entul ;  and  according  to  what  has  fallen,  from  time       1819. 
to  time,  from  Judges  in  Scotland,  and  what  is  to  be  ^^^^  ^  ^^^ 
found  in  text-¥rriters  on  the  subject,  the  rule  is  this,  queensbbebt  ■ 

i«eases« 

—that  a  lease  of  a  proper  duration,  and  under  cer-  t^^  ^ 
tain  circumstances,  is  to  be  considered  as  a  fair  ad-  per  dumt^n 
ministration  of  the  estate,  which  it  is  necessary  to  the  necessary 
allow  to  a  person  holding  a  tailzied  estate,  for  the  ^d^nbtration 
purpose  of  giving  to  him  the  fair  benefit  of  the  estate 
during  his  right  to  the  enjoyment  of  it ;  because  if 
he  were  utterly  incapable  of  letting  any  lease  what- 
soever, the  consequence  would  be,   that  he  must 
either  hold  the  property,  however  large  it  might  be, 
entirdy  in  his  own  possession,  (a  thing,  in  many 
eases,  almost  impossible),  or  he  must  dispose  of  the 
possession  of  it  to  persons  whose  interest  would  ter- 
minate with  his  life.  That  inconvenience,  therefore, 
seems  to  have  been  considered  as  a  sufficient  ground 
for  aUowing  some,  but  it  may  be  difficult  to  say 
what  power  of  disposition  by  leasing,  to  a  tenant  of 
a  taihned  estate  in  Scotland.     The  language  of  all 
the  persons  who  have  spoken,  and  of  all  the  persons 
who  have  written  upon  the  subject,  has  been,  that 
they  considered  the  granting  of  leases  by  a  person  - 
under  the  restriction  of  a  tailzie,  as  a  due  adminis- 
tration of  the  estate,  and  a  species  of  administration 
which  was  necessary  for  the  enjoyment  of  the  estate. 
It  seems  to  me,  that  a  power  thus  yielded  to  ne-  The  power  of 
cessity,  and  yielded  only  to    necessity,   ought  tOtuJ^^i^^. 
be  bounded  by  the  necessity  which  compels  it  to  »«mw^  oit^^t 

■^  ,  •'  ,         *  to  be  boandcd 

be   yielded ;  -^  that  is,  by  that  which,    generally  bj  this  no- 
spe&ldng,  is  compatible  with  the  future  as  well  as  ^^••"'y' 
with   the  present  enjoyment  of  the  estate.    The 
future  possession  of  the  estate  might  be  injured, 

LI-  3 


504  CASES  IN  THE  HOUSE  OF  LORDS 

m9.      if  the  land  were  let  without  the  means  of  insurii^ 
cAsi  or  THi   '^*  proper  management  of  it,  in  consequence  of 
Q9WHaMji»T  the  lessee  not  having  a  certain  term  asd  interest, 
and  particularly  in  a  country  in  the  state  in  whieh 
the  greatest  part  of  Scotland  was  a  hmsdred  yean 
ago.     Where  a  country  was  capable  of  great  in* 
porement,  it  would  have  been  highly  injurious  to 
have  prevented  persons,  holding  estates  under  atrict 
entail,  from   granting  any  leasee  whatever,  that 
sheiild  endure  beyond  their  own  interest  in  distt 
estates.     The  limitation  which  I  have  stated  seeisi 
to  me  to  be  one  which  necessarily  arises  firom  de 
principle  on  which,  as  I  conceive,  an  indulgenee  in 
making  leases  to  bind  the  successor  has  been  idlofni 
to  tenants  in  tail ;  and  that  the  grant  of  a  leaae^ftr 
what  may  be  deemed  a  long  term,  (whaleiper  msj 
be  the  length  of  term  that  may  be  allowed),  is  not 
permitted  to  a  person  holding  an  estate  strietly  en* 
tailed,  being  prohibited  by  tl^  prohibition  of  aHena- 
tion ;  the  aUenation  by  lease  being  prolufaifaed  wlisre 
the  extent  of  the  term  granted  is  beyond  that  wUeh 
waa  necessary  for  the  proper  administrafcioB  ef  the 
estate.    When  I  sm  asked,  what  is  to  be  the  Hmita- 
tioii  of  a  leaas  under  sueh  circumstances^  I  ooi^b 
theft  ia  a  gieaA  difficulty  in  drawing  any  line  pie- 
cisely  i  but  if  there  is  to  be  no  limitation^  ^  is  pcr- 
feetly  clear  that  the  paroperty  may  be,  in  eflfect, 
alienated;  and  whasit  has  been  dedded  that  a  hag 
Itase  may  bean  aiienatio%  aa  in  the  WalasfiaU  ease, 
ifc  sypeara  to  me  perfectly  dear,  that  you  Bnal  eon* 
sider  the  ^uestiom  upon  every  lease  to  be^  whether 
that  whioh  has  been  done  ia  aUenation  or  ednsinistia- 
tien,  ascording  to  cireisasstmces. 
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In  ju^ng,  therefore,  of  the  Neidpath  case,  the       ^g^^- 
first  question  to  be  considered  is  the  length  of  dora-  case  or  ths 
tioxi  of  the  lease  of  Harestanes,  which  is  afifty-seyen  «"**»»»**»» 

'  ^  LEASES. 

years  lease,  not  quidified  by  any  circumstances ;  not  j^  ^f 
for  instance,  a  building  lease.     Was  it,  or  was  it  not  Harestanw : 

,    ,  ,  question  fts 

necessary  to  the  administration  of  the  estate,  that  a  to  duration. 
fifty-seven  years  lease  should  be  granted  ?  What  line 
is  to  drawn  between  fifty-seven  years  and  ninety-seven 
years  ?  A  ninety-seven  years  lease  your  Lordships 
lunre  determined  to  be  not  sustainable,  on  account  of 
tbe  length  of  time  ;  a  fifty-seven  years  lease  is  a  lease 
that  may,  probably,  endure  much  beyond  the  life  of 
the  granter.  It  may  be  made  by  a  person  at  a  very 
advanced  period  of  life :  his  immediate  successor,  (his 
son  perhaps)  may  also  be  at  an  advanced  period  of 
life  9  and  a  fifty-seven  years  lease  in  such  case 
likely  to  endure  during  the  whole  time  of  the  suc- 
cessor's holding.  If  it  should  so  endure,  what  is  the 
eonaeqnence  ?  The  administration  of  the  estate  du- 
liiig  tibe  time  of  the  succeeding  tenant  in  tail,  is  not 
in  the  hands  of  that  tenant  in  tail ;  it  has  been  pre- 
oectfpied  by  the  person  who  preceded  him  in  the  en- 
jojmKtnt  of  the  estate.  The  consequence  necessarily 
is,  that  the  person  who  so  succeeds  under  the  tailzie, 
has  not  the  same  power  of  administration  as  the  per- 
Mm  who  preceded  him  had  ;  and,  generally  speaking, 
hm  no  chance  of  having  the  same  power,  considering 
the  ordinary  term  of  human  life.  We  are  told,  that 
thiMscore  years  and  ten  is  the  ordinary  term  of 
liuanif  life  ;  and  if  threescore  years  and  ten  be  the 
otHmry  term,  consider  how  lai^  a  portion  of  that 
erdinary  term  a  lease  of  fifty-seven  years  will  occupy ; 
add  what  is  Uie  probable  state  of  a  succeeding  heir  of 
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1819.  entail  coming  to  the  possession  of  the  estate  under  a 
CASE  OF  THE  ^®*^  ^^  fifty-sevcn  years,  granted  in  the  latter  yean 
QUEEBiSBERBY  of  Ws  predcccssor.    That  consideration  also  called  to 
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my  attention  the  leases  with  covenants  to  renew ; 

for,  if  a  man  may  grant  leases  for  fifty-seven  years, 

and  may  covenant  to  renew  those  leases  for  fifly-seven 

years,  yearly,  as  long  as  he  lives,  what  is  likely  to  be 

the  situation  of  the  succeeding  heir  of  tailzie,  if  thit 

covenant  should  be  acted  upon  ?    Has  the  .successor, 

generally  speaking,  any  chance  whatever  of  having 

the  administration  of  the  estate  in  any  degree  ?    It 

Lfiase  of       appears  to  me,  that,  considering  the  case  upon  no 

badlnie*^  Other  groimd  but  the  length  of  time,  the  lease  of 

of  time  aioM.  Harestanes  is  one  that  cannot  be  supported  upon  any 

principle  upon  which  I  have  heard  it  asserted,  .that 

an  heir  of  tailzie,  who  is  prohibited  from  alienating, 

and  who  has  not  a  power  to  grant  leases  expresdy 

given  to  him,  can  grant  a  lease  ;  and  upon  that 

ground  alone,  I  should  be  of  opinion  that  that  lease 

is  capable  of  impeachment.     But  there  is  upon  tkat 

case  another  consideration,  which  is,  the  question  of 

Question  of    grassum.     I  cannot  understand  what  the  Lords  oi 

*'***°™'        Session  in  Scotland  conceive  grassum  to  be.     In  my 

mind,  grassum,  as  taken  on  the  leases  in  question,  is 

nothing  more  nor  less  than  anticipation  of  rent— it 

is  taking  rent  beforehand.     A  noble  Lord,  whom 

I  see  in  his  place,  will  recollect  the  common  espies- 

Grassamis     sion  in  Ireland,  of  ^ning  down  the  rent     What  is 

a^^la^  to  the  A'gi'^^um  but  fining  down  the  rent  ?     Is  there  any 

Rranterof  the  distinction  ?    I  Can  find  none.    Then,  if  nassiun  is 

lease,  instead         .  • 

of b^ paid  fining  down  the  rent,  what  is  grassum  but  rent? 
owner  of  Uie  ^^^^  P^^  beforehand  to  the  granter  of  the  lease,  in- 
®»^*^?'^^«  stead  of  being  paid  annually  to  whoever  should  be 
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owner  of  the  estate.  But  the  objection  which  I  state       1819. 
does  not  depend  upon  this  reasoning  alone:  the ^^^^ ^j, ^^^^ 
Courts  in  Scotland  have  determined  that  grassum  is  queensbibkt 
rent ;  they  have  determined  that  it  is  rent  with  re-  _.   ^  ' 

^  ^  .  The  Courts  of 

apect  to  teinds,  and  with  respect  to  superiors ;  and  Scotland  have 
ia  all  cases,  except  in  the  case  of  tailzied  estates,  gras-  ^sum  is  to 
sum  is  admitted  to  be  rent     Such  have  been  the  ^®  considered 

•     c\       1  **  rent  in 

decisions  of  the  Courts  m  Scotland.  Now,  what  can  questions  of 
be  the  distinction  between  the  same  thing  with  ^^^nties, 
respect  to  an  heir  of  tailzie,  and  with  respect  to  other  '^^^  "*  **i<»?«* 

*  .....  except  of  tail- 

persons  ?     When  an  heir  of  tailzie  in  possession  re-zied  estates ; 

ceives  a  sum  of  money  on  granting  a  lease,  for  what  ^^^  ^^^^^"iJe 

does  he  receive  it  ?    He  receives  it,  because  the  rentf^^^^P^^on. 

reserved  upon  the  lease  which  he  grants,  is  so  much 

less  than  the  value  of  the  land.     Grassum  would  not 

be  given  to  him,  unless  the  land  was  let  by  the  lease 

at  an  under  rate.     It  is  therefore  neither  more  nor 

less  than  rent  received  by  anticipation,  and  received 

by  one  heir,  instead  of  being  received  by  a  succession 

of  heirs.     In  the  Westshiells  case,  a  very  e^traordi-  Dediion  in 

nary  distinction  was  attempted  to  be  made.     The  caM. 

Court  of  Session  held,  that  though  what  was  granted  G'^.u^Je" 

^5  o  distinction 

by  the  name  of  grassum  was  not  rent,  yet  what  was  between  pre- 
given,  not  by  the  name  of  grassum,  but  in  the  shape  ^^^ 
of  bonds  for  the  payment  of  money  at  future  periods,  ^^^  ^^ 
was  rent.    It  appears  to  me  that  both  were  the  same 
thing.  What  difference  is  there  betwixt  my  receiving, 
upon  my  granting  a  lease,  i  oo  /.  or  my  receiving 
100/.  in  ten  years,  at  the  rate  of  lo  /.  a  year,  with 
interest  ?    Therefore,  in  the  Westshiells  case  it  ap- 
pears to  me,  that  the  bonds  which  it  was  determined 
should  go  to  the  succeeding  heir  of  entail  as  rent, 
were  just  the  same  thing  as  the  grassum  taken  in  the 
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SBtne  lease.     I  caoinok  dutiilgtiish  between  the  tvwpu 

CA9&OF  TBI  ^  ^^^^  ^^'^^  ^^  question  wHs  nade  ^di  repeet  to  the 
^oE^EMABBMi  imBsuiD  I  atid  I  believe  tliere  Wete  mmcfhs  wlrr  the 
persom  wba  claimed  the  braiefit  of  the  bonds  did  mbt 
think  fit>  either  to  resort  to  bis  father's  aisets^  £or 
the  purpose  of  demandiiig  a  proportion;  of  the  gnis* 
sutn,  or  to  attempt  to  set  aside  the  leasee  wkieh  hai 
been  granted,  provided  he  received  theboofe  fWDBB- 
ing  due  in  lieu  of  rent  The  eifect  of  graastm  iialss 
to  be  considered  in  another  point  of  view,  vrhielt  man 
particularly  relates  to  the  case  of  the  Queeashtiry 
estate  than  to  that  of  the  Neidpath  estate ;  and  jc^ 
to  a  certain  degree,  it  respect!  the  Neidpath  estate 
also,  if  the  opinion  that  the  rent  t6  be  reserved  opoa 
a  lease  to  be  granted  by  a  perioD  in  possetakm  of  a 
tulzied  estate  in  Scotland  must  be  the  last  luscrreJ 
rent,  is  well  founded.  Upon  vrhat  piinciple  tkat 
opinion  id  founded,  I  am  utterly  unable  to*  dimfm} 
fin*,  if  nothing  is  aid  in  the  deed  of  entail  upon  tlie 
sub^  of  rent,  I  cannot  see  vrhy  the  person  wlii  ib 
in  possession  of  an  entailed  estate  caimot  gmit  s 
lease  for  half  the  last  rent,  as  well  as  for  the  het 
rent.  I  can  see  na  just  ground  of  distinction :  I 
see  nothing  upon  wldch  I  dan  found  a  principle  ef 
deeision,  to  make  a  distinction  betweeai  these  two 
Where  there  easos  ;  and  therefore  I  so  fiu:  agree  with  those  Loids 
bidon^The      of  Session  who  held  that  the  tenant  of  an  entailed 

maj  lower      ]£  (ihey  mesu  to^  be  censistenty  where  diere  is  no  ex* 

^  ^ '        press  prohibition  te  the  eontrary }  for  if  the  tenant 

df  ataibied*  estate  haa  power  to*  gftait  a  lease  ier  sny 

tenoy.  where  there  are  no  e:stpress  words  in  the  deed 

of  entail  to  prohibit  it,  if  there  is  nol^ii^g  in  tibo  deed 
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of  ailittl  to  prohibit  granting  for  less  than  the  old  ^^^^' 
Ttnt,  there  is  nothing  to  limit  the  terms  on  which  the  case  ov  the 
lease  may  be  granted  ;  and  consequently  to  be  c<m-  Q'^kw"**** 
aistenty  those  who  hold  that,  where  there  is  no  ex-> 
press  prohibition^  a  lease  may  be  granted  for  any 
teraif  must  also  held  that  the  rent  may  be  let  down^ 
and  that  the  lease  may  be  granted  at  any  rent*  Most 
of  the  Lords  of  Session,  however,  are  of  opinion, 
that  the  old  rent  must  be  reserved ;  and  a  very  dis- 
tmguiahed  person,  whose  sentiments  upon  that  sub-* 
jed  have  been  read  by  the  noble  and  learned  Lord, 
saema  to  have  conceived  that  there  can  be  no  question 
but  that  the  old  rent  must  be  reserved.  But  upon 
what  principle  ?  I  can  see  none.  If  a  person  who 
18  in  poasession  of  an  entailed  estate  can  defeat  his 
SHoeesaor^  by  granting  a  lease  upon  a  graasum^  I  can 
ground  for  holding  that  the  rent  reserved 
bethe  old  rent,  or  that  it  may  not  be  any  rent 
hM^ver  snail.  But,  if  the  lease  is  granted  upon  a 
giassum,  and  the  old  rent  ia  nominally  reserved^  ii^ 
tfaeiMt  so  reserved  in  efifect  really  and  truly  the  old 
rtnl:  ?  Does  it  produce  the  some  thing  ?  Certainly 
nttfe;  Yomr  Lordships  know,  from  what  has  heem 
stated  m.  the  case  of  the  Queensberry  estate^  the 
eifect  of  the  grassiims  taken^  and  the  consequent 
bordens  brought  upon  the  estate,  if  with  respect  to 
to  others^  grasanm  ia  to  be  considered  as  rent  j  but, 
between  the  Dttke  of  Buccleuch  and  the  late  Duke 
o£  C^BBensbevry,  ia  it  not  to  be  considered  as  rent^  and 
tbai^  omseqiuentlyy  the  net  rent  now  to  be  received 
is  not;  idie  same  net  renbwhieli  waa  received  previous^ 
tm  dnr  leaaes  in  qneakimb 

Looking  at  the  cases  which  have  been  diaeided,^  it 


case. 
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1819.  strikes  me,  that  the  case  of  Leslie  v.  Orme^  which 
CASE  OF  THE  ^^^™®  before  this  House  during  the  time  Lord 
QUEEiiisBERRY  Thurfow  hcW  the  office  of  Chancellor,  has  established 

LEASES* 

Prind  1         Certain  principles  upon   which   I  should   wish  to 
estabiuhed  in  decide  the  present  case.  The  case  of  Leslie  v.  Orme 
decided   ^  ^'^^^  ^^^ '  ^^  entail  had  been  created  in  the  year  1 692, 
by  a  person  of  the  name  of  Patrick  Leslie,  by  which' 
he  disposed  of  lands  in  entail,  (with  the  usual  words 
prohibiting  alienation,)  to  his  second  son  Geoi^ge 
Leslie.     The  words  of  prohibition  contained  in  the 
deed  of  entail  were,  *^  that  it  should  not  be  law&l 
to  the  said  George  Leslie,  and  the  said  heirs  of 
tailzie,  to  sell,  annailzie,  or  dispone  the  lands  and 
'^  others,  or  any  part  thereof,  provided  to  them, 
'^  heritably  or  irredeemably,  or  under  reversion^  nor 
'*  to  grant  infeflments  of  annual  rent,  or  yearly  feu- 
^^  duties  thereof/'    There  followed  in  the  deed  of 
entail  these  words :  **  Nor  to  let  tacks  in  diminutkn 
'^  of  the  true  worth  and  rental  they  paid  before  die 
The  entail  in    "said  tack."     This  deed  of  entail  therefore  gene- 
notprohibic    rally  prohibited  alienation,  and  expressly  prohibited, 
foTMijdma-   ^^^*  *^®  setting  tacks  for  any  duration  of  time,  but 
tionof  time,    the  setting  tacks  '*  in  diminution  of  the  true  worth 
'*  and  rental  they  paid  before  the  said  tacks.'*    A 
subsequent  deed  was  executed  according  to  the  power 
vested  in  the  party  for  that  purpose,  taking  notice  of 
the  former  deed  of  the  8th  November  1692,  and 
reciting,  that  by  that  deed  it  was  prohibited,  con- 
ditioned, and  declared,  ^<  that  it  should  be  nowise 
^^  leisome  and  lawful,  nor  in  the  power  of  the  heirs 
*^  of  tailzie  therein  named,  to  set  tacks  of  the  lands 
**  therein  specified,  in  diminution  of  the  true  worth 
*'  and  rental  they  paid  before  the  said  tacks ;"  and  that 
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for  the  reason  stated,  he  was  disposed  to  change  this 
clause,  and  that  he  had  power  to  do  so ;  and  there- 
fore  he  did,  with  consent  and  advice  of  his  son  QUE£»8BBftKr 
George  Leslie,    "dispense  with,   and   annul  the^!  * 
*'  clause  above  specified,  as  freely  in  all  respects  as 
*'  if  the  same  had  never  been  conceived  or  insert  in 
^'  the  bond  of  tailzie  above  deduced : "  the  effect  of 
which  was,  to  strike  out  of  the  former  deed  of  entail 
the  words  prohibiting  leases  :  But  these  words  were 
added :  '^  So  that,  in  all  time  hereafter,  it  shall  be 
**  leisome  and  lawful  to  any  of  my  said  heirs  of 
'^  tailzie,  to  grant  tacks  and  assedations  on  any  part 
.  V  of  the  lands  contained  in  the  said  tailzie,  and  that 
*'  under  the  present  rental,  if  they  shall  think  fit 
and  expedient,  without  incurring  any  hazard  or 
danger  in  and  through  the  foresaid  irritant  clause, 
which  is  hereby  abrogate  and  taken  away,"   Now,  it  ccmtaiiMd  a 
my  Lords,  taking  these  two  instruments  together,  it  ^iJj^^^ 
seems  to  me  that  there  is  a  general  prohibition  of  *J>«»^<»>>«nd 
alienation;  and  that  there  is  an  express  power  of  gnnt  leasos 
granting  leases,  and  of  granting  those  leases  without  totion°oftom, 
limitation  of  term,  and  at  any  rent,  under  the  pre-^(lfor>^7 
sent  rental.     Unless  the  prohibition  of  alienation  ezbtiiig  rental, 
extended  to  prohibit  long  leases,  there  was  in  these 
instruments  nothing  that  prohibited  long  leases ;  but  YettheCoart 
it  is  perfectly  clear,  that  not  only  the  granter  of  5,ouehtinthat 
the  entail,  but  the  Court  of  Session,  did  conceive  ®"^*"  *^*^. 

was  somethuig 

that  there  was  something  prohibiting  long  leases ;  prohibitum 
for,  when  they  came  to  decide  upon  the  leases  °°^  ®"*^* 
granted,  they  declared  themselves  to  be  deciding 
upon  the  supposition  that  the  person  in  possession 
under  the  deed  of  tailzie  acted  in  the  execution  of 
the  power  of  leasing  so  granted ;  and  they  expressed 
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t»isu      tlus  to  be  their  eonatructioD  of  the  setdementt  in 

C49B  OP  THE  ^^  wordfl  of  theuT  decisioii. 

QyssvaBSAftT     Tba  first  person  who  canie  into  posseanpii  of  At 

LBA8E8 

Uilk«.Oiroe.^^*^  under  this  entail,  waa  a  person  of  the  nmt 
of  Peter  Grants  who  took  the  name  of  Leslie  ;  and 
he  having  had  a  litigation  with  reqpect  to  his  ti^ 
was  involved  in  considerable  expense ;  and  ftpecmi 
of  the  name  <^  Orme,  who  had  been  enqiioyail  faj 
him  to  direct  that  busineasy  had  consUerable  denMmds 
iqpon  him  for  money  on  that  account.  Part  of  the 
property  consisted  of  a  house  called  Fettemear,  wUdi 
had  been  a  mansianrhause^  but  at  that  time  waa  in 
great  decay,  and  not  capaUe  of  being  inliabited 
Mr.  Onne  obtained  a  lease,  dated  the  sgtb  IAbbA 
17^  of  thMtpart  of  the  estate  for  the  term  of  four 
nineteen  yfaam,  at  the  rent  which  had  been  bdare 
reserved  upon  a  former  lease.  The  considentioa 
for  this  lease  was  part  of  the  debt  due  to  Orms ;  and 
the  remainder  of  that  debt  was  to  be  aatiafied  h§ 
meana  of  another  instnm^nt,  enabling  Orme  to 
withhold  a  part  of  the  rent  reserved  by  the  leme 
till  the  whole  of  that  dd)t  should  be  diachaqged. 
Orme  also  obtained  other  instruments  after  men* 
tioned  from  Mr.  Ledie  GhranL  At  length,  the 
property  comprised  in  the  entafl  came  into  the  hands 
of  the  person  who  disputed  the  lease,  and  sought  ti 
radttoe  all  the  inatruments  obtained  by  Onne  from 
liedbie  Gtant^  as  contrary  to  the  powen  wbsefa  west 
vested  in  Ledie  Grant  by  the  deed  ol  entail  j  and 
he.likejviae  endearvomvd  to  reduce  them,  upoa  ^ 
groimd  of  frauds  practised  upon  LesUe  Grant  bf 
Orme.  The  ^testion  of  fraud  was  a  distinct  ques^ 
tioe^Mid  it  waadetermiMd  that  it  was  not  compe- 
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teiat  |o  ik»  p^iwn  who  tktn  raiigbt  to  inrastigite      i»tt. 
the  trwpao^om,  to  impeaeli  them  on  thk  ground  4  cios  ov  m 
«iid  t}ie  qH?0(;io9  which  finally  c»me  before  the 


Cpurt  wa^   upon  the    efifect  of  the  instrumenti  "^  ^^ 
^MCMted  by  Mr.  Leslie  Gmnt.     The  Lord  Ordi^ 
miry,  in  hm  interlocutor,  fom^,  with  reeipeot  to  the 
tiKlk  duted  99th  March  17<^,  whereby  LesUe  Gmnt» 
in  iKNAfiidcmtion  of  the  sum  of  992!.  154.  6iiL 
9(^Pg  of  premium  or  entvyimoney,  diacounted 
ffl[idalk)wed  to  him  out  of  a  hrgtr  sum  due  by  him 
to  Oimet  conform  to  accoimti  settled  between  them, 
Mt  in  leeie  the  lands  imd  baronies  of  Balquhiai  and 
IRetterwemr  to  Qrme,  for  the  apaee  of  fomr  nineteen 
f^amf  ftom  and  after  the  term  of  Whitsunday  17^, 
4br n  vmt  or  tacWuty of  9,062 L  Ss.  3d. Scots : 
That  as  by  4iie  two  deeds  of  enteil,  the  heirs  of  en- 
tail weie  put  under  no  restriotton  as  to  ishe  number 
of  yeamfor  which  leases  might  be  granted,  they  were 
atffiKrty  to  grant  k&aes  for  any  term  of  yearo  they 
thou^t  proper,  and  therefore  sustained  the  drfenee, 
find  a^mkied  the  defender  from  the  reduetion  of  liis 
tsdky  inso  iar  as  challenged  on  account  iif  its  heti^ 
gnatedifor  such  an  unusual  teem  of  years,  ^^  seventy- 
^  MX  yean;''  and  in  so  far  aa  this  tadiL  was  chdU 
leiged  on  account  of  its  being  granted  for  a  rent  or 
taok^utgr  icbw  xubat  the  kmds  end  estate  "mem 
weriift,  and  did  or  might  have  paid.    The  Lord 
Ordinary  foomd,  that  though,  by  tiie  tailaie  of  said 
eiatatet  in  169&,  the  heirs  of  entail  were  rastrained 
fxamsetting  tacks  in  diminution  of  the  true  worth 
^nd  lental  they  joaid  before  the  said  taeks,  as  the<on* 
teilar  fay  anotlier  deed  in  1707  did  dkpenae  widi  and 
awiuji  that  elause,  siddike  and  as  jfreely  as  if  Ae 
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1819.  ^  same  had  never  been  conceived  nor  insert  in  the 
CASB  OF  THB  ^^^  of  tailzlc ;  declaring  the  same  to  be  void  and 
QUBuisBEE&ir  null  in  all  time  coming,  so  that  in  all  time  thereafter 
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LedieJ  Onn  ^'  ^^^^^  ^  Icisomc  and  lawful  to  any  of  the  said 
heirs  of  tailzie  to  grant  tacks  of  any  of  the  landa^ 
and  that  under  the  present  rental,  if  they  should 
think  fit  and  expedient,  without  incurring  any  hasard 
or  danger  in  and  through  the  aforesaid    irritant 
clause,  which  was  thereby  abrogate  an^  taken  awsy. 
The  Lord  Ordinary  then  ^*  found  that  the  tack  in 
'^  1 769  was  not  liable  to  challenge  by  the  pursuer  as 
granted  for   an  under  rent  or  tack-duty;    and 
separatim   found,   that   the  said   tack-duty  of 
**  9,062 1.  Ss.  3  d.    with   the   discount    given  of 
*'  992/1  15  ^.  ^\d.  sterling,  in  name  of  preniium  or 
grassum,  was  superior  to  any  rent  these  lands  did 
then  pay  or  had  formerly  paid,  and  therefore  npcn 
that  ground  also  sustained  the  defence,  and  assnl- 
*^  lied  the  defender  from  the  reduction  of  that  tad^/' 
CoDitnictioD  The  latter  part  of  this  finding  shows,   that  at  the 

of  the  words       .  /.ii.-  1  /•ii 

<'  true  wortii  time  01  that  decision,  there  was  not  so  perfectly  dear 
rental.''  ^^  opinion  of  what  was  the  construction  of  the  words 
^*  the  true  worth  or  rental,''  contained  in  the  first 
deed  of  entail,  as  is  now  alleged ;  and  the  pursuer 
had  attempted  to  impeach  the  lease,  as  granted  for  a 
rent  or  tack-duty  below  what  the  estate  and  lands 
were  worth,  and  did  or  might  have  paid.  The  third 
deed  under  challenge,  was  an  obligation  and  assigna- 
tion of  even  date  with  the  tack  thus  granted  by 
Leslie  Grant  to  Orme,  whereby,  for  the  causes 
therein  expressed,  Leslie  Grant  assigned  to  Qrme, 
his  heirs,  &c.  for  his  own  behoof  and  that  of  the  other 
creditors  of  Leslie  Grant,  therein  mentioned,  the 
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imm  of  4,470  /•  is»  gd.  Scots,  being  the  balance  of      1819. 
the  above  tack-duty  over  and  above  3,600/.  reserved 
to  Leslie  Grant ;  this  instrument  containing  a  dis-  queensbebrt 
diaige  of  the  said  4,470  /•  1  ^.  9  d.   of  the  said 
tack-duty,  until  such  time  as  the  debts  above  men- 
tioned should  be  satisfied;  and  with  this  proviso, 
that  in  case  any  of  the  heirs  of  tailzie  should  refuse 
to  ratify  these  his  deeds,  the  aforesaid  tack-duty  of 
9,062/.  8^.  3d.    Scots  should    be    restricted    to 
3y6oo/.  until  the  aforesaid  debts  should  be  paid. 
Upon  this  the  Lord  Ordinary  found,  that  the  assign- 
ment and  restriction  of  the  tack-duty,  for  the  pur- 
poses therein  mentioned,  viz.  for  payment  of  the 
debts  contracted  by  Leslie  Grant,  who  held  the 
estate  under  the  foresaid  entail  prohibiting  the  con- 
tracting of  debts,  the  restriction  of  the  tack-duty, 
snd  the  assignment  of  the  surplus  of  the  tack-duties 
to  Orme  in  payment  and  satisfaction  of  the  debts 
due  to  him  and  the  other  creditors  mentioned  in  the 
deed,  could  not  be  effectual  beyond  the  life  of  Leslie 
Grant,  and  such  of  the  other  heirs  of  entail  as  should 
ratify  and  confirm  the  same ;  and  as  it  was  accordingly 
ratified  and  confirmed  by  the  pursuer's  father,  the 
Juord  Ordinary  sustained  the  defence,  and  assoil- 
zied die  defender  from  the  reduction  of  the  said 
deed,  so  far  as  respected  the  restriction  of  the  tack- 
duty  and  assignment  of  the  surplus  over  and  above 
the  3,600/.  during  the  lifetime  of  Leslie  Grant 
and  of  the  pursuer's  father  ;  but  reduced  the  same, 
80  far  as  r^arded  the  restriction  and  assignment  of 
the  tadc -duty  from  and  after  the  death  of  the  pur- 
suer's father,   and  reduced  the  same   accordingly. 
The  reducing  the  rent  for  the  purpose  of  paying 
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1819.  debts  was  not  within  the  power  of  leasing  whibh  hti 
CASE  OP  THE  ^^^  granted,  and  was  a  mode  of  charing  die 
QUEENSBERRY  estate  with  those  debts,  which  was  expressly  restramed 
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Lesii    o      ''^y  *^^  ^^^^  ^^  entail ;  and  yet  Leslie  Grant  miglft 
have  done  the  very  same  thing  in  another  way,  ff 
he  might  have  granted  a  lease  at  a  less  rent,  inifeeid 
of  granting  it  for  the  larger  rent,  and  thus  m^ 
have  given  the  benefit  of  the  depression  of  the  rent, 
to  the  extent  in  which  a  benefit  was  intended  tD  be 
given  by  this  deed,  which  was  found  not  to  be  a^ 
cording  to  the  powers  which  he  had;     I  meniioD 
this,  particularly  with  this  view,  that  it  is  perftctfy 
clear  that  the  Court  of  Session,  at  that  time,  did  not 
consider  that  what  a  man  might  have  done  in  one 
way,  he  therefore  could  do  in  another.     The  urtcr- 
locutor  farther  noticed,  that  the  tack  of  the  sgtb 
of  March  1 769,  reserved  to  Leslie  Grant,  his  h«n 
and  assigns,  a  faculty  or  privilege  to  resume  the  pos- 
session of  the  mansion-house^  offices^  and  gardens^ 
and  mains  of  Fettemear,  upon  twelve  months  pre- 
monition, upon  an  abatement  from  the  tack-doty  of 
430/.  45.  lorf.  Scots,  but  that  that  reservation  had 
by  deed  in  August  1 769  been  discharged  and  an- 
nulled, so  far  as  respected  assigns,  and  was,  by  deed 
of  the  7th  September  1773,  again  restricted  and 
limited  to  Leslie  Grant  himself,  and  the  heirs  mate 
of  his  body.     Upon  this  the  Lord  Ordinary  found, 
that  as  the  said  Leslie  Grant  was  under  no  restraint 
or  limitation  from  granting  tacks  of  all  or  any  parts  rf 
the  said  estate,  and  for  such  rent  or  tack-duty  as  he 
thought  proper,  there  laid  no  challenge  at  the  pur- 
suer's instance,  either  of  the  tacks  themselves,  as 
comprehending  what  was  denominated  the  iQansion- 
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boQM,  officii)  ftc.  of  Fetteraear,  or  restrictidn  of  vi\^ 
the  nfimiaid  reserved  faculty  to  the  exclusion  of  the  ^^^^  ^^  ^^ 
heirs  and  assignees  of  Leslie  Grant,  other  than  the  Q^sEiASBBnat 
heM  tnaie  of  his  body,  and  therefore  assoilzied  the  J^\,  ' 
defeftdm*  fVom  the  reduction  of  the  several  re- 
atrtetiotis  of  the  said  faculty.  The  Lord  Ordinary 
theciy  after  noticing  that  the  pursuer  insisted  that  the 
ttidifnitad  {x>wer  of  granting  tacks,  for  any  nunibdi* 
irf'yMra,  without  limitation,  ought  not  to  comprehend 
til6  tilansion-house,  offices,  &c.  of  Fettemeari  as 
being  the  jj^rincipal  mansion-hoiise  of  the  family^ 
f&MA  that  there  was  no  evidence  that  it  was  the 
manriiM-house  of  the  f  amity ^  or  had  been  occupied 
^md  possessed  as  such,  for  many  years  before,  but 
WM^  in  a  great  measure,  ruinous  and  waste,  and  as 
t^  tiilsde  itself  made  no  such  exception,  repelled 
lltat  reas<m  of  reduction.  The  last  deed  under  chal- 
Inge^  wtis  a  tack  or  contract  nth  September  1773, 
v/keifkfj  Leslie  Grant  did,  for  the  causes  and  con- 
sideratioHS  therein  mentioned,  not  only  ratify  the 
afciresaid  tacks,  but  prorc^ted  the  same  for  the  fiir- 
ther  tentt  rf  nineteen  years,  upon  receiving  payment 
of  a  premhmi  or  grassum  of  25  /.  sterling,  arid  the 
TmA  Ordinary  sustained  the  defence  against  the  re-^ 
dtictlon  of  this  tack,  and  assoilzied  the  defender. 
The  case  afterwards  came  before  the  Lords  of  Session^ 
atid  the  Court  so  far  di£Pered  from  the  Lord  Ordinary^ 
ifiat  they  sustained  the  reasons  of  reduction  of  the 
deed  (tf  iiestriction  granted  by  Peter  Leslie  Grant  to 
Orme,  dated  the  5th  day  of  August  1 769,  and  of 
ikte  deed  of  restriction  and  tack  granted  by  Peter 
Leslie  Grant  to  Orme,  dated  7th  of  September  1 773, 
amd  also  of  the  tack  grantsd  by  the  said  Peter  Leslie 
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1819.      Grant  to  Orme,  dated  the  nth  of  September  1773 } 


CASE  OF  THE 


and  remitted  to  the  Lord  Ordinary  to  proceed  ac^ 
QUBENSBERRY  cordiugly.    The  Lords  of  Session,  therefore*  agreed 

LeslM  o  ^^'^  *^  ^^^  Ordinary  with  respect  to  the  power 
of  granting  leases  at  any  rent,  and  without  any  re- 
striction as  to  the  term,  under  the  words  contained 
in  the  second  deed  of  entail,  but  held  that,  notwitb- 
standing  the  terms  of  that  power,  and  although  that 
power  was  granted  in  general  words,  extending  to 
all  the  estate,  without  any  exception  of  the  manaoD- 
house,  the  mansion-house  and  lands  could  not  pro- 
perly be  considered  within  the  terms  of  that  power, 
because  they  were  the  mansion-house  and  remdenee 
of  the  family,  the  Lords  finding  that  Fettemear  was 
a  mansion-house,  against  the  finding  of  the  Lord 
Ordinary.  They  also  considered  the  subsequent 
lease,  by  which  an  additional  term  of  years  was 
the^urt  of  ^^^^  to  the  first  term  of  four  nineteen  years,  as  not 
Session  affirm-  within  the  Dowcr  I  and  the  decision  of  the  Court  of 

6d  on  appeal  ,  "■■ 

'  Session  was  affirmed,  on  appeal,  by  this  House. 

I  conceive,  therefore,  that  in  this  case  of  Leslie 
held  good  bj^*  V.  OrmCf  the  Court  of  Session,  and  this  House 
virtue  of  the    aflirming  what  was  done  by  the  Court  <rf  Sesdon, 

power,  though  '^    ,  ...  i^       j     • 

otherwise  havc  established  by  their  decision,  as  far  as  that  deci- 
^^  ^  '  sion  has  any  authority,  that  the  lease  in  question, 
in  the  case  of  Leslie  v.  Orme^  was  to  be  sustained 
under  the  express  power  given  by  the  deeds  of  entail; 
and  that,  therefore,  it  was  to  be  in  all  respects  in 
conformity  with  that  power  ;  that  it  was  the  exj^fess 
power  under  that  settlement  which  enabled  Leslie 
Ghrant  to  grant  a  lease  of  that  long  endurance,  and 
at  the  rent  reserved,  and  to  take  the  grassum  which 
he  did  take.    I  cannot  conceive  how  there  could 
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Otherwise  be  a  question  with  respect  to  the  lease  which       i8i9^^ 
was  sustained.     If  Leslie  Grant  could  have  made  ^^^^  ^^  ^^^ 
that  lease,  though  every  thing  had  been  thrown  out  queehsbeeet 
of  the  entail  which  expressly  gave  that  power,  would  .,.    '  ^^^ 
first  the  Lord  Ordinary,  and  then  the  Court  of 
Session,  have  expressly  sustained  the  lease  as  good  by 
force  of  the  power,  the  Court  of  Session,  in  con- 
struing that  power,  holding  by  implication,  con-'IT^™J«^ 
trary  to  the  express  words,  that  the  mansion-house,  joining  held 
and  the  lands  adjoining  it,  were  not  within  that^^^^ 
power.     Under  these  circumstances,   therefore,   I  power,  though 
c<mceive  that  the  case  of  Leslie  v.  Orme  tends  to 
ahow  that  that  which  is  now  said  to  have  been  the 
old  law  of  Scotland,  was  not  considered  as  the  law 
at  that  time.     It  seems  also  clear,  that  the  power 
which  an  heir  of  tailzie  has  to  grant  leases,  so  far  as 
he  has  that  power,  is  subject  to  the  exception  with 
respect  to  the  mansion-house,  and  the  lands  which 
belong  to  it ;  an  exception  which  indeed  is  pretty 
generally  admitted.    That  exception  was  understood 
both  by  the  Lord  Ordinary  and  the  Court  of  Session ; 
for  though  the  Lord  Ordinary  did  not  determine, 
as  the  Court  afterwards  did,  with  respect  to  the 
house  and  land,  it  appears  that  he  considered  the 
house  as  not  the  mansion-house,  but  waste,  though 
he  also  relied  on  the  general  words  in  the  power,  in- 
cluding all  the   estate  without  exception.      The 
Court,  on  the  contrary,  considered  that  Fettemear 
was  properly  the  mansion-house  of  the  estate,  and 
therefore  not  properly  comprised  within  the  leasing 
power,  notwithstanding  the  words  of  that  power, 
which  extended  to  the  whole  property.     The  result 
appears  to  be,  that  it  was  then  understood  that  an 
heir  of  tailzie  cannot  grant  a  lease  of  the  entailed 
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manaioH^house  and  laiidg  occupied  with  it,  but  thil 
cAst  OF  THE  *^®y  s^^  ^^  reserved  for  the  use  of  the  next  heir  rf 
9VBB1I81BBBV  tailzie,  when  he  comes  to  the  enjoyment  of  the  estate. 

Upon  what  principle  can  (hat  have  heen  determined  ? 


Lease  of  a  It  can  onl  J  have  have  been  determined  upon  tUi 
cept^be^use  principle,  that  the  heir  of  tailzie  whp  is  in  poiaesiion 
not  nccestary  y^  generally  no  right  to  grant  a  lease  but  for  the 

for  the  enjoy-  o  j  ty  ry 

ment  pf  db^  purposes  of  his  own  enjoyment  of  the  property ;  and 
pn^y.  therefore  he  has  no  right  to  grant  the  mansionThoiiie^ 
because  that  is  not  necessary  for  his  enjoyment  of 
the  property,  according  to  the  view  of  the  creator  of 
the  entail,  who  is  supposed  to  have  intended  that  the 
person  in  possession,  as  heir  of  tailzie,  should  have 
the  mansion-house,  and  the  lands  belonging  to  it, 
for  his  own  occupation.  This  appears  to  me  to  show 
decisively  what  is  the  principle  upon  which  any  kaie 
by  the  heir  of  entail  must  stand,  unless  gnmtod 
under  an  express  power ;  for  I  cannot  imagine  on 
what  ground  the  mansion-house  and  the  lands  adjoin^ 
ing  it  are  excepted  from  the  general  power  of  leasiiig 
attributed  to  the  tenant  in  possession  of  an  entailed 
estate,  withoutany  express  words  forthepurpop^  unlets 

the  power  of  leasing  is  to  be  considered  as  ariungfrom 
the  necessity  of  leasing  for  the  purpose  of  enjoyment, 
and  therefore  not  extending  beyond  that  neceasity. 
For  what  reason  was  it  determined  in  LesUe 
V.  Orme^  that  the  lease  for  four  nineteen  yoiffa  was 
not  a  lease  struck  at  by  the  prohibition  of  alienatioii? 
because  the  power  of  leasing  given  to  the  tenant  ia 
tail,  gave  him  a  right  to  g^nt  a  lease  at  any  rent  he 
pleased  ;  and  if  the  lease  vias  good  at  any  went  hf 
pleased,  the  reason  for  avoiding  the  lease,  on  the 
ground  of  alienation,  did  net  apply. 

With  respect  to  the  case  of  the  Queensbervy  estate. 
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in  wliich  the  Duke  of  Buccleuch  is  the  person  com-       1819. 
to  your  Lordships,  the  word  "  dien  "  is  not 


CASE  OF  THE      . 

contained  in  the  deed  of  entail,  but  the  prohibition  queensber&t 
uses  (mly  the  word  *'  dispone ;"  and  the  question  is,  ^^  ^' 
Whether  the  word  *^  dispone"  is  equally  effectual Queeosberry 
fqr  the  purpose  as  the  word  "  alien  ?"    I  will  not  ^^^** 
trouble  your  Lordships  by  going  through  all  that  is^»  the 
to  be  found  in  Acts  of  Parliament,  and  in  text-  *^®  J?  "•• 

'  and  efiect  as 

writers,  upon  the  effect  of  the  word  "  dispone."  It  the  word 
af^ears  to  me,  that  it  is  fully  equivalent  to  the  word 
^'  alien,"  and  that,  in  this  very  settlement  of  the 
Queensberry  estate,  it  is  unquestionably  used,  as 
already  stated  by  the  noble  and  learned  Lord,  as 
equivalent  to  the  word  *'  alien."  Upon  that  subject, 
I  am  relieved  from  difficulty  by  the  opinions  of  the 
Lords  of  Session,  because  a  great  majority  are  of 
<^mion,  that  the  word  *'  dispone  "  has  in  this  deed 
of  entail  the  same  effects 

Tlie  next  consideration  respects  the  alternative  Alternative 
leases ; — the  leases  which  are  to  endure  for  so  many  p^j^*r^|2tid- 
years,  if  such  be  the  power,  and  so  on,  till  reduced  nistration  of 

•^        .  T  i_  i_       the  estate,  and 

to  mneteen  years.  It  appears  to  me,  that  such  a  void  becanse 
letting  of  an  estate  cannot  be  deemed  a  proper  ad- 
ministration ;  for  how  is  the  person  who  succeeds 
to  the  estate  tail  to  ascertain  for  what  term  the  lease 
is  to  endure  ?  By  the  terms  of  the  lease,  the  en- 
durance is  to  be,  ^rstf  decided  by  the  Court  of 
Session,  and,  lastli/j  by  this  House.  In  the  mean 
time,  what  is  to  become  of  the  rent  ?  How  is  the 
property  to  be  managed  ?  How  is  the  rent  to  be 
paid  ?^  Upon  a  lease  which  is  to  bind  the  succeeding 
faeir  of  entail,  that  succeeding  heir  of  entail  ought 
to  know  immediately  to  what  extent  he  is  bound  i 
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1819.      he  ought  to  have  the  power  to  go  immediately  t0 
CASE  OP  THE   *^^  person  who  is  the  tenant,  and  say,-—*'  Give  me 
QDEEvsBEEET  "  the  reut  reserved  by  that  lease.*'     But  the  sue- 
ceeding  heir  of  entail  under  these  leases  must  wait 
until  the  decision  by  the  Court  of  Session,  or  by  this 
House,  shall  have  ascertained  their  validity  and  ext^^ 
or  he  must  receive  under  some  convention  between 
the  parties,  or  under  a  protest,  to  avoid   affinnnig 
the  leases ;  and  until  such  decision,  he  cannot  know 
to  what  extent  he  is  bound  by  the  leases*     Is  Aat 
the  state  in  which  the  succeeding  heir  of  entail  is  to 
be  placed  ?    And  can  tfiat  be  deemed  a  legal  digpfh 
sition  of  the  estate,  which  has  such  an  efkct  ?    It 
appears  to  me,  therefore,  that  these  alternative  leases 
cannot  be  good,  because  the  term  is  not  certain* 
What  is  a  lease  for  a  term  ?     A  lease  must  have  a 
certain  wA,  according  to  the  law  of  Scotland.   What 
is  the  certain  ish  of  these  alternative  leases  ?     Will 
any  of  your  Lordships  be  able  to  tell  me,  until  tbis 
House  has  decided  the  case? — Can  any  of  your  Lord- 
ships say  what  is  the  ish  ?     Is  it  a  good  lease  accord- 
ing to  the  law  of  Scotland,  independent  of  any  other 
consideration,  not  having  a  certain  ish  ? 
Corenants  to       There  is  another  question  which  arises  upon  the 
covenants  to  renew,  from  time  to  time,  by  annually 
granting  leases  for  nineteen  years.    These  covenants 
to  renew  have  no   operation   beyond  this,^— they 
obliged  the  person  who  entered  into  these  covenants, 
to  renew,  at  the  rent  agreed  upon  between  the  par- 
ties, from  time  to  time,  during  his  life,  however  Icwg 
the  duration  of  that  life  might  be.     Supposing  a 
lease  upon  a  grassum  with  a  covenant  of  that  descrip- 
tion by  a  person  of  two  or  three  and  twenty,  who 


renew. 
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might  live  fifty  or  sixty  years  aft;en¥ard8.   The  gras-      isio. 
sum  to  be  pdd  upon  such  a  lease  ought  to  be  calcu-  ^^^^  ^^  ^^^ 
lated  according  to  the  value  of  the  life  of  that  person^  queehsbmet 
as  the  lease  would  be,  in  effect,  a  lease  for  nineteen 
years,  and  for  as  many  additional  years  as  the  life  of 
that  person  would  probably  endure,  which,  upon  the 
contingencies  of  lives,  is  an  operation  of  calculation. 

The  question  of  grassum  is  in  some  respects  a  dis-  Qnettion  of 
tinct question,  though  it  operates  both  with  respect f^ctof pr^ 
to  the  alternative  leases  and  the  cofvenant  to  renew.  ^^J^/^ 
The  question  with  respect  to  grassum  applying  to  the 
Neidpath  estate,  is  a  question  not  depending  upon 
any  particular  words  in  the  deed  of  tailzie,  but  simply 
upon  the  right  which  a  tenant  in  tail  has  to  make 
leases  of  the  estate  tailzied ;  for  although  there  is^a 
particular  power  contained  in  that  entail,  that  power 
does  not  apply  to  any  of  the  leases  which  have  been 
granted ;  and  consequently  the  question  in  the  Neid- 
path case  is.  What  is  the  effect  of  the  grassum  upon 
a  lease  granted  by  the  tenant  of  an  entailed  estate, 
with  respect  to  whom  there  is  no  particular  prohibition 
of  granting  the  lease  in  question,  but  where  the  lease 
in  question  can  only  be  affected  by  the  prohibition 
of  alienation  ?     What  is  the  effect  of  grassum  ?     As  iE£hct  of 
a  lease  is  a  disposition  of  the  property  for  a  certain ^^togranter 
period,  the  effect  of  taking  a  grassum  is,  to  give  to  ^^i^J^^JJ!! 
the  person  who  grants  the  lease  a  rent  for  the  estate  than  to  his 
different  from  the  rent  which  the  person  who  sue-  *"*^^^"®^' 
ceeds  him  in  the  estate  will  receive  during  the  con- 
tinuance of  that  lease.     What  is  "  rental?**  What 
is**  rent?**     What  is  **  grassum?**     Grassum  is  Grassum, 
taking,  beforehand,  that  which  otherwise  would  be  ren?^i,^iine 
taken  half  yearly,  or  annually,  according  to  the  terms  t^- 
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181^.  of  a  lease :  It  appears  to  me  that  "  gnsgmo,'^ 
cAgR  OF  THE  "  rental,"  "  rent,"  or  whatever  word  may  be  used, 
^vssNftBEB&Y  ai^,  in  reality,  one  and  the  same  thins. 

The  disposition  which  is  contained  in  such  a  lease 
made  by  a  tenant  of  tailzie,  restrained  only  by  w(n:«1s 
prohibitmg  alienation,  is  a  disposition  of  property 
during  the  period  for  which  that  lease  is  granted,  in 
which  there  is  a  reservation  of  annual  rent,  for  the 
benefit  of  the  person  who  succeeds  him  $  but  thai 
reservation  does  not  convey  the  same  benefit  as  that 
which  he  stipulated  for  himself.    If  a  lease  weie 
granted  for  nineteen  years,  or  any  other  t^rm,  re- 
serving, for  ten  years,  or  so  long  as  the  granter  aboidd 
live,  1 00  ^  a  year ;  for  the  remainder  of  the  tenn, 
1  o  /•  a  year,  I  have  not  heard  it  asserted  that  that 
would  be  a  good  lease  against  a  succeeding  hdr  oi 
entail.     If  a  lease  is  granted  at  lo  /.  a  year  for  the 
whole  term,  and  a  grassum  is  taken  equivalent  to 
goLsL  year  during  the  first  ten  years,  what  is  the 
difference  ?    This  would  be,  what  was  called  in  the 
Westshiells  case,  a  contrivance,  which,  it  was  said,  if 
dexterously  executed,  was  to  be  sustained,  but  if  not 
dexterously  executed,  was  not  to  be  sustained.    If 
Words  pio-     therefore  the  words  prohibiting  alienation  a£feet  any 
t^^«fl6ct  a  ^^^^  granted  by  the  person  in  possession  of  the 
leaM  which     tailzied  estate,  they  must  affect  a  lease  which  does  not 
serve  to  the     rescrvc  to  the  persou  who  may  succeed,  the  same 
^^^^J^  benefit  which  die  person  who  granted   the  lease 
as  to  the       derived  from  it,  according  to  the  term  of  his  enjoy" 
^e.  ment  of  the  estate ;  because,  whatever  ben^t  was 

so  derived  from  the  lease  by  the  person  granting  it, 
would  be  exactly  the  same  thing  as  the  benefit  de* 
rived  from  reserving  a  lai^e  rent  for  the  life  of  the 
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gnyitery  and  reducing  it,  at  the  period  of  his  death,       1819. 
for  the  remainder  of  the  term ;  which  no  person  has  ^,..  ^,  ,„. 

•  CA9B  OF  THS 

Qontended  would  be  a  good  lease.  queems^eat 

With  respect  to  the  Queensberry  estate,  the  words 
of  tha  entail  as  to  the  power  of  leasing  are  these  : 
^*  That  the  said  Lord  Charles  Douglas,  nor  the  other  Leasing 
*'  heirs  of  tailzie  above  specified,  shall  not  set  tacks  Q^I^^ny 
•*  nor  rentals  of  the  said  lands  for  any  longer  space  ^^^^^ 
**  than  the  setter's  life,  or  for  nineteen  years,  and 
^*  tta*  without  diminution  of  the  rental^  at  tfie  least, 
*•  at  the  Just  avail  for  the  time.'*     It  has  been  said, 
that  this  gives  a  power  to  let  leases  at  the  old  rent. 
Under  these  words,  it  is  not  contended  that  leases 
might  be  let  under  the  old  rent,  or  that  there  are  no 
words  prohibiting  the  letting  under  the  old  rent ;  it 
is  admitted  that  the  letting  must  be  without  diminu- 
tion of  the  old  rent.    The  first  question  to  be  asked 
iipcm  that  is.  What  is  the  meaning  of  the   word  Meaning  of 
«  rexA  ?•'     It  is  said  that  it  means,  the  rent  reserved  '^^  ''^'^  '^'• 
upon  the  prior  lease  of  the  same  lands.     I  do  not 
know  upon  what  ground  that  stands  i  for  it  might 
just  at  well  be  asserted,  that  it  meant  the  rental  at  Rental. 
the  time  the  deed  of  entail  was  executed ;  and  this 
must  he  general ;  so  that  if  at  the  time  of  the  execu- 
tion  of  that  deed,  and  long  afler,  the  lands  had  been 
in  the  hands  of  the  creator  of  the  entail,  and  the 
acfvend  t^Mnts  of  tailzie  in  possession,  and  the  value 
had  beon  increased,  so  as  to  be  quadrupled,   or  in- 
craaaad  in  any  greater  proportion,  you  must  resort 
to  the  dd  lease  prior  to  the  entail.    The  words  are 
**  without  diminution  of  rental, — at  the  least,  at  the  ^^^.^  ^ 
^<  just  avail  for  the  time."    It  is  said  that  the  mean- 
ing of  the  words  is  this,  <^  without  diminution  of 
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1819.  *'  rental/'  meaning  by  "  rental/'  the  rent  last  »r 
C19B  OF  THE  s^^ved  beforc  the  granting  of  the  lease  in  queitien  f 
QUEENSBE&mr  but  that,  if  it  should  so  happen  that  that  rent  couU 

LEASES* 

not  be  obtained,  then  that  the  lease  might  be  made 

at  such  rent  as  could  be  obtained.     This  appears  to 

me  to  be  a  very  arbitrary  interpretation  of  the  words. 

The  fiur  con-   The  fair  construction  of  the  words,  taking  the  wheie 

words  of  the   together,  and  using  the  latter  words  as  explanatory 

dto**the?is   ^^  *^^  former,  appear  to  me  to  be  this, — that  the 

that  the  heir    creator  of  the  entail  shall  be  taken  to  have  said,  **  I 

fiiir  value  at  ^  "  mean  by  the  words  *  without  diminution  of  tlie 

^e^e  of     ««  rental,*  that  you  shall  let,  at  least,  for  the  fiit 

*^  avail  at  the  time ;  that  is,  I  do  not  desire  yon  to 

get  the  utmost  you  can  possibly  obtain  for  He 

estate,  but  that  you  shall  get  the  just  avail  fw  the 

*^  time/'     This  strikes  me  as  the  fair  interpretation 

of  the  words,  taking  the  whole  together. 

But  it  is  said,  that  in  this  entail  there  is  another 

clause,   which   interprets  the  meaning  of  this, — » 

direction  that  when  any  lady  of  the  family  should 

succeed  to  the  estate,  she  should  marry  a  person  ci 

the  name  of  "  Douglas,*'  or  at  least  a  person  ^Ao 

would  take  the  name  of  Douglas.     But  what  is  the 

Clause  requir-  meaning  of  these  words  i     That  he  wished  the  lady 

i?iS/r^^  to  inarry  a  person  of  the  name  of  "  Douglas  ?*'  That 

Douglas,  or  at  ^as,  in  his  mind,  the  preferable  measure  ;  but  that> 

leastapersoa    .v,     ,         ,       , ,  *•  «  ^v  ^jc 

who  would  if  she  should  not  marry  a  person  ot  the  name  oi 
iT  ap^^™*'  Douglas,  she  should  marry  a  person  who  should  take 
shows,  tibat  by  that  name.  Does  not  that,  if  it  operates  at  all, 
author  of  the  rather  show  the  meaning  in  which  the  words  respect- 

Sb^T^t.  ^°S  ^^^^^  ^^  "^d  ^  ^  ^^^  interpreted  them? 
That  the  entailer  did  not  mean,  by  the  words  "  the 
"  just  avail  at  the  time,"  a  worse  thing  than  that 
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Hi^bieh  he  had  proposed  to  require  under  the  for-       mg. 

met  words  ? — If,  therefore,  the  clause  respecting  ^^^  ^^  ^^^ 

nuuTiage   is  to  be  used  as  interpreting  the  other  queemsbseat 

diause  respecting  leases,  it  appears  to  me  to  have 

directly  the  contrary  effect  to  that  which  has  been 

oontended  for.     It  shows,  that  by  **  rental,''  he 

meant  the  best  rent^  but  that  he  then  added, — **  I 

do  not  desire  you  to  reserve  the  best  rent  that  can 

possibly  be  obtained,  but  take  the  just  avail  at  the 

time ;  and  it  shall  be  sufficient."     If  a  construction 

ift  to  be  put  upon  the  words  **  at  the  least,"  in  the 

leasing  clause,  by  a  reference  to  the  same  words  used 

In  the  other  clause,  it  seems  to  me  that,  instead  of 

liaving  the  effect  which  is  contended  for,  they  have 

directly  the  contrary  effect ;  that  by  the  words  **  at 

^  the  least,  at  the  just  avail  for  the  time,"  the  entailer 

meant  something  less,  and  not  something  greater 

than  he  intended  to  express  by  the  words  ^*  without 

**  diminution  of  the  rental."    But  taking  the  leasing 

clause  by  itself,  when  the  entailer  says,   that  the 

tenant  of  tailzie  shall  not  set  tacks  nor  rentals  of  the 

lands  for  any  longer  space  than  the  setter's  lifetime, 

or  for  nineteen  years,  '^  and  that  without  diminution 

^*  of  the  rental,"  adding,  "  at  the  least,  at  the  just 

<<  avail  for  the  time  ;"  can  it  be  said,  in  an  honest 

interpretation  of  the  deed,  that  he  meant  that  less 

than  the  just  avail  at  the  time  should  be  taken  ?  And 

do  not  those  words,  ^^  at  the  least,  at  the  just  avail  for 

*^  the  time,"  interpret  what  he  meant  by  the  word 

•*  rental  ?"     Do  they  not  show,  that  by  "  rental,'* 

he  meant  the  best  rent  that  could  be  obtained  ?  and 

that  he  then  meant  to  qualify  the  expression  he  had 

fised,  by  adding,  ^^  but  I  do  not  insist  upon  your 
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^'  getting  the  extremity  of  the  rent  thtt  n^t  b 
-,  o.  «.  ^.    "  obtained  ;  take  the  jurt  ayail  at  the  time,  and  I 

CASC  OF  THl  7  «F  » 

fUBEHSBCRRY  «  ghall  be  satisfied/'  That  seems  to  be  a  much  mom 

fair  and  reasonaUe  interpretation  of  the  clause,  tins 

that  attempted  on  the  part  of  the  representatiTes  of 

the  late  Duke  of  Queensberry.     But  construe  this 

clause  even  in  the  way  in  which  the  representative!  of 

the  late  Duke  of  Queensberry  contend  it  cnighttobe 

construed ; — ^is  there  no  diminution  of  the  rental  by 

Taking  ptf-   means  of  the  leases  in  question  ?     is  it  not  clear  the 

^t*a*dimi.  payment  of  grassum  is  in  efiS^ct  a  diminution  rf 

nudon  of  the  rental,  taking  the  rental  to  mean  the  former  rent? 

^r  rent,  if    What  is  the  meaning  of  "  rental  ?'*     Is  it  nontkud 
that  was  upon  ^^  ^^^/  j.^^^  p    jg  j^  |. j,^^  ^i^j^j^  ^  jj^^^  jg  ^  recem 

grassum. 

for  his  own  benefit,  or  that  which  is  nominally  heU 

out  to  him  as  rent,  but  a  part  of  which  only  can  te 

beneficial  to  him  ?    The  nominal  rent  may  be  lo  2.  $ 

but  if  the  consequence  of  the  grassum  taken  by  ^ 

granter  of  the  lease  is,  that  the  deduction  from  that 

rent,  instead  of  2  /.  becomes  5  /.  is  there  not,  by  the 

operation  of  the  grassum,  a  diminution  of  the  iStntnef 

rental,  in  any  reasonable  sense  of  the  word  ?   Is  there 

not  a  diminution  of  the  rental,  in  the  view  that  tins 

entailer  seems  to  have  had  upon  the  subject  ?    Why 

The  clause      did  he  insert  this  clause  ?    Did  he  not  insert  it,  that 

^iier,  iat*  ^^^^  might  be  fair  dealing  between  the  tenaAt  ill 

fid^'d«^^  ^^  ^^  ^°  possession,  and  the  succeeding  heir ;  that  botb 

and  eq^     might  havc  equal  benefit  from  the  lease  ?    And  u 

tween  the       *^^  ^^^  dealing  ?    Have  both  an  equal  benefit  ?  It 

d^  wlSe^^  ^^^^^  *^  "^  *^**'  considering  the  effect  of  grassum, 

succeeding      with  respect  to  the  clear  sum  to  be  received  upon  die 

rent  reserved,  it  is  impossible  to  say  that  a  lease  so 

granted^  is  not  a  lease  granted  with  dimimiti(m  ^ 
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ji    Ifie  rental.    See  the  effect  the  grassum  has  upon  the      leia 
I    irent  before  reserved.   As  to  all  the  world  except  the  ^j^,  ^  ^mB 
I    lieircxf  entail,  the  grassum  is  considered  as  part  of  «^»***»»*»' 
i    the  rent ;  and  all  the  charges  upon  the  estate  ^re 
\    Biseased  accordingly.   It  is  admitted  that  the  grassum 
t    » to  be  considered  as  part  of  the  rent,  with  req>eet  to 
I    ail  but  the  succeeding  heir  of  entail.  What  is  there  in 
I    t^  law  of  entails  that  makes  the  condition  of  the 
j    keir  of  entail  different  from  that  of  other  persons  with 
respect  to  the  meaning  of  the  word  **  rental  ?"   I  am 
not  able  to  comprehend  how  it  is  possible  to  say  thatf 
Ae  grassum  is  not  a  part  of  the  rent  with  respect  to 
the  heir  of  tailzie,  when,  with  respect  to  every  other 
person,  it  is  a,  pait  of  the  rent.     If  it  is  part  of  the 
fcnt — if  the  grassums  previously  received  are  to  be 
coiiaidered  as  part  of  the  rent,  when  the  land  is  let  All  chaiges 

^    ,      ,  .  ,  1  .  1       .      on  the  estate 

i^pBin  (whether  with  another  grassum  or  without  a  are  asses^d 
granum)  at  the  same  nominal  rent,  the  land  is  let  at  .tiJtion'tf 
less  than  the  rent  that  was  before  actually  received,  grassum  as 

a-vM  rent. 

tlumgh  the  same  rent  is  nominally  reserved.  The  rent 
before  taken  by  the  granter  of  the  lease,  was  com- 
pounded of  the  grassum  and  the  reserved  rent.  When 
the  lease  which  was  so  granted  was  either  surrendered, 
or  expnred,  if  the  grassum  was  not  taken  into  con* 
sideration  in  dxing  the  reserved  rent  on  a  second 
lease,  then  the  land  is  set  with  diminution  of  rent,  in 
the  strictest  sense  of  the  words,  independent  of  the 
additional  chaise  brought  upon  the  actually  reserved 
rent,;  by  means  of  the  grassum. 

Upon  these  grounds,  therefore,  I  do  conceive  that 
the  effect  of  taking  grassums  is,  to  make  all  leases 
ivhich  have  been  granted  at  the  old  rent  upon  gras- 
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sums,  or  upon  the  surrender  of  leases  granted  upon 

CASB  OF  THE    g^'^^s^^^  ^^^  withui  the  power  of  leasing  given  by 
QUBSNSBEEBY  the  deed  of  entail ;  and  that  the  lands  comprised  in 

&XA8ES 

such  leases  have  been  set  with  diminution  of  the 
rental,  even  if  the  word  **  rental "  in  the  deed  of 
entail  is  not  to  be  construed,  as  I  insist  it  ought  to  he 
construed,  as.  meaning  the  rent  which  might  be  ob- 
tained  for  the  estate  at  the  time,  and  not  the  r^ 
which  was  before  reserved. — There  are  no  words  in 
the  deed  of  entail  expressing  that  the  word  **  rental '' 
meant  the  rent  before  reserved. 

In  the  act  prohibiting  the  alienation  of  lands  of 
the  Crown,  except  under  particular  circumstances^ 
and  except  by  way  of  exchange,  by  which  the  last 
rental  should  not  be  diminished,  if  a  question  had 
been  raised  upon  an  exchange,  what  was  the  meaning 
of  the  word  ^*  rental,''  it  must,  unquestionably,  have 
been  construed  to  mean,  that  the  value  of  the  lands 
given  and  received  in  exchange  should  be  the  same; 
that  the  value  of  the  land  which  the  King  should 
exchange  with  another  person,  should  be  no  greater 
than  the  value  of  the  land  which  he  should  receive  in 
exchange.  That  act  was  intended  as  a  restriction 
upon  the  power  of  the  Crown  to  alien  lands ;  and 
therefore,  if  the  King  exchanged  lands  with  aiiothei« 
the  act  required  that  the  lands  which  he  should  r^ 
ceive  in  exchange  should  be  of  equal  value ;  that  is, 
that  the  exchange  should  be  without  diminution  of 
the  rental  of  the  Crown—  the  word  "  rental  '*  there 
clearly  meaning  real  annual  value.  The  words  of 
the  statute  must  clearly  and  unquestionably  mean 
the  real  value,  and  not  the  rent  actually  reserved. 
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Taking  the  whole  of  the  circumstances  of  these       isisl. 
ceases  t(Mrether,  (upon  which  I  should  not  have  ad- 

O  '    >    JT  CASE  OF  THU 

dressed  your  Lordships  so  long,  in  all  probability,  queensberet 
bad  the  noble  and  learned  Lord  been  able  to  have  ^^^'"' 
proceeded  to-day,  as  he  would  most  probably  have 
anticipated  much  that  has  fallen  from  me  upon  the 
subject,)  I  can  only  add,  that  it  appears  to  me  that  a 
fifty-seven  years  lease  cannot  be  good,  under  the 
entail  of  the  Neidpath  estate ; — that  under  the  en« 
tail  of  the  Queensberry  estate,  the  word  "  dispone  " 
is  a  word  operating  a  restriction  upon  the  granter  of 
leases,  as  much  as  the  word  ^^  alien  ;" — and  that  in 
respect  to  the  leases  in  question  in  that  case,  they 
cannot  be  sustained  under  the  power  of  leasing 
which  is  contained  in  the  deed  of  entail,  because  they 
have  been  granted  upon  grassums,  and  at  rents  re- 
served on  leases  before  granted  on  grassums,  and 
therefore  with  diminution  of  the  rental,  and  certainly 
not  at  the  just  avail  at  the  time. 


JUDGMENTS  BY  THE  HOUSE  OF  LORDS 

IN    THE    PRKCEDING    CASES. 

DUKX  OF  BUCCLEUCH  V.  SiR  JaMKS  MONTGOMERY, 

&C. 

In  action  of  Declarator. 

Die  Lune,  12  Jalii  1819. 
It  is  ordered  and  adjudged,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  That  the  said  inter- 
locutor complained  of  in  the  said  appeal,  be,  and  the 
same  is  hereby  reversed  :  And  the  Lords  find.  That 
William  late  Duke  of  Queensberry,  had  not  power  by 
the  entail  founded  on  by  the  parties  in  this  cause,  to 
grant  tacks  for  terms  of  years,  partly  for  yearly  rent, 

VOL.  I.  N    N 


532  CASES  IN  THE  HOUSE  OF  LORDS 

1819.       ^^^  partly  for  a  price  or  sum  paid  to  the  Duke  himself; 
-*  and  that  tacks  granted  by  him  upon  surrender  of  former 


CASE  OF  THE  tacks  which  had  been  granted  partly  for  yearly  rent,  and 
•VEENSBEBRT  partly  for  prices  or  sums  paid  to  the  Duke  hunsd( 
LEASES.  ought  to  be  considered  as  partly  granted  for  prices  or 

sums  paid  to  the  Duke,  and  that  such  tacks  ought  not  to 
be  considered  as  let  without  diminution  of  me  rental 
or  at  the  just  avail,  and  are  therefore  to  be  considered, 
as  between  the  persons  claiming  under  the  entail,  ai 
tacks  which  he  had  not  power  to  erant  by  such  entail: 
And  it  is  further  ordered.  That  with  this  finding,  the 
cause  be  remitted  back  to  the  Court  of  Session  in  Scot- 
land, to  do  therein  as  shall  be  iust  and  consistent  with 
this  finding.  (signea)        Henry  Cowper^ 

Dep.  Cler.  Parliamentor. 


Duke  of  Bucclbuch  v.  HifSLop. 
In  the  Reduction. 

Die  Lobs,  13  Jofii  1819. 

It  is  ordered  and  adjudged  by  the  Lords  Spintail 
and  Temporal  in  Parliament  assembled.  That  the  mi 
interlocutor  comolained  of  in  the  said  appeal  be,  ind 
the  same  is  hereby  reversed :  And  the  Lords  find,  Tht 
the  late  Duke  of  Queensberry  had  HOt  power,  Iqr  the 
deed  of  entail  founded  upon  by  the  parties  in  thk 
cause,  to  grant  the  tack  in  question,  in  this  canee, 
the  same  having  been  granted  upon  the  surrender  or 
renunciation  of  a  former  tade  then  unexpired,  and  wbich 
former  tack  had  been  granted  by  the  Duke  at  the 
same  rent,  and  also  for  a  sum  or  price  received  by  him ; 
and  the  said  tack  in  question,  therefore,  having  been 

granted  partly  in  consideration  of  the  rent  resoved 
lereby,  and  partly  in  consideration  of  a  price  or  sum  as 
before  paid  to  the  said  Duke  himself,  and  of  the  renun- 
ciation of  the  said  former  tack :  And  find,  therefore, 
That  this  tack  of  the  30th  of  December  1803,  ought  to 
be  considered  in  this  question  xdth  Hyslopf  as  let  with 
diminution  of  rental,  and  not  for  the  just  avail :  And  it 
is  farther  ordered,  that  with  this  finding,  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  is  just  and  consistent  with  this  finding. 

(signed)         Henry  Cowper, 
Dep.  Cler.  Parliamentor. 


ON  APPEALS  AND  WRITS  OF  ERROR.  533 

SiB  J.  Montgomery  et  al.  v.  Earl  of  Wemyss.  ^^]^'    . 

Lease  of  Harestanes.  ^^^^  o*  the 

'  QUEEHSBERRY 

DieLunaBy  la  Julii  1819.  leases 
It  18  ordered  and  adjudged,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled.  That  the  said  petition 
#nd  appeal  be,  and  is  hereby  dismissed  this  House,  and 
tliat  the  said  interlocutors  therein  complained  of  be,  and 
tlie  same  are  hereby  affirmed. 

(signed)  Henry  Cov^er, 

Dep.  Cler.  Parliamentor. 


Sir  J.  Montgomery  et  al,  v.  Earl  of  Wemyss. 
Whiteside — Liferent  Leases. 

Die  LuDX,  12  Julii  1819. 

The  Lords  Spiritual  and  Temporal  in  Parliament  as- 
«tmbled,  find,  Tnat  the  said  William  late  Duke  of  Queens- 
fierry  l^d  not  power,  by  the  entail  founded  upon  by  the 
JfMkes  in  this  cause,  to  grant  tacks,  partly  for  yearly  rent 
4iid  partly  for  prices  or  sums  of  money  paid  to  himself,  and 
that  tacks  eranted  by  him  upon  the  surrender  of  former 
tack6  which  had  been  granted  partly  for  yearly  rent,  and 
paHly  for  prices  or  sums  of  money  paid  to  himself,  as 
oetween  the  persons  claiming  under  the  entail,  ought  to 
be  considered  as  set  with  evident  diminution  of  the  rental: 
And  k  18  ordered.  That  with  this  finding,  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  may  be  just  and  consistent  herewith. 

(signed)  Henry  Cotvper, 

Dep.  Cler.  Parliamentor. 


Sir  J.  Montgomery  et  al,  v.  Earl  of  Wemyss. 

Edstoun, 

DieLun«y  12  Julii  1819. 

The  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  find.  That  the  said  Duke  of  Queensberry  had 
not  power,  under  the  entail  founded  upon  between  the 
parties  in  this  cause,  to  let  tacks  partly  for  rents  reserved 
and  partly  for  sums  and  prices  paid  to  himself,  and  that 

N     N   2 
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tacks  gpmted  upon  the  renunciation  of  fonner  tacki, 
and  were  made  partly  for  rent  reserved,  and  partly  for 
CASE  OF  THE  guQQs  and  prices  paid  to  the  Duke  himself,  are  to  be  con- 
wiA^E^***^^  sidered  as  tacks  made  partly  for  rent  reserved,  and  partiy 
for  sums  and  prices  paid  to  himself,  and  that  such  tacks 
are  not  to  be  considered,  in  (][uestions  between  the  par- 
ties claiming  under  the  entail^  as  let  without  evident 
diminution  of  the  rental :  And  it  is  ordered.  That  with 
this  finding,  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  is  just  and  consist^t 
with  this  finding. 

(signed)  Henry  Cotoper, 

Dep.  Cler.  Parliamentor. 


Eakl  of  WsMYts  V.  Hutchison  et  aL  et  c  eon. 

Crook. 

DieLoDc,  laJaliiiBlp. 
Tt  is  ordered,  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled,  That  the  said  causes  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  generally  to 
review  the  interlocutors  therein  complained  of. 

(signed)  Henry  Cotoper, 

Dep.  Cler.  I^rliamenton 


Eajil'Of  W^myms  v.  Mvbb,  ay  et  aL  ei^toti, 

JFlemington  Mill. 

DieLuDB,  laJuliilBig. 
It  is  ordered,  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled/*  That  the  said  causes  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  generally  to 
review  the  interlocutors  therein  complained  o£ 

(signed)  Henry  Cowper, 

Dep.  Cler.  Parliamentor. 
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IN  THE  HOUSE  OF  LORDS. 
'^"iD^^SSty  ^'^^']  Plahmffin  Error. 


Thx  stipendiary  clergy  in  Scotland  are  liable  to  the  pay- 
ment of  duties  on  their  manses,  parsonages,  and  glebes, 
by  the  stat.  43  Geo.  in,  c.  122,  and  46  Geo.  Ill,  c.  65, 
and  the  assessed  taxes  imposed  by  the  48  Geo.  Ill, 
c  55;  and  are  not  exempted  generally  from  taxation 
by  the  general  laws  of  Scotland,  nor  by  the  Scots  act 

Sembk  that  they  are  also  liable  in  respect  of  stipend, 
although  by  the  stat.  1593^  c.  166,  it  is  ordained, 
**  that  an  minister's  stipends,  in  time  cumming,  be  free 
^  from  all  tackes,  pensiones,  tajrations,  or  impositiones 
M  qnhatsomeyer,  notwithstanding  of  onie  gift  or  dis- 
^  pontion  made  in  the  contrair/'  &c 

The  word  ''taxation"  in  tiie  act  1593,  c.  166,  is  to  be  con- 
strued by  considering  the  recital  of  the  act ;  the  occa- 
sion of  the  enactment  and  the  other  words  which  are- 
coupled  in  the  same  clause,  with  the  word  '^  taxation." 


THIS  cause  arose  out  of  a  claim  advanced  on  be- 
lialf  of  the  clergy  of  the  church  of  Scotland,  that 
tfarir  order  was  entitled  in  law  to  a  privil^e  of  ex- 
empdoo  from  taxes. 

In  order  to  try  the  validity  of  this  claim,  the  plain- 
tiff in  error  brought,  in  the  Court  of  Exchequer  in 
Scotland,  an  action  of  trespass  against  the  defendant 
in  error,  to  recover  damages  for  the  seizure  of  a  horse 
which  was  taken  in  execution  under  the  circum- 
stances stated  in  the  special  verdict  subjoined. 

The  defendant  pleaded  the  general  issue,  and  the 
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1819.      case  having  been  tried  by  a  jury,  the  following  special 
verdict  was  returned :    "  The  jurors,  upon  their 
'^  oaths,  say  that  the  defendant  took,  tec.  That  when 
«.J^T"       "  the  defendant  so  took  the  said  horse,  he  acted  in 

Special  yer-  ' 

diet.  <^  execution  of  two  warrants  granted  by  the  sheriff 

^*  substitute  of  the  shire  of  Bute,  on  two  certificates 
<^  and  petitions  at  the  instance  of  Arch3>al4  M^Lea, 
**  collector  of  taxes  for  the  burgh  of  Rothsay,  against 
'*  the  plaintiff,  both  of  which  warrants  were  dated 
**  the  25th  May  iS  .1,  and  authorized  the  poinding 
of  the  goods  and  effects  of  the  plaintiff,  for  the 
recovery  of  the  sum  of  26/.  5^.  Jd.  being  the 
**  amount  of  property  duty  for  the  year,  from 
the  5th  day  of  April  1809  to  the  5th  day  of 
April  1810,  assessed  upon  the  plaintiff  by  the 
*^  commissioners  for  putting  in  execution  the  act 
"  46  Geo.  III.  cap.  65,  for  the  burgh  o£  Rothsay; 
'^  for  and  in  respect  of  his  manse,  glebe,  aiid  stipend, 
as  minister  of  Rothsay ;  and  for  recovery  of  the 
sum  of  4  /.  3  s.  being  the  amount  of  assessed  taxes 
*' for  the  year  ending  at  Whitsunday  1811,  upon 
"  the  following  articles:  to  wit ;  one  occasional  ser- 
**  vant  the  sum  of  6  s.  one  riding  horse  the  sum 
*^  of  2 1.  13  s.  6d.  and  hair  powder  duty  the  sum 
**  of  1  /•  3  s.  6d.  amounting  in  whole  to  the  afbie- 
^*  said  sum  of  4/.  3^.  and  the  expenses  allowed 
V^  by  the  law  for  making  the  same  effectual ;  and 
*^  to  which  last  mentioned  sum  the  plaintiff  had 
**  been  assessed  under  the  provisions  of  the  statute 
"  43  Geo,  III,  cap.  156,  and  48  Geo*  III,  cap.  55. 

'^  And  the  jurors  further  say,  that  the  plaintiff  is 
**  a  clergyman  of  the  established  church  of  Scotland, 
'^  &c.   and  tluit  the  sum  of  26/,  5^.  7  d«  was 
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**  upon  the  plaintiff  in  respect  of  the  profits  arising^  to       isio^ 
^*  him  from  his  said  living  as  minister  of  Rothsay.         ^cle^ 
"  And  if  upon  the  whole  matter/'  &c.  ^• 

Upon  this  special  verdict  the  case  was  argued 
before  the  Court  of  Exchequer  in  Scotland,  and  on 
the  4th  of  July  1812^  the  Court  gave  judgment  for 
the  Defendant. 

Against  this  judgment,  the  present  writ  of  error 
was  brought. 

On  behalf  of  the  Plaintiff  in  error. 

By  the  law  and  practice  of  Scotland,  from  the  An^ument  tor- 
Reformation  downwards,  neither  the  stipend,  glebe,  ^^^^  ^ 
nor  manse  of  the  ministers  of  the  established  church 
b  chai^eable  with  any  public  burden.  This  im- 
xftunity  is  part  of  the  public  law  of  the  land,  whrcK 
has  not  been  altered  by  any  of  the  statutes  referred 
to  itt  the  verdict  upon  the  record. 

Before  the  Reformation,  the  clei^  of  Scotland 
possessed  all  the  tithes,  and  one  fourth  of  the  lands 
of  the  kingdom.  They  paid  one-half  of  all  the 
taxes  imposed  upon  the  land  and  its  fruits.  They 
also  madd  the  contributions  required  of  them  to  the 
Pope.  They  paid  a  fifth  penny  of  their  benefices 
to  the  King,  and  on  extraordinary  occasions  they 
paid  traths. 

When  the  Reformation  made  its  way  into  Scot- 
land, all  the  popish  establishments  were  swept  away, 
the  King  and  the  aristocracy  of  the  country  appro- 
priated all  the  property  and  revenues  of  the  clergy, 
ttad  it  was  some  time  before  the  protestant  ministers 
aeqnired  right  to  any  permanent  provision. 

The  first  act  that  appears  upon  the  subject  is  one 
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1819. of  the  Privy  Council^  and  bears  date  in  the  year  1561- 

It  was  afterwards  confirmed  by  act  of  pailiament 
♦•  1567*    cap,  10,  which,   upon  the  preamble,    that 

^'  the  ministers  have  been  long  defrauded  of  their 
**  stipends  sua  that  they  are  becomin  in  great  poverty 
*^  and  necessity ;  statutes  and  ordaines  that  the  haill 
**  thrids  of  the  haill  benefices  of  this  realm  sail  now 
'^  instantly  and  in  all  times  to  come,  first  be  payed 
^*  to  the  ministers  of  the  Evangel  of  Jesus  Christ 
*'  and  their  successors ;  ay  and  quhill  the  kirk  come 
'*  to  the  full  possession  of  their  proper  patrimonie 
'^  quhilkistheteindes.  Frovidingalways,thatthecol- 
**  lectors  of  the  saidis  ministers  make  zeirlie  compt  in 
*^  the  checker  of  their  intromission  sua  that  the  mini- 
^^  sters  may  be  first  answered  of  their  stipendis  apper- 
'^  teyning  to  everie  ane  of  them.  And  the  rest  and  su- 
**  perplus  to  be  applied  to  our  Soveraine  Lord's  use." 
By  statute  1 572,  cap.  52,  an  act  of  secret  council 
was  ratified,  setting  apart  all  benefices  not  exceeding 
300  marks,  as  a  provision  for  qualified  ministers. 

In  the  year  1581,  an  act  was  passed,  according 
to  which  the  whole  kingdom  of  Scotland  is  divided 
into  certain  parishes,  which  were  intended  to  be  of 
moderate  bounds,  and  for  every  one  of  which  a 
minister  was  to  be  appointed,  having  a  suitable  sti- 
lus 1,  c.  100.  pend.  The  words  of  the  act  are,  **  It  being  found 
**  maist  difficil  that  in  the  charge  of  plurality  of  kirks 
^^  ony  ane  minister  may  instruct  mony  flocks,  there- 
**  fore  it  is  thochet  expedient,  statuted  and  ordained, 
'^  be  our  Sovereign  Lord  and  his  three  estates  of 
*^  this  present  parliament,  that  every  parish  kiric  and 
'*  sameikle  bounds  as  sail  be  found  to  be  a  sufficient 
'^  and  competent  parochin,  therefoir  sail  have  their 
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*^  own  pastour  with  a  sufficient  and  reasonable  stipend      1819. 
**  according  to  the  stait  and  habilitie  of  the  place."         ^^^^ 

The  teinds  of  the  benefices  in  which  the  parish  _  «• 
is  locally  situated  were  in  almost  all  cases  burdened 
with  the  stipends  here  referred  to,  which  were 
granted  to  the  clergy  in  the  form  of  warrants 
called  assignations  by  the  commissioners  of  teinds 
against  the  titulars  of  the  respective  benefices, 
authorizing  and  requiring  them  to  make  payment 
to  the  minister  of  a  certaii^^  number  of  bolls, 
or  a  certain  sum  of  money  in  name  of  stipend. 
Under  these  warrants,  the  minister  had  no  right  to 
any  teind;  but  merely  to  a  certain  quantity  of 
idctual  or  a  certain  sum  of  money,  while  the  titular 
remained  proprietor  of  the  whole  teinds,  and  con- 
tinued to  draw  them  either  in  his  own  name  or  by 
means  of  his  tacksman.  These  stipends  form  the 
principal  part  of  the  income  of  the  clergy  at  this 
day.  They  have  no  other  but  that  which  arises 
from  their  glebes,  which  have  their  origin  in  the 
operations  of  the  same  sera. 

By  statute  1587,  cap.  29,  parliament  upon  the  1587,  c.  sg. 
preamble  that  the  church  owed  their  temporalities 
to  the  improvident  and  profuse  liberality  of  the  crown, 
that  the  church  had  no  longer  any  use  for  that  part '. 
of  their  property,  while  on  the  other  hand  the  crown 
stood  much  in  need  of  it,  **  unities,  annexies,  and 
•*  incorporates  to  the  crown  of  this  realm  to  remain 
**  therewith  annexed,  and  as  it  were  propertie  thereof 
**  in  all  time  cumming,  and  with  our  said  Soveraine 
**  Lord  and  his  successors  for  ever,  all  and  sindrie 
**  lands,  lordshipes,  barronnies,  castles,  towres,  for- 
^*  talices,  mansions,  manour  places,  milnes,  multures, 
**  wooddes,  schawes,  parks,  fischings,  to wnes,  villages, 
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'^  burrowes  in  regalities,  and  barronie  annual  rents, 

*^  tenents,  reversions,  customes,  great  and  small  fea 

*^  farmes,  tennents,  tennandries,  and  service  of  free 

**  tennents.     And  all  and  sundrie  utlieris  comoKK 

^^dities,  profites  and   emoluments   quhatsumeyer, 

alsweill  to  burgh  as  to  land  (except  as  hOTeaAer 

sail  be  excepted  in  this  present  acte)   quIuUdi 

*'  at  the  day  and  dait  of  thir  presents,  via.  As 

XXIX   day  of  July  the  zeir  of  Grod  1587  um, 

perteinis  to  quhatj^miever  archbiidioppe,  bishops 

*^  abbote,  prior,  prioreses,  &c.     Except  and  alms 

**  foorth  of  the  said  annexation,   all  and  qnlist- 

**  sumever  mansiones  of  parsonages  and  vicarages 

^*  annexed  to  paroche  kiikes  with  four  aikert  of 

^*  glebe  maiste  west  to  the  kirk^  and  commodiens  ftr 

the  minister  serving  the  cure  theirof  for  his  better 

residence  thereat,  quhilk  sail  not  be  nor  ar  conir 

<^  prehended  in  the  said  annexation.     ]%it  sail  rs- 

main  with  the  minister,   parson  or  vicar  ot  utlinr 

quha  sail  be  provided  thereto  for  serving  the  core 

**  according  to  the  actes  of  parliament  maid  there* 

«*  anent  of  before." 

^^5/wa,         These  were  the  first  glebes  in  Scotland  after  the 

st^  157B,     Qeibrmation.     They  were  part  of  the  church  haub 

s£\62i,     reserved  to  the  ministers  upon  the  new  establish* 

menty  and  it  was  provided  that  they  should  not  be 

liable  either  in  tdnd  or  feu  duty.     Later  statutes 

have  authorized  the  designations  of  glebes  out  of 

lay-lands,  but  they  have  always  been  held  in  Issr 

entitled  to  the  same  privileges  as  the  original  glebes 

set  apart  by  the  former  statutes.     Th^  are  allodial, 

neither  pajriug  any  feu  duty  nor  acknowle^ing  any 

superior.    No  teinda  are  exigible  out  of  their  fruits, 

and  tibey  have  neither  been  valufd  in  the  cessbookSr 
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nor  charged  with  cess  or  any  other  burthen  imposed 
for  behoof  of  the  state  or  of  the  parish ;  in  respect^ 
as  the  Stat.  1621,  c.  lo,  expresses  it,  ^*  that  the  same 
^^  is  dedicated  and  appointed  adpios  urns.** 

These  provisions  for  the  clergy  were  from  the  be-  Stat.  1587, 
gmniiig  privileged.     The  act  1587,  c.  29,  declares  \^'^  c!^2^ 
they  shall  ^  be  free  of  first  year's  fruit49  and  fifth  ^^  ^*  s^t. 
*^  penny/'     The  act  1592,  c.  123,  narrates  that  decinre  sti. 
byVerenl  previous  statutes  which  are  not  now  extant,  ^^  '^ 
they  were  preferable  to  the  king^upon  the  benefices  ntions. 
iHurdened  witii  the  stipend.     Finally,  in  the  year  , 

I593f  an  act  was  passed  in  the  following  terms : 
^^  ISor  aaemeikle  as  sundrie  ministers  quha  has  been 
H  ia  long  possession  of  their  stipends  be  verteu  of 
*'  their  assignations,  are  troubled  be  penuoners  or 
^  taduBnen»  quha  hes  tane  in  tack  gift  or  pension^ 
*y  either  their  haill  stipends  or  an  great  pairt  thereof, 
<f  and  hes  obtained  ratification  in  parliament  there- 
*'  upon.  Therefore  our  Soveraine  Lord  with  advice 
*^  of  his  estates  of  this  present  parliament,  ordaines 
*^  that  all  ministers  stipends  in  time  cumming,  be 
*^  free  from  all  tackes  pensiones  taxations  or  im- 
^  positioner  quhalsumever^  notwithstanding  of  onie 
**  gift  or  disposition  made  in  the  contrair  to  the  effect 
*^  that  the  ministeres  may  bruik  their  stipends  peace- 
M  ably  in  all  time  cumming,  without  any  trouble 
<<  according  to  their  assignations." 

The  first  taxation  imposed  after  the  passing  of 
this  act  was  in  the  year  1597.  Plu'liament  grants 
200,900  merks  to  the  King,  100,000  of  which  is  to 
be  paid  by  the  spiritual  estate,  6l^66Ql.  %s.  \6d.  by 
the  barons  freeholders,  and  33»33S/-  4^'*  ^d.  by  the 
buighs  of  the  realiQ.  U'he  portion  falling  on  the 
spiritual  estates  is  to  be  paid  by  the  bishops,  ibbotfl^ 
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and  beneficed  persons,  and  by  them  alone.  In  tiiii 
list  ministers  having  stipends  are  not  included.  Fur- 
ther, these  beneficed  persons  were  required  to  pay  not 
only  for  what  was  in  their  own  natural  possesaion,  but 
for  the  income  drawn  by  those  possessing  under  them; 
and  while  for  their  relief  it  is  provided  that  they  shall 
have  recourse  against  '*  their  vassals,  feuars,  tacks- 
**  men,  and  pensioners,''  it  is  not  provided  that  thej 
shall  have  relief  from  ministers  possessing  part  of  the 
tcdnds  by  the  assignations  before-mentioned  ;  and  it 
is  not  dleged  that  they  ever  had  «ny  relief  frao 
this  body. 

In  the  year  1633,  ^^^  W  members  of  parliament 
granted  to  King  Charles  the  First,  thirty  vshiOingi 
in  the  pound  upon  the  old  ejctent*  for  six  years,  be- 
ginning with  the  year  1634,  and  'Uhe  archbidiopi 
^'  and  bishops  for  the  spiritual  estate,  granted  a  pro- 
'*  portional  supply  oiit  of  all  archbishopricks,  bisfaop- 
'*  ricks,  abbacies,  priories,  and  other  inferior  b^ie- 
'*  fices,  as  they  have  been  accustomed  to  be  taxed,  in 
'*  all  time  bygone  whensoever,  the  temporal  lands  of 
V'  this  kingdom  were  stented  to  thirty  shillings  the 
"  pound  land,  of  old  extent/'  That  act  furdw 
contains  the  following  general  revocation  of  all  privi- 
leges and  immunities ;  ^^  And  further  his  Majestie 
'  and  the  said  estates  annul  and  discharge  all  privi^ 
^  leges  and  immunities  whatsoever,  whereby  any 
*  persons  may  think  themselves  free  of  payment  of 
'  their  present  taxation  ;  the  privileges  granted  to 
'  the  ordinary  senators  of  the  colledge  of  justice,  and 
^  the  taxation  of  benefices  given,  disponed,  andmor- 
^  tified  for  the  entertainment  of  the  universities 

*  For  an  explanation  of  the  old  extent,  see  frnte^  p.  164- 
note. 
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•*  Colleges,  and  hospitals  within  this  kingdom  only      .  ^^^^^ 
**  excepted/'  m«l«4 

Neither  stipends  nor  glebes  were  ever  charged  ^* 
with  any  portion  of  this  tax ;  it  appears,  however, 
that  benefices  such  as  parsonages  and  vicarages, 
though  set  apart  for  the  sustenance  of  the  reformed 
clergy,  and  at  the  same  time  not  greater  than  an 
ordinary  stipend,  in  respect  of  their  being  benefices^ 
wer^  burthened  with  this  or  similar  taxations.  For 
among  the  rescinded  acts  there  appears  a  statute,  the  ^^^^f  adS«pc. 
preamble  of  which  bears,  that  the  clergy  holding 
yicarages  and  other  small  benefices  had  been  grievous- 
ly  oppressed  by  the  collectors  of  the  revenue,  that 
such  exactions  were  contrary  to  law  as  well  as  equity, 
and  declaring  stipends,  and  benefices  similar  to  sti- 
pends, free  of  all  taxation.  The  act  is  entitled,  '*  An 
•*  act  for  freeing  of  vicarages  provided  to  ministers 
y  for  their  stipends  of  taxations  ;^'  and  the  preamble 
is,  "  Our  Soveraigne  Lord,  and  estates  of  parliament, 
**  considering  the  distractions  that  ministers  are 
brought  into,  and  other  prejudices  and  losses  sus- 
tained by  them,  by  taxations  cr(wed  of  vtcarages 
*'  which  are  assigned  and  provided  to  them,  as  a  part 
of  their  stipends  in  so  far  as  they  are  assigned  and 
provided,  and  that  it  is  against  all  reason  and 
*'  equxtie^  and  former  acts  qfparliamentf  that  mini- 
'^  sters'  stipend  should  be  burdened  with  impositions 
*'  and  taxations ;  therefore  statutes  and  ordaines  (for 
eschewing  of  these  inconveniences  and  prejudices,) 
**  that  no  vicarage  teinds,  nor  rents  thereof  assigned 
or  provided,  or  to  be  assigned  or  provided,  to  mini- 
sters as  a  part  of  their  stipends,  be  burdened  or 
*  affected  with  any  taxations  of  impositions  bygone, 

owing,  unpaid,  or  in  time  coming,''  &c.  Upon  this 
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181^^  ^  preamble,  vicarages,  provided  they  make  part  of  tic 
ii*LEA  modified  stipend,  are  declared  to  be  free  of  all  tax- 
V-  ations,  in  the  same  mamier  as  all  other  stipends  were 
admitted  to  be  in  virtue  of  the  previous  acts  of  par- 
liament. As  to  stipends  not  in  the  predicament  of 
a  benefice,  there  was  no  occasion  to  make  any  enact- 
ment, because  they  never  had  been  charged  wiA 
any  tax. 

During  the  civil  wars,  and  afterwards  during  At 
'  ttsnrpation,  full  effect  was  given  to  these  previons  sta- 
tutes, and  in  particular  in  the  execution  of  a  measore  of 
Oliver  Cromwell,  the  express  purpose  of  which  was,  to 
make  a  fair  and  equal  valuation  of  ail  the  property  in 
Scotland,  for  the  purpose  of  a  general  taxation,  widi- 
out  regard  to  any  private  privflege  whatever.  The 
legislative  provisions  were  as  comprehensive  as  gene- 
ral t^rms  can  make  them ;  and  ytt  the  stipends  and 
glebes  of  ministers  were  considened  as  protected  by 
the  public  law  of  the  land,  and  held  to  be  free  of  «D 
burden*. 

On  this  occasion,  every  county  proceeded  by  ititelf 
to  value  its  own  lands.  The  proceeifing^  of  seven! 
counties  are  still  extant ;  and,  for  all  Scotland,  the 
rent  thus  valued,  as  it  stood  in  the  year  1 656,  is  die 
rule  according  to  which  the  cess  is  levied  at  this  day 
Yet  there  is  no  instance  of  teinds  forming  part  of  a 
modified  stipend,  or  of  glebes,  being  valued  or  sub- 
jected to  any  part  of  the  burden. 
1656,0. 14,         The  words  of  Cromwell's  act  are,  **  And  for  Ac 

more  equal  and  right  proportioning  of  the  several 
sums  before  mentioned,  be  it  further  enacted  by 
the  authority  aforesaid,  that  the  several  sums  of 
money  to  be  rated,  assessed,  and  levied,  in  vertue 

•  Sec  Wight,  vol.  1.  p.  182. 
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^^  of  this  act,  shall  be  taxed  and  assessed  by  a  pound       isio. 
**  rate  on  the  several  parishes  in  the  respective  coun-      ^^^ 
'^  ties,  cities,  and  places  afwesaid, /or  aU  and  every    _  ^' 
''  their  lands^  tenements^  hereditaments^  annmties^ 
*^  rentSf  parks,  warrens,  goods,  chattels,  stock,  mer- 
^'  chandizes,  office,  or  any  other  real  or  per sonalestate 
**  whatsoever,  according  to  the  value  thereof;  that  is 
<<  to  say,  so  much  upon  every  twenty  shilling  rent  or 
*'  yearly  value  of  land  and  real  estate,  and  so  much 
<<  upon  money,  stock,  and  other  personal  estate,  by 
''  an  equal  rate,  (wherem  every  twenty  pounds  in 
'*  money,  stock,  or  other  personal  estate,  shall  bear 
"  the  like  charge  as  shall  be  laid  upon  every  twenty 
**  shillings  yearly  rent  on  yearly  value  of  land,)  as 
**  will  raise  the  monthly  sum  or  sums  charged  upon 
the  respective  counties,  cities,  and  towns  aforesaid. 
For  the  better  effecting  whereof,  it  is   hereby 
**  ^lacted,  that  the  several  and  respective  commis^ 
**  doners  hereby  appointed  for  the  sever^  and  re^ 
**  spective  counties,  cities,  and  towns  aforesaid,  shsA 
'*  meet  together  at  the  most  eoiamon  and  usual  place 
of  meeting  in  each  of  the  said  counties,  cities,  and 
towns  respectively,  on  or  before  the  15th  day  of 
July,  in  this  present  year  1657. 
*'  And  the  said  commissioners,  or  so  saany  of  them 
^'  as  shall  then  and  there  attend  and  be  present,  shall 
cause  this  present  act  to  be  put  in  execution,  ac- 
cording to  their  best  discretion  and  judgment ;  and 
having  agreed  amongst  themselves  of  some  general 
^^  rules  and  directions  for  the  doing  thereof,  and  ap- 
pointed another  time  for  the  second  general  meet- 
ing, which  shall  be  on  or  before  the  30th  day  of 
July  aforesaid  at  the  furthest,  to  receive  the  returns 
"  from  the  several  counties,  stewartries,  cities,  bur- 
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^^^^'    ,  '*  roughs,  parishes,  and  places ;  and  there  with  d 
*'  convenient  speed,  they,  or  any  two  or  more  of  them, 
'^  shall  nominate  and  appoint  two  or  three  of  tbe 
^'  honest  and  able  inhabitants  in  the  several  and  re- 
spective parishes  to  be  smreyors  and  assessorsy  who 
(or  any  two  of  them)  are  to  ascertain  and  rate  the 
yearly  value  and  profits  of  the  said  parishes  and 
places  for  which  they  shall  be  appointed  surveyon 
*'  and  assessors,  and  shall  return  the  same  to  the  said 
'^  commissioners,  or  to  such  person  or  persons  u 
*^  shall  be  appointed  to  receive  the  same."     The  set 
also  contains  the  following  clause,  abolishing  all  fui 
vileges :     **  And  be  it  hereby  enacted  by  the  antho- 
**  rity  aforesaid,  that  no  privileged  place  or  person^ 
body  politique  or  corporate,  within  the  cities,  coun- 
ties, towns,  and  places  aforesaid,  shall  be  exempted 
from  the  said  assessments  and  taxes,  but  that  they 
and  every  of  them,  and  also  all  fee  farm  rentSy  and 
other  rents  of  the  late  king's  revenues,  all  rents 
and  other  sums  received  by  the  late  court  of  waid, 
out  of  any  infants  or  lunatique  estates,  and  all  otber 
manner  of  rents,  payment,  and  sums  of  money  and 
annuities  issuing  out  of  any  lands  within  any  dtj 
**  or  county,  shall  be  lyable  towards  the  payment  of 
'*  any  sum  by  this  act  to  be  taxed  and  levied." 

The  act  also  contains  the  following  exception : 
'^  Provided  also,  that  nothing  contained  in  this  act 
''  shall  be  extended  to  charge  any  of  the  masters 
*^  or  scholars  of  the  universities  or  colledges  in  Scot* 
''  land,  or  any  other  officers  in  the  said  universities^ 
*'  colledges,  or  schools  of  any  hospital  or  alms-houaes 
"  for  and  in  regard  of  any  stipend,  wages,  or  profits 
'*  whatsoever  arising  or  growii^  due  to  them  in 
**  respect  of  the  several  places  and  employments  in 
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**  the  said  universities,  colleges,  schools,  hospitals,  ,  ^^^^- 
**  or  alms  houses,  for  or  in  respect  of  any  rents  or  m*lea 
**  revenues  beine  to  be  received  or  disbursed  for  the     „,  ^'^ 

"  WALKER. 

**  immediate  use  and  relief  of  the  same.**  It  was  ne- 
cessary expressly  to  exempt  the  masters  and  scholars 
of  the  universities,  because  their  income  was  by  the 
general  law  of  Scotland  subject  to  taxation ;  but  it 
was  held  unnecessary  specially  to  exempt  the  clergy, 
because  under  the  general  law  they  had  an  immunity. 

This  enactment  was  carried  into  full  effect  during 
the  Usurpation.  But  the  stipends  and  glebes  of  the 
established  clergy  in  Scotland  continued,  notwith- 
standing this  statute,  and  the  taxation  which  followed 
upon  it,  free  of  all  imposition  whatever.  After  the 
Restoration,  from  antipathy  to  all  Cromwell's  mea- 
sures, the  rule  of  valued  land  *  was  abandoned,  and 
that  of  the  previous  extent  adopted  in  the  levying  of 
the  land-tax. 

Afterwards  it  was  thought  expedient  to  return  to 
the  new  valuation,  and  in  order  to  raise  the  next 
supply  that  was  granted,  which  was  by  act  of  conven- 
tion t  in  the  year  1 667,  commissioners  were  appointed,  Act  of  Con- 
with  power  "  to  call  for  and  consider  the  valuations  23d  Jan.  1667. 

*  See  Vol.  2.  p.  1,  note. 

•}•  This  was  one  of  those  **  Conventions  df  Estates,'*  whicli 
were  occasionally  called  upon  sudden  exigencies,  real  or  sup- 
posed. The  formal  citation  of  all  those  who  bad  right  to  sit  in 
parliament,  was  on  these  occasions  omitted.  The  king,  on  the 
plea  of  emergency,  called  together  as  many  of  the  three  estates 
as  could  be  speedily  assembled.  By  a  statute  of  James  IV. 
(1503,  c.  85.)  it  was  ordained,  that  "  the  commissaries  and 
''  beadsmen  of  boroughs  be  warned  quhen  taxes  or  contribu- 
**  tiones  are  given,  &:c."  The  powers  of  these  conventions  were 
Jimited  to  the  particular  business  for  which  they  were  called« 
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1819^  "of  all  lands,  teindSf  and  other  real  estates  within 
M<L£A  '^  ^^^^^  respective  shires  and  burghs ;  and  such  as  they 
V-  "  shall  find  just  and  equal,  that  they  approve  thereof 
*^  and  appoint  the  same  to  be  the  rule  for  lerying  and 
raising  this  present  supply."  Where  estates  have  been 
split  among  different  proprietors  since  Cromwell'f 
valuation,  or  "  when  they  shall  find  any  just  ciaie 
**  by  inequality,  the  commissioners  are  to  value  of 
**  new  again.*' 

Notwithstanding  these  comprehensive  words,  mi- 
nisters stipends  were  not  valued,  or  taxed  in  any  waj; 
and  there  is  a  clause  in  this  act,  from  which  it  appetn 
that  the  general  expressions  above  used  could  not  be 
extended  to  glebes  or  stipends.     Power  is  given  in 
these  terms :  "  As  also  to  value  the  rent  of  all  ardi- 
'^  bishopricks,  bishopricks,  and  other  benefices  m  90 
*^Jar  as  they  exceed  the  ordinary  value  afmodifei 
"  stipends :  provided  always,  that  notwithstandiof^ 
"  of  the  valuation  thereof  within  the   shire  where 
"  there  is  any  such  lands,  teinds,  or  other  real  rent, 
'*  the  total  and  proportions  above  specified  of  the 
**  said    shires    continue   wit^hout    any   alteradon." 
This  shows  clearly  that  stipends,  and  benefices  not 
better  than  modified  stipends,  were  not  to  be  valued; 
and  accordingly  they  were  not  valued. 

The  valuations  made  in  virtue  of  this  act  hue 
regulated  such  taxations  ever  since.  The  heritabk 
property,  exempted  under  that  act,  hasbeen  exempted  , 
ever  since ;  and  the  property  burdened,  whether  landi 
or  teinds,  have  ever  since  been  burdened  accordiif 
to  the  valuations  then  made. 

The  next  supply  which  was  granted^  was  in  the 
1C70.      year  1670,  by  act  of  parliament,  which  appoints  it 
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^^  to  be  raised  and  paid  out  of  the  land  rent,  in  the 
'^  same  manner,  according  to  the  same  proportion, 
*^  and  with  the  same  exceptions  that  the  former  sup- 
**  ply  granted  to  his  Majesty  by  the  convention  of 
"  estates,  in  January  1667,  was  raised.*' 

A  new  supply  was  granted  in  the  year  1672,  to       167a. 
be  raised  and  paid  according  to  the  valuation  of  the 
same  act  of  convention. 

In  the  year  1678  a  further  supply  was  granted       1678. 
by  an  act  of  convention,  which  it  is  declared  shall 
be  levied  "  according  to  the  present  valuation." 

In  the  year  1681  an  act  of  parliament  was  passed,  *^8i* 
granting  an  additional  supply,  which  in  like  manner 
is  to  be  levied  in  the  manner  and  proportions  pre- 
scribed by  the  act  of  convention.  Tliis  was  a  large 
supply,  amounting  to  1,800,000  /•  Scots,  and  it  was 
thought  proper  to  give  the  landed  proprietors  some 
relief  from  the  vassals,  feuars,  tenants,  subtenants^ 
and  inhabitants  in  their  lands.  In  particular,  they 
were  to  have  relief  from  each  gentleman,  of  a  sum 
not  exceeding  6  /.  Scots,  for  each  tenant  4  /.  Scots, 
and  for  each  tradesman,  cottar,  or  servant,  20^. 
Scots. 

After  these  acts,  the  mode  of  levying  the  supply 
became  established,  and  so  much  understood  as  a 
matter  of  course  over  the  whole  nation,  that  in  many 
acts  of  parliament  the  supply  is  granted  without  spe- 
cifying how  it  is  to  be  levied,  while  in  others  the  rule 
of  the  convention  1667  is  especially  prescribed. 

This  however  made  no  dfference  in  practice ;  for, 
whether  the  act  of  parliament  was  express  or  silent 
on  the  subject,  the  will  of  the  legislature  was  under- 
stood to  be,  that  the  rules  of  the  act  of  convention 
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1810^       1667  should  be  observed,  and  both  stipends  an^ 
M*LEA      glebes  left  unburdened. 
»•  After  the  revolution  all  personal  privileges  wercf" 

^Q^  ^  Q    expressly  recalled.     By  statute  1690,   c.  6.  a  new 
supply  is  granted ;  and  it  is  declared,  **  That  no  per- 
''  son  or  persons  shall  be  exeemed  from  payment  of 
*^  thehr  proportions  of  this  supply  for  their  lands 
'*  upon  any  pretext  whatsoever,  excepting  mortifieii 
^*  lands  allenarly  notwithstanding  of  any  former  law, 
•*  privilege,  or  act  of  parliament  in  the  contrary." 
These  terms  are  sufficiently  comprehensive,   to  take 
away  any  privilege  whatever ;  but  yet  they  were  not 
held  sufficient  in  law  to  take  away  the  exemption  iir 
favour  of  stipends  and  glebes,  which  by  the  public 
Cap.  9.    law  were  held  not  to  be  taxable  subjects.     Accord- 
ingly the  very  same  parliament,  while  it  gives  the 
heritor  relief  against   gentlemen,   tenants,    feuan, 
tradesmen,  and  cottars,  gives  him  no  relief  against 
clergymen. 

A  new  supply  was  granted  in  the  parltament; 
i^3>c.a.  1693,  c.  2.  whith  in  like  manner  declares  in  the 
most  peremptory  terms  **that  no  person  or  persons 
"  shall  be  exempted  from  payment  of  their  pro- 
'^  portions  of  this  supply  for  their  lands  upon  any 
"  pretext  whatever." 

Even  these  words  were  not  held  sufficient  to  afiect 
the  right  of  the  clei'gy  to  immunity,  in  respect  rf 
their  glebes,  mansions,  and  stipends. 
Cap.  9.  In  the  same  session  of  parliament,  however,  a 
poll-tax  was  imposed,  by  which  it  is  ordained  that  all 
persons  of  "  whomsoever"  age,  sex,  or  quality  shaH 
be  subject  and  liable  to  the  poll-tax  of  six  shillings 
Scots  per  head,  except  poor  persona  who  live  upoR 
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enarity,  and  children  under  the  age  of  sixteen  years. 
Persons  of  higher  rank  are  ordained  to  pay  accord- 
ing to  their  presumed  wealth,  and  in  particular  all 
ministers  having  benefices  or  stipefids^  and  parish 
kirks  not  planted,  shall  pay  twelve  pounds  of  poll. 
Here  the  clei^  are  burdened,  because  the  tax  has 
no  connection  with  land  or  teinds,  or  heritable  in- 
come of  any  kind,  but  is  a  personal  tax  not  falling 
under  the  general  law  by  which  the  property  of  the 
clergy  is  exempted. 

Another  poll-tax  was  afterwards  imposed  by  par- 1695,  c.  la 
liament,  but  it  was  conceived  to  be  unconstitutional 
to  subject  the  clergy  even  to  a  personal  tax,  and  ac- 
cordingly they  were  omitted,  which  could  not  have 
happened  per  incuriam,  while  every  other  desscrip- 
tion  ofperson  is  burdened. 

The  same  immunity  was  preserved  by  the  clergy,  ^7<^>  ^'  ^ 
notwithstanding  the  revocation  of  all  previous  per-  1705I  c. 
iM)nal  exemptions  in  several  subsequent  statutes.   In  ^^   '^'^ 
3i\  of  these  it  is  declared,  that  no  person  or  persons 
ishall  be  exempted  from  payment  of  their  proportion 
thereof,  for  their  lands,  upon  any  pretence  whatever, 
excepting  mortified  lands ;  and  yet,  no  contribution 
whatever  was  levied  on  the  clergy.     Under  all  the 
land-tax  acts  above  mentioned,  although  the  magis- 
trates of  royal  burghs  are  empowered  to  assess  the 
inhabitants,  without  exception,  in  relief  of  the  burghs 
^uota,  no  assessment  has  ever  been  imposed  on  manses 
or  glebes  within  burghs  *. 

*  See  the  observations  of  Sir  George  M'Kenzie,  upon  thjB 
actB  1578,  c.  62.  1587,  c.  26.  and  1593,  c  166.  In  the  dis- 
<:u58ion  of  the  act  1597,  c.         which  directs  the  supply  to  he 
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1819-  The  plaintiff  does  not  insist  upon  any  personal 

M'LEA      privilege :  but  so  far  as  respects  the  house  and 


'^'  duty,  and  the  property  duty,  levied  upon  his  manie 
and  glebe  and  stipend,  there  is  no  law  to  justify  the 
warrant  specified  in  the  pleadings.  That  the  expres- 
sions used  in  the  statutes  are  universally  compre- 
hensive, is  not  denied.  They  include  all  houses, 
lands,  and  annual  income,  which  by  the  law  of 
Scotland  are  subject  to  taxation ;  but  the  houses, 
glebes,  and  stipends  of  the  clergy  hkve  not  been  in 
that  predicament  for  more  than  two  hundred  yean. 
It  is  extremely  questionable  whether  afler  the  act  of 
union  it  was  within  the  power  of  parliament  to  burden 
these  subjects  with  any  tax  ;  and  supposing  that  pfl> 
liament  had  the  power,  the  ancient  immunities  of  the 
church  could  not  be  taken  away  without  a  formal  tc^ 
peal  of  the  law  conferring  them,  which  is  not  to  be 
found  in  the  statutes  referred  to  by  the  defendant 

According  to  the  public  law  of  Scotland,  the  msnie, 
glebe,  and  stipend  of  the  clergy  were  not  taxable. 
If  the  most  comprehensive  form  of  words  imposing 
the  burden,  accompanied  with  a  revocation  of  all  ex- 
isting privileges,  could  have  burdened  these  subject!^ 
the  commissioners  under  former  acts  must  have  in- 
cluded them ;  but  they  never  did,  and  for  this  no 
reason  can  be  assigned  but  that  by  law  the  sulgects 

levied  according  to  the  actual  valae  of  the  lands,  he  says,  **  thk 
^'  can  be  of  no  consequence  to  stipendiary  ministeiB,  aeeing  bjactof 
^'  parliament,  162  James  6,  pari.  13,  they  are  freed  and  exempted 
''  of  all  taxations  and  impositions,"  See  also  Forbes  on  Titta» 
Erskine,  b.  3,  tit.  10,  s.  50;  Kaimes'  Abridgment  of  the  sUtt 
J593>  c.  162 ;  Spottiswood  on  Hope's  Minor  Practickt,  lit,  }» 
».  j6;  Craig,  Feud.  lib.  1.  dieg.  12,  s.  ^4, 
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were  free  of  all  imposition  whatever,  and  not  taxable^  ^  isio^ 
There  may  be  countries  where  the  property  and  the  ^«j  j-a 
income  of  the  clergy  are  subject  to  taxation^  and  f; 
there  may  be  other  countries  where  the  churches  and 
courts  of  justice,  and  all  public  property^  are  subject 
to  taxes,  payable  by  those  who  take  benefit  from  it« 
But  this  never  was  the  Liw  of  Scotland. 

According  to  the  articles  of  the  union,  that  law  is 
unalterable.  The  constitution  of  the  church  of 
Scotland,  with  all  the  rights  and  immunities  belong- 
ing to  it,  was  the  object  of  great  anxiety  at  the  union, 
and  it  was  not  considered  as  expedient  that  the  united 
parliament  should  have  power  to  alter  it  It  was 
there&re  made  a  condition  of  the  union,  that  this 
should  not  be  competent  even  to  parliament.  The 
only  question  is,  whether  it  is  not  to  be  considered 
as  part  of  that  constitution,  that  the  property  set 
apart  for  the  subsistence  of  the  clergy  should  have  an 
immunity  from  all  taxation ;  in  other  words,  whether 
any  portion  of  it  can  be  taken  from  the  c})urch,  and 
used  for  the  purposes  of  the  state. 

As  to  the  particular  expressions  used  in  the  pro^ 
perty  duty  act,  it  may  perhaps  be  maintained  that 
they  prove  that  parliament  understood  that  there 
were  teinds  in  Scotland  belonging  to  ecclesiastical 
pei*sons  falling  under  the  general  provisions  of  that 
statute ;  for  there  is  no  doubt  that  in  the  rule  for  as- 
sessing the  duties  imposed^  teinds  in  Scotland  belongs 
ing  to  any  ecclesiastical  person  are  mentioned.  But 
diese  expressions  do  not  occur  in  the  clause  imposing 
the  duty ;  and  that  clause  does  not  contain  a  repeal 
of  the  previous  law,  declaring  the  property  of  the 
clergy  free  of  all  taxation.    Neither  the  common  nor 
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181  p.  the  statute  law  of  Scotland  have  been  altered.  The 
^  '  courts  in  Scotland  will  administer  this  statute  to  the 
7>^  subjects  of  Scotland  precisely  as  they  would  have 
WALKER,  j^^^  if  this  imion  had  never  been  made.  This  act 
could  not  have  included  the  property  of  the  clergy  at 
any  previous  period,  for  it  has  been  shown  that  a  long 
succession  of  statutes  containing  still  broader  and 
more  comprehensive  clauses  were  never  so  inter- 
preted. 

This  is  no  new  question.  It  occurred  in  every 
reign  from  James  VI.  down  to  the  union ;  and  dur- 
ing the  whole  of  that  period  there  is  not  to  be 
found  a  lawyer  who  ever  maintained  that  auch  ex- 
pressions could  affect  the  property  of  the  cleigy; 
while,  on  the  other  hand,  every  lawyer  who  has  had 
occasion  to  speak  upon  the  subject,  gives  it  as  his 
opinion,  that  such  enactments  do  not  embrace  that 
property;  and  in  practice  the  commissioners  of  the 
revenue  never  did  charge  either  the  stipend,  glebe, 
or  manse  of  the  ministers  with  any  tax.  They  held 
them  free,  not  because  the  expressions  of  the  re- 
venue statutes  did  not  embrace  teinds,  and  lands, 
and  houses,  for  as  to  that  there  could  be  no  dis- 
pute ;  but  because  by  the  general  law  of  Scotland^ 
the  teinds,  lands,  and  houses  of  the  clergy  were  held 
to  be  public  property,  and  not  subject  to  any  tax. 

The  expressions  used  in  the  rule  for  assessing  the 
property  duty,  do  not  apply  to  the  property  of  the 
Scotch  clergy.  That  they  do  not  apply  to  their 
glebes  and  manses  is  obvious ;  and  it  is  equally  cer- 
tain that  they  do  not  in  general  apply  to  their 
stipends.  By  the  decrees  in  the  Teind  Court,  a  cei^ 
jtain  sum  of  money,  or  a  certain  number  of  bolls  of 
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com  and  meal,  is  modified  as  a  stipend,  and  the  mi-  isio. 
nister  has  a  right  to  demand  that  money  and  that 
quantity  of  victual  from  the  titular,  but  he  has  ^^^^ 
nothing  to  do  with  the  teinds  of  the  lands.  These 
belong  to  the  titular  or  heritor  whoever  he  be,  who 
draws  them,  and  he  becomes  personally  responsible  to 
the  minister  for  the  stipend  modified.  When  there- 
fore this  rule  speaks  of  teinds  belonging  to  ecclesias- 
tical persons,  it  can  have  no  meaning,  unless  it  holds 
the  titulars,  as  the  successors  of  the  ancient  clergy,  to 
be  entitled  to  this  appellation.  There  may  be  eight 
or  ten  cases  in  Scotland,  where  the  minister  succeed- 
ing to  the  whole  of  an  old  benefice  is  the  titular,  but 
in  general  he  is  no  more  than  a  stipendiary,  who  has 
nothing  to  do  with  the  teinds,  but  draws  annually  a 
sum  of  money,  or  a  quantity  of  victual,  from  the 
titular  or  heritor.  Accordingly  Mr.  Erskine  says, 
^*  they  are  all  stipendiaries." 

Even  private  rights,  in  virtue  of  which  individuals 
have  enjoyed  immunity  from  particular  taxes,  have 
pever  been  held  to  be  revoked  by  implication.  If 
parliament  found  them  inconvenient,  and  thought  it 
necessary  to  take  them  away,  they  did  so  by  an  ex- 
press act,  and  then  they  granted  compensation. 

A  company  of  soap-boilers  in  Glasgow,  for  certain 
reasons,  obtained  an  exemption  from  duties  on  soap, 
>and  although  they  were  never  mentioned  in  any  sub^ 
sequent  act  of  parliament,  yet  they  constantly  enjoyed 
their  exemption  till  they  were  deprived  of  it  by  special 
act  of  parliament,  when  they  obtained  6,000  /.  as  a 
^compensation  for  the  loss. 

Mr.  Forbes  of  CuUoden,  by  two  unprinted  acts  of 
parliament,  obtained  an  exemption  from  duties  upou 
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1819.      the  spirits  and  malt  made  from  grain  which  grew 

M<L£A      ^P^^  ^^  estate.     He  was  not  particnlarly  exempted 

V*         in  any  excise  acts  afterwards  made,  yet  be  enjoyed 

his  privil^e  till  lately,  when  the  act  depriviiig  him 

of  it,  provided  a  compensation  to  him  of  about 

20,000/.  after  the  case  had  been  submitted  to  a 

jury. 

The  Duke  of  Richmond's  tax  upon  coals  is  an 
illustration  of  the  same  principle. 

The  statutes  imposing  the  property  and  assesttd 
taxes,  contain  no  provision  excluding  this  privilege. 
The  maxim  of  law  must  therefore  prevail — Generalia 
nan  revocani  speciatia.     Greer  v.  Mitchell  *. 

The  word  '^stipend,''  in  the  schedule  to  the  act 
46  Geo.  III.  c.  65.  is  not  applicable  to  the  Scotch* 
clergy;  for  it  is  not  payable  by  his  Mqesty  or  ort 
of  the  public  revenue  t.    Nor  does  stipend  coibi 

*  D.  P.  27  April  1814,  and  see  Co.  Litt.  115  a.  Comjur 
Digeit,  tit.  Parliament^  R.  83.  and  PreecriptioD«  F.  3.  Jtcrv. 
Pugh^  Douglas'a  Reports,  ist  edit  p.  179;  Faculty  DeriaioBi^ 
App.  to  vol.  10,  Jan.  agth  1788.  The  Magiatratea  of  £4iobiirg|i 
against  the  College  of  Justice.  The  Duke  of  QueeDsbeny  and 
Earl  of  Hopetown. 

t  The  word  '<  stipend  *'  occurs  in  schedule  £.  of  the  statde 
43  Geo.  in»  c.  183,  under  the  following  title  and  context : 

<<  Schedule  of  the  rates  and  duti^6  payable  by  peraona  havinf , 
''  using,  or  exercising  any  public  office  or  employment  of  profit 

"  Upon  every  publick  office  or  employment  of  profit,  aod  upon 
"  every  annuity,  pension  or  stipend  payable  by  his  Majeity^  or  out 
•*  of  the  public  revenue  of  Great  BrUam,  &e." 

Schedule  D.  seems  more  comprehensive.  By  it,  dutits  an 
imposed  upon  "  the  annual  profits  arising  to  any  person  resident 
"  in  Great  Britain,  from  any  profession,  trade  or  xwuxHonJ* 

The  same  words  are  repeated  in  the  schedules  set  forth  in  the 
subsequent  statutes,  and  re-enacted  with  additional  and  special 
directions  as  to  the  mode  of  assessment,  &c. 
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under  the  word  ^*  teinds,''  they  are  rather  a  burden       1810. 
upon  the  teinds. 

As  to  persond  taxes,  such  as  that  on  the  wearing        ** 
of  hair-powder,  the  plainti£f  does  not  claim  exemp- 
tion.   Those  taxes  stand  on  a  different  principle. 

On  the  part  of  the  defendant  in  error. 

There  is  no  evidence  that  the  legislature  of  Scotland  Argument  for 
ever  contemplated  an  exemption  from  taxes  as  a  part  SS"*"^ " 
of  the  provision  of  the  reformed  clergy.  On  the 
contrary,  the  maintenance  of  the  clergy  was  always 
recognized  to  be  a  burden  to  which  the  holders  of 
teinds  were  in  justice  subject,  as  the  condition  of 
their  right ;  and  a  grant  to  the  church  of  an  ex- 
emption from  taxes,  of  which  the  burden  must 
evidently  have  rested  on  the  nation  at  large,  would 
have  been  contrary  to  this  universal  understanding. 
The  exemption  of  the  clergy  from  first  fruits  and 
the  fifth  penny,  was  of  quite  a  different  nature. 
These  were  parts  of  benefices  which  had  been 


The  statute  46  Geo.  III.  c.  65,  s.  74,  provides,  **  that  the 
'*  duties  thereby  granted,  including  the  duties  contained  in  the 
'^  schedule  marked  A.  (\7hich  is  a  transcript  from  the  former 
**  acty)  shall  be  assessed  and  charged  under  rules  which  shall  be 
**  construed  to  be  a  part  of  the  act,  and  to  refer  to  the  said  duties 
'^  as  if  the  same  had  been  inserted  under  a  special  enactment.*' 
The  rules  are  then  given  under  numbers.  N*  III.  contains  rules 
ibr  estimating  lands,  &c.  therein  mentioned,  which  are  not  to  be 
charged  according  to  the  preceding  general  rule.  It  then  pro- 
vides that  the  annual  value  of  all  the  properties  after  descrilse^ 
jshall  be  understood  to  be  the  Ml  or  average  amount  for  one  year 
pf  the  profits,  &c.  And  in  the  second  head  of  this  rule  are  speci- 
fied "  all  teinds  in  Scotland  belonging  to  any  ecclesiastical 
**  jperson,* 
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by  the  Pope ;  and,  in  his  stead,  had  fidlen  to  the 
King.     These,  therefore,  formed  a  most  natmal 
subject  for  appropriating  to  the  provision  of  the  re- 
formed clergy ;  and  when  the  corruptions  of  Popery 
were  in  every  respect  overthrown  and  reprobated, 
it  was  reasonable,  that  the  few  protestant  clergy 
who  had  obtained  benefices,  should  not  be  subject- 
ed to  this  papal  encroachment.     The  exemption  of 
glebes  from  teind,  was  as  little  similar  to  the  pii- 
vUege  under  consideration.    Teinds  were  no  pub- 
lic tax,  but  a  private  property.     The  holden  of 
teinds  too  were  liable  to  maintain  the  clergy ;  and 
it  would  therefore  have  been  absurd  to  draw  teinds 
out  of  the  l^al  provision  of  land  modified  to  the 
clergy.    Nor  had  it  been  ever  agreeable  to  the  canon 
or  ecclesiastical  law,  that  glebes  should  pay  tithe. 
In  every  respect^  there/ore^  ejcemptions  of  gkbe$ 
Jrom  teinds  was  totally  dissimilar  Jrom  a  generd 
ejcemption  Jrom  national  taxes.    These  are  not  in- 
stances of  an  intention  in  the  legislature  of  Scotland 
to  provide  for  the  clergy,  by  giving  them  a  general 
privilege  of  exemption  from  taxation. 

1593,  C.166.  The  act  of  1593  cannot  be  construed  to  contain 
any  general  exemption  of  the  clergy  from  taxation. 
It  cannot  be  held  to  exempt  them  from  any  thing 
more  than  taxations  or  impositions  from  their  sti- 

1663,  c.  ^4.  pends.  The  statute  1663,  c.  24,  imposed  a  part  of 
the  expense  of  maintaining  the  universities  on  the 
clergy  alone^  which  at  that  time  were  episcopal. 
The  equity  of  this  arrangement  consisted  in  this,  that 
the  universities  were  regarded  as  part  of  the  church 
ei^;ablishment ;  and  there  is  no  reason  to  doubt,  that 
the  clergy  had  consented  to  it.     The  statutjs  says, 
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•*  there  being  an  expedient  proposed."  And  it  is  1819. 
to  be  presumed  it  was  proposed  by  the  clergy.  ^^^ea 
When  this  was  done,  it  was  thought  reasonable  to  ^' 
declare,  that  it  should  not  afford  a  preparative  or 
precedent  for  imposing  peculiar  burdens  on  the 
clergy  without  their  own  consent.  The  reason  of 
this  evidently  was,  because  the  burden  was  imposed 
on  the  clergy  alone,  and  might  be  supposed  to  afford 
a  dangerous  example  to  a  parliament,  in  which 
they  had  little  influence.  That  it  did  not  allude 
to  any  general  exemption  of  the  clergy  from  tax- 
ation is  sufficiently  evinced  by  the  act  of  convention, 
1667,  granting  a  supply  or  land-tax,  in  which  the 
clergy  are  subjected.  It  is  true,  that  stipends  and 
benefices  not  exceeding  a  sufficient  stipend,  are 
exempted  from  this  tax.  But  this  is  not  by  any 
reference  to  a  general  privilege  previously  existing 
in  law.  It  is  by  a  special  expressed  exemption; 
and  it  follows  after  similar  exemptions  of  a  much 
broader  nature  given  to  the  members  of  the  college 
of  justice,  to  universities,  colleges,  schools,  and  hos- 
pitals. In  the  act  1 667,  there  is  a  personal  or  poll- 
tax,  from  which,  in  like  manner,  the  clergy  are 
exempted.  But  here  also  the  exemption  follows 
after  that  of  noblemen,  barons,  heritors,  and  life- 
renters  ;  and  it  is  followed  by  that  of  schoolmasters, 
readers,  precenters,  their  wives  and  children ;  and 
also  the  college  of  justice,  officers  of  the  mint,  and 
their  wives,  children,  and  servants.  This  affords  no 
evidence  of  a  general  privilege  of  the  clergy  to  be 
exempted  from  all  taxation. 

In  the  act  of  parliament  1693,  chap.  g.  imposing  1693,  c.^- 
a  poll-tax,  it  is  confessed  that  the  clergy  are  in- 


56o  CASES  IN  THE  HOUSE  OF  LORDS 

1819.       eluded,  even  stipendiary  ministers^  being  set  down  ai 
"7         a  class  liable  to  a  distinct  duty.     In  the  other  acts^ 
V-         imposing  poll-taxes,   the  clergy  are  also  included. 
Even  the  stipendiary  clergy  are  not  exempted,  al- 
though they  are  not  subjected  to  a  rate  of  poU-tai^ 
i695>  c.  10.    as  a  distinct  class  ;  but  by  act  1695,  chap.  10.  they 
are  liable  as  ^*  gentlemen.**      And   even  if  ihej 
could  have  degraded  themselves  by  repudiating  that 
character,  they  are  still  liable  to  the  lowest  nite^ 
which  applies  *'to  all  persons  of  whatsoever  age, 
'    **  sex,   or  quality,   except  poor  persons,   who  live 
^*  upoTT  charity,  and    children   under   the   age  of 
1698^  c.  12.    «<  sixteen."     And  by  act  1698,  chap.  12.  they  are 
Pari.  Book  35.  liable  as  "  unlanded  gentlemen.**     It  is  said  that 
VideApp.      ^    supplication    was    presented    by  the    episcqwl 
clergy  for  exemption:   but    it  appears,    that  thif 
claim  was  rejected,  on  the  ground  that   clergy  in 
general  were  not  exempted.     It  appears   by  the 
records  of  parliament,  that  in  1704,  Mr.  Campbdl 
and  others,  tacksmen  of  the  poll-tax,  1695,  gave  in 
an  account  with  regard  to  it,  containing  the  total 
charge  against  them,  and  also  the  dischai^    In 
this  discharge,  they  stated  the  following   artide: 
**  By  the  poll  of  the  episcopal  clergy  6,000  /.*'    Thia 
was  stated  as  a  discharge,  on  the  ground  that  they 
were  not  entitled  to  levy  it.     But  on  this  article  the 
committee  of  parliament  made  the  following  obao*- 
vations.   "  There  should  be  no  allowance  for  the  poU 
**  of  those  clergymen,  except  their  number  be  men- 
''  tioned,  in  respect  that  no  exemption '  subiista^ 
"  except  for  clergy  of  Edinburgh,  all  other  clergy 
**  being  liable.**     In  what  way  the  clergy  of  Edin- 
bui^h  were  exempted  does  not  appear  ;  but  it  eer« 
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tainly  was  not  by  any  general  privilege  possessed  by       I819. 

the  clergy  at  large.    The  observations  of  Mackenzie 

and  Forbes  cannot  be  supposed  to  relate  to  any  uni-        ^^^^ 

versal  exemption  from  taxation  enjoyed  by  the  clergy.    ^al«er. 

Accordingly,  it  will  not  be  said,  that  in  practice  the 

clergy  ever  pretended  to  any  ex^ption  from  customs  Kaimes'  Stat. 

^         -»  .  ••oil    Law,i»ccCu»- 

or  excise^  though  customs  were  ancient  m  Scotland,  toms,  Exdst. 
and  excise  was  introduced  there  in  1644.  The 
treaty  of  union,  if  the  clergy  held  any  such  privi- 
lege, would  certainly  have  taken  it  away ;  or  the 
subsequent  revenue  statutes,  in  which  there  is  no 
trace  of  such  a  privilege,  but  clear  proof  that  none 
existed.  In  the  48th  Geo.  III.  chap.  55.  there  is  48  Geo.  3. 
expressly  given  to  the  clergy  an  exemption  from  hair-  ^  '  ^^' 
powder  duty ;  but  it  is  limited  to  such  clergy  whose 
incomes  do  not  exceed  100/.  per  aimum.  There  is 
a  multitude  of  statutes  imposing  duties,  from  which 
it  was  never  imagined  that  the  clergy  of  Scotland 
had  any  privilege  of  exemption.  As  to  the  pre- 
tended exemption  in  practice  from  the  window-duty, 
it  iq)pears  from  the  minute-books  of  the  exchequer, 
that  the  clergy  never  pretended  to  demand  it  as 
of  right,  but  obtained,  as  a  favour  from  the 
lords  of  the  treasury,  a  delay  of  levying.  They 
were  put  insupevy  as  it  is  called,  until  there  should 
be  time  given  to  apply  to  parliament,  for  an  express 
and  special  exemption  or  other  relief  to  the  clergy 
from  that  tax.  But  no  existing  right  of  exemption 
was  either  recognized  or  pretended. 

The  claims  of  the  plaintiff  to  exemption  from 
property-tax  on  his  manse  and  glebe,  and  from 
assessed  taxes  on  his  horse,  servant,  and  hair-powder. 


56i  CASES  IN  THE  HOUSE  OF  LORDS 

is  void  of  foundation  ;  for  it  cannot  be  pretendecf 
that  there  exists  any  special  privilege  in  regard  to 
these  taxes.  It  is  not  pretended  that  the  acts  impo^ 
ing  them  bestow  any  exemption  from  them  upon  the 
clergy  of  Scotland ;  nor  can  it  be  pretended,  that 
any  ancient  statute  affords  any  argument  for  such  a 
privilege,  by  a  prospective  regulation. 

As  to  the  property-tax  on  the  plaintiff's  stipend, 
it  appears  to  be  said  that  a  special  exemption  exists, 
in  virtue  of  the  Scotch  statute  of  1593.  The  cleigy 
had  no  privUege  of  exemption  in  general,  or  from 
any  one  tax,  land-tax,  poll-tax,  customs,  or  excise. 
But  yet  it  is  said  the  Legislature  had  given  them  a 
privilege  of  exemption  from  all  taxes  which  could 
affect  their  stipends.  It  is  said  this  exemption  is 
still  in  force,  and  that  it  applies  to  the  property4ax« 

This  argument  is  founded  solely  on  the  statute 
1593*  cap-  1^6.  But  the  evils  to  be  remedied  by 
the  statute,  were  claims  made  on  the  stipendiary 
clergy  by  private  parties  in  virtue  of  tacks,  gifts,  or 
pensions.  These  might  be  ratified  in  parliament, 
but  still  were  private  rights.  Not  a  word  occurs  in 
the  act  as  to  public  taxes,  of  which  indeed  there 
existed  none  at  that  time  which  could  be  said  to 
affect  stipends.  It  is  evident  that  the  word  "  tax- 
"  ations,'*  which  in  the  statute  is  thrown  along  with 
tacks,  pensions,  and  impositions,  alludes  only  to 
burdens  imposed  on  the  stipends  in  favour  of  private 
parties,  and  was  used  just  as  the  word  *^  impositions'* 
was  used  to  exclude  grants  under  forms  that  might 
have  been  pretended  not  to  be  tacks  or  pensions. 
That  is    demonstrated  by  the   words    following; 
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"  notwithstanding  of  onie  gift  or  disposition  maid  isw^ 
"  in  the  contrair/'  This  shows  it  was  only  tax-  ^t^^^ 
ations  or  impositions  by  gift  or  disposition,  that  were         ^* 

WALKER 

contemplated,  and  it  will  not  be  said  that  a  national 
revenue  statute  is  a  '*  gift  or  disposition."  There  is 
no  doubt  in  what  sense  the  word  "  taxation"  is  used 
in  this  statute,  the  context  removing  all  ambiguity. 
The  word  may  perhaps  have  been  in  other  parts  of 
the  Statute-book  applied  to  public  taxes ;  but  such 
was  not  its  meaning  in  the  statute  1593,  chap.  166. 
The  plaintiff  is  driven  to  contend,  that  under 
"  gifts  or  dispositions/'  public  statutes  are  included; 
and  then  he  must  contend,  that  the  act  1 593,  was 
a  law  that  ministers  stipends  should  be  free  notwith- 
^nding  future  public  statutes  made  ^^  in  the 
**  contrair ;"  an  attempt  to  annul,  by  prospective 
provision,  future  statutes.  No  legislature  has  power 
80  to  bind  itself. 

The  acts  of  supply,  1665  and  1667,  which  grant 
certain  exemptions  to  the  clergy,  do  it  not  by  re- 
ference to  any  pre-existing  privilege,  but  in  express 
words  as  a  new  enactment.  Nor  is  the  privilege 
given  limited  to  the  clergy,  but  extends  to  other 
classes,  particularly  the  College  of  Justice.  The 
poll  taxes,  which  in  one  instance  specially,  and  iu 
others  by  general  expressions,  affect  stipendiary  mi- 
nisters, may  be  regarded  as  taxes  affecting  stipend^ 
and  is  one  instance  to  disprove  the  existence  of 
such  a  privilege.  The  expression  of  Mackenzie 
and  Forbes,  of  whom  even  the  former  wrote  at  the 
distance  of  near  a  century  from  the  statute  1593, 
and  both  of  whom  are  very  inaccurate  writers,  are 
much  too  loose  to  afford  authority  of  any  value  i  but 
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1819.      such  as  they  are,  they  are  by  no  means  favourable 
to  the  plaintiff.     In  the  other  writers  on  Scotch 
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V*  Law,  it  is  not  said  that  any  idea  c^  such  a  frvfUegt 
existing,  or  ever  having  existed,  is  to  be  found. 
There  is  therefore  no  reason  to  suppose  it  existed 
previously  to  the  union*  But  if  such  a  privilege 
had  then  been  in  existence,  it  must  at  that  time  Ime 
been  taken  away. 

The  treaty  of  union  was  made  on  the  footing  of 
equalizing  as  much  as  possible  the  privileges  aod 
advantages  on  the  one  hand,  and  the  burden  on 
the  other  hand,  of  each  part  of  the  United  Kingdem. 
By  the  fourth  article,  as  contained  in  the  Scotdi  set 
of  parliament  ratifying  the  treaty,  it  was  provided, 
**  that  all  the  subjects  of  the  united  kingdom  of  Greit 
**  Britain  shall,  from  and  afVer  the  union,  have  M 
^'  freedom  and  intercourse  ef  trade  and  navigatioii  ti 
'*  and  from  any  port  or  place  within  the  said  united 
''  kingdom,  and  the  dominions  and  plantations  there- 
*^  unto  belonging,  and  that  there  be  a  commnnieatieB 
'*  of  all  other  rights,  privileges^,  and  advantages^  wkkk 
"  do  or  may  belong  to  the  subjects  of  either  kingdem, 
"  except  where  it  is  otherwise  expressly  agteed  in 
**  these  articles."  Then  follows  Article  V.  equafiimg 
the  right  of  Scotland  and  England,  in  regard  to  ish^ 
Then  Article  VI.  equalizing  the  customs,  but  eontein- 
ing  an  express  provision,  "  excepting  and  reserving 
^*  the  duties  upon  export  and  import  of  such  particular 
*'  commodities  from  which  any  persons,  the  subfecti 
"  of  either  kingdom  are  specially  liberated  and  ex* 
••  empted  by  their  private  rights,  which  after  the 
•*  Union,  are  to  remain  safe  and  entire  to  them  in 
**  all  respects  as  befbre  the  same/'     Article  XIV. 
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provides,  that   there  be   no  further  exemption 
insisted  upon  for  any  part  of  the  united  kingdom ; 


^*  but  that  the  consideration  of  any  exemption  be-  •• 
"  yond  what  are  already  agreed  on  in  this  treaty, 
*^  shall  be  left  to  the  determination  of  the  parliament 
'*  of  Great  Britain.**  And  Article  XXV*  the  con- 
cluding article,  provides  *^  that  all  laws  and  statutes 
^'  in  either  kingdom,  so  far  as  they  are  contrary  to, 
*^  or  inconsistent  with  the  terms  of  these  articles,  or 
**  any  of  them,  shall,  from  and  after  the  union,  cease 
**  and  become  void,  and  shall  be  so  declared  to  be  by 
"  the  respective  parliaments  of  the  said  kingdom/' 
Under  these  Articles  XIV.  and  XXV.  taken  in  con- 
nection with  the  others,  it  appears  that,  if  a  privilege 
of  exemption  from  taxation  of  a  public,  not  private 
nature,  had  existed  in  Scotland,  it  must  necessarily 
have  been  held  in  fairness  to  be  repealed.  And  this 
is  the  more  strengthened  by  the  consideration  that  in 
the  act  for  securing  the  protestaht  religion,  and  pres- 
byterian  church  government,  there  is  no  mention 
whatever  made  of  any  privilege  of  the  Scotch  clergy 
of  this  nature.  It  is  plain  therefore,  that  while  a 
variety  of  privileges  and  exemptions,  both  public  and 
private,  are  secured  in  the  treaty  of  union  by  express 
reservation,  no  privilege  of  the  sort  contended  for 
by  the  plaintiff  is  there  mentioned.  And  therefore, 
if  it  had  existed,  it  must  in  equity  have  been  held 
to  be  taken  away.  But  the  true  inference  is,  that 
no  such  privilege  existed. 

For  the  Plaintiff  in  error— Mr.  Thomson,  and  ^J^^jj 
Mr.  Brougham.  1819. 

For  the  Defendant  in  error —TAe  Lord  Advocate 
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V. 
STALKER. 
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(The  Solicitor-General  of  Scotland)^    and  Mr. 
Mackenzie. 

In  the  course,  and  at  the  end  of  the  argument, 
Lord  Redesdale  made  the  following  observations  :— 

The  glebe  and  manse  are  not  mentioned  in  the  act 
of  1593.  The  stipend  issues  out  of  the  teinds;  and 
the  act  46  Geo.  III.  c.  65,  directs  the  teinds  to  be 
^sessed  according  to  their  value.  The  language  of 
the  act  appears  to  be  a  little  confused.  In  the 
printed  case  for  the  plaintiff  in  error,  it  is  not 
insisted  that  there  is  a  special  exemption  for  the 
manse  and  glebe.  It  is  put  by  way  of  argument, 
that  the  land-tax  was  never  charged  upon  the  manse 
and  glebe.  But  that  practice  furnishes  no  inference 
us  to  the  property-tax,  which  is  o(  a  different  xiature. 

Lord  Redesdale :  * — Upon  a  fair  construction  of 
the  statute  1593,  it  is  impossible  to  iiold  that  the 
clergy  are  thereby  exempt  from  public  taxes  and 
impositions. 

The  recital  of  that  statute  states  a  grievance  bjr 
'*  pensioners  and  tacksmen**  having  in  tack,  gift,  or 
pension,  the  stipends  of  the  ministers.  This  cannot 
be  intended  of  collectors  of  taxes,  and  when  it  pro- 
ceeds to  recite  that  the  acts  of  these  "  pensioners 
**  and  tacksmen  who  have  taken  (the  stipends)  in 
*^  tack,  gift  or  pension,'*  that  clearly  applies  to  some 
grant  made  in  the  form  of  tack,  gift  or  pension. 
Upon  tlie  recital  of  this  grievance,  of  charges  at- 

*  I'pon  the  hearing  and  moving  judgment  in  this  case  the 
Lord  Chuncellor  was  absent ;  the  C.  J.  of  England  was  present 
at  the  hearing. 
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tempted  to  be  made  upon  the  stipends,  it  is  enacted, 
"  that  all  ministers  stipends  in  time  coming  be  free 
*^  from  all  tacks,  pensions,  taxatioiu  and  impo-* 
"  sitions/* 

The  word  "taxation**  in  the  enacting  clause  ia 
peculiar. 

In  the  construction  of  acts  of  parliament  as  of 
all  instiiiments,  where  general  words  are  annexed 
to  or  follow  particular  words^  they  are  taken  to  be 
of  the  same  kind  and  meaning. 

The  words  immediately  following  explain  the 
sense  in  which  the  word  "  taxation*^'  is  used.    ' 

It  is  enacted  that  the  clergy  shall  enjoy  their 
stipends  free  from  all  tacks,  &c.  "notwithstanding 
any  gift  or  disposition  made  to  the  contrary."  This 
cannot  be  construed  to  allude  to  any  public  charge 
imposed  by  act  of  the  legislature. 

As  to  grants  by  the  clergy  in  convocation,  they 
could  only  bind  the  clergy  who  made  the  grants,  not 
the  portion  allotted  for  stipends. 

In  Grier  v.  Mitchell  ^^  there  was  some  error  in 
the  verdict,  and  a  venire  facias  de  novo  was  ordered* 
The  House  of  Lords  thought  it  was  a  case  of  private 
right,  and  came  under  the  reservation  by  the  act  of 

*  D.  P.  27th  April,  1814.  The  exemption  clsdmed  in  this 
case  was  under  an  act  of  the  Scottish  Parliament,  passed  the 
12th  of  July  1661,  by  which  a  coarse  salt,  worked  and  manu- 
factured out  of  sea  sand,  by  the  poor  inhabitants  of  Annandale, 
was  exempted  from  the  duties  of  excise.  The  proceeding  was 
by  information  in  the  Court  of  Exchequer  in  Scotland,  claiming 
a  certain  quantity  of  salt  so  made  and  seized  as  forfeited.  The 
appellant  claimed,  and  upon  issue  tried,  a  special  verdict  was 
given  finding  the  facts.  The  Court  of  Exchequer,  on  argument, 
gave  judgment  for  the  respondents,  and  that  judgment  wa»- 
reversed  in  the  House  of  Lords. 
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1819.      union.     There  was  no  finding  of  the  law  in  that 

M'JLEA  ^*^?'  ^^  ^^^  ^^^'  ^^  *^^  stipend  is  exempt  by 
f;  virtue  of  the  act  of  1 593,  yet  the  minister  is  liable 
in  respect  of  the  manse  and  glebe.  So  far,  the  war- 
rant for  seizure  was  legal,  and  sufficient  to  justify 
the  proceedings.  The  finding  of  the  jury  distin- 
guishes between  the  manse,  glebe  and  stipend,  and 
the  assessed  taxes,  and  the  defender  in  this  action 
could  not  be  found  guilty.  But  I  desire  to  ha^ 
time  to  look  into  the  acts,  and  to  consider  the  C|ise« 

7th  April.  Lord  RedesdaJe : — In  a  case  of  this  descriptioii, 

where  the  decision  afiects  a  large  body  of  persons, 
I  was  desirous  to  look  minutely  into  the  acts  00 
which  it  depends. 

It  is  immaterial  to  consider  how  the  act  of  union 
might  bear  upon  this  subject.  If  the  exemption 
claimed  did  not  exist  before  that  act,  the  provisions 
of  that  act  cannot  afifect  the  question.  The  practice 
of  not  charging  the  stipendiary  clergy  of  the  church 
of  Scotland,  will  not  raise  a  right  to  exemption  from 
charge. 

What  happened  before  the  Reformation  must  be 
put  out  of  consideration.  Before  the  ReformalaM, 
the  clergy,  under  the  famous  bull  of  Pope  Boniface, 
claimed  to  be  entirely  exempt  from  all  charges  whicb 
they  did  not  impose  upon  themselves.  Pope  Boni- 
face carried  the  matter  still  farther,  for  he  prohibited 
their  imposing  charges  upon  themselves  without  a 
licence  from  the  pope.  That  prohibition  was  nol 
much  observed  for  some  years  before  the  RefbrmatioD, 
but  it  was  the  foundation  of  the  e;^emptions  claimed 
both  in  England  and  Scotland. 
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After  the  Reformation,  the  whole  character  of      1819. 
the  church  was  changed ;  for  the  exemptions  which        ^ 
the  clergy  had  before  enjoyed,  in  respect  of  their    _  v. 
spiritualities,    upon    that   event  ceased.     At  the 
time   when  episcopacy   was  restored  in  Scotland, 
the  archbishops   and  bishops  formed    a    part    of 
the  legislature  of  the  country.     They  made  to  the 
king  grants  for  themselves  as  in  a  separate  state. 
The  lords  granted  for  their  own  body,  including 
the  freeholders,  who  were  of  the  same  estate  as  the 
titled  lords ;  and  the  burgesses  made  a  separate 
grant  for  themselves. 

After  the  whole  property  of  the  church  had  been 
seized,  two  thirds  were  given  back  to  the  clergy,  and 
one  third  was  reserved  by  the  Crown,  out  of  which 
the  stipends  of  ministers  were  to  be  provided.  The 
revenue  was  charged  upon  the  two  thirds.  It  pro- 
bably would  have  answered  no  purpose,  in  point  of 
revenue,  to  have  charged  the  remaining  tlurd,  which 
was  either  in  the  Crown  or  applied  in  the  payment 
of  stipends. 

It  is  impossible  to  apply  the  words  of  the  statute, 
as  contended  for  the  plaintiff  in  error.  The  statute 
1593,  exempting  stipends  from  taxation,  does  not 
relate  to  personal  impositions  on  the  clergy.  There 
may  be  a  doubt  what  particular  taxation  is  intended* 

It  appears  that  stipends,  issuing  out  of  the  third 
of  the  teinds,  had  been  charged  in  various  ways  by 
acts  of  the  Crown  ;  that  is  the  grievance  which  is 
to  be  prohibited  in  future ;  and  all  existing  charges 
are  annulled.  The  word  ^^  taxation/'  introduced  in 
the  midst  of  other  words,  cannot  be  extended  in 
construction  to  all  kinds  of  taxation.    According  ta 
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1819.       the  ordinary  rules  of  construction,  it  must  be  under- 
^(^  ,       stood  in  the  same  sense  as  the  words  with  which  it  i^ 

JUL  L£  A 

V-         coupled:   Taxation  in  that  clause  must  mean  some- 
thing of  the  same  kind  with  those  other  things  which 
are  expressly  and  specifically  prohibited.      If  this 
act   has  not   the   effect  of  exempting   the  clei^ 
of    Scotland  from  taxation    of  stipend,  no    such 
exemption  is  to  be  found  in  any  other  statutes. 
That  in   other  respects  the  clergy  have   not  been 
charged  where  ^ther  persons   have  been    charged, 
furnishes  no  reason  to  extend  the  exemption  to  this 
case.     Nor  is  there  any  ground  to  contend,  that  the 
Words  of  the  act  imposing  the  property-tax  are  not 
sufficient  to  extend  to  the  stipends  of  the  clei^. 
By  that  act  "  temc?5,  stipends^  annuities j    and  aU 
profits  whatsoever*^  are    made  chargeable.     The 
party  has  been  properly  charged  under  the  three 
acts  specified.     There  can  be  no  doubt  as  to  the 
personal  duties,  and  as  to  the  other  charges,  I  think 
the  judgment  ought  to  be  affirmed. 

Judgment  affirmed  t. 


*  Sfte  the  words  of  the  act  antty  note  ♦,  p.  556. 

t  This  question,  as  to  the  claim  of  the  clergy  to  be  a  privi- 
leged order,  in  different  ages  of  the  law  has  been  viewed  in  dif- 
ferent lights.  In  early  times,  the  general  doctrine  was,  that 
spiritual  persons,  in  respect  of  their  benefices,  were  not  charge- 
able as  the  laity,  by  charges  imposed  on  the  realm  generally. 
Their  goods  were  exempt  from  purveyance,  2  Inst.  3.  And  by 
the  common  law  of  England  every  parson  was  held  to  be  free 
from  the  pa3rment  of  tolls  in  all  fairs  and  markets  for  all  goods, 
&c.  gotten  upon  or  bought  to  be  spent  on  their  church  livings. 
2  Inst.  3  ;  Reg.  260  a.  So  they  are  quit  of  pavage,  pontage  and 
murage  (which  wer^  duties  of  the  most  universal  obligation), 
and  tf  they  be  distrained  for,  &c.  may  have  a  writ,  &c.  2  Inst.  4 ; 
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Reg.  Brev.  260  a;  F.  N.  B.  227.  If  the  sheriff  or  collector  of 
tenths  or  lifteenlhs  distrained  them  in  the  lands  belonging  to  their 
churches,  thej  had  a  like  writ  to  discharge  them.  Reg.  Brev. 
188  a;  FiU.  N.  B.  176  a, 

Statutes  expressed  in  general  words,  were  not  held  to  extend 
to  the  clergy,  as  the  statute  of  Winton,  13  £d.  I. 

Where  a  robbery  was  committed,  and  the  hundred  charged, 
though  the  words  of  the  statute  were  gentes  demorantes  (all 
dwellers)  yet  the  clergy  were  not  held  chargeable.  See  2  Inst. 
569 ;  case  of  the  Bishop  of  Coventry  semb,  contra.  So  the 
statute  of  highways,  2  &  3  Ph.  and  Mary,  charges  all  house- 
holders, yet  the  clergy  were  held  exempt.  Again,  the  statute 
33  Hen.  8.  c.  2,  empowers  the  justices  to  tax  all  ^^resianU" 
"within  the  county  where  there  is  no  gaol,  &c.  yet  the  clergy 
were  formerly  held  not  taxable.  But  in  a  case  which  occurred 
in  the  reign  of  Charles  the  Second,  where  a  parson  had  brought 
an  action  of  trespass  against  an  officer  who  had  taken  his  cows 
by  way  of  distress  under  a  warhmt  of  a  justice,  and  by  authority 
of  an  act  of  the  same  reign,  (22  Car.  2.  c.  12.)  requiring  all 
parishioners  keeping  carts,  &c.  to  assist  in  repairing  the  ways,  it 
was  held  that  he  was  a  parishioner  within  the  meaning  of  the 
act ;  and  the  court  laid  it  down  generally,  that  the  clergy  are 
liable  to  all  public  charges  imposed  by  act  of  parliament  \  adding, 
that  it  had  been  so  resolved  (as  Hale  said)  upon  debate  before  all 
the  Judges.  So  the  case  is  reported  by  Ventris,  1  Vent.  273.  Ac- 
cording to  the  Reports  of  the  same  case  by  Keble,  (3  Ktb.476. 507.) 
who  states  the  trespass  to  have  been  by  taking  horses^  and  the 
plea  in  justification  to  have  been  under  the  2  &  3  Phil,  and 
Ma.  c.  8.  (which  is  enforced  by  22  Car.  2.c.  12,)  The  words 
used  by  Hale  were,  "  Parson  is  not  exempt  from  any  new 
"  charge  for  repairing  highways ;  and  by  Hyde,  C.  J.  in  his 
*'  Reports,  P.  5.  Ca.  1.  there  is  no  difference  between  clergy 
**  and  laity  in  assesse  for  poor  maimed  soldiers  or  JB.  R. :  but  the 
"  dean  and  chapter  and  glebe  must  pay,  and  so  resolved  by  all 
"  the  Judges  of  England  then,  and  so  agreed  by  all  the  Judges 
"  now,  being  for  constable  rates  and  the  like,  and  the  parson  of 
"  J5.  &c.  was  convicted  on  this  very  stat.  of  Ph.  and  Ma.  for  not 
«*  sending  his  cart,  about  forty  years  since,  and  so  the  court  con- 
**  ceived  here."  Levinz,  who  states  the  trespass  to  have  been  in 
taking  leasts^  (2  Lev.  132.)  gives  the  words  as  used  by  Hale  and 
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the  court  thus:  "  To  new  charges  by  statute,  the  lands  of  the 
"  church  are  subject  (as  other  lands)  unless  they  are  excepted. 
Upon  the  stat,  as  Hen.  8.  c.  5>  for  the  repair  of  decayed  bridgo, 
as  to  the  words  *'  tax  every  inhabitant,"  Lord  Coke  observei, 
**  By  these  words  all  privileges  of  exemptions  and  dischargei 
'<  whatsoever,  from  contribution,  &c.  ar^  taken  away,  althoiigk 
^  the  exemption  were  by  act  of  pvliament.**     a  loat  p.  704. 

By  the  43d  Elia,  c.  Q,  clergymen  are  made  liable  to  the  poor 
rates  for  their  glebe  and  tithe. 

By  the  General  Highway  Act,  13  Geo.  HI.  c.  78,  a.  34.  SS- 
45,  46,  they  are  expressly  made  liable,  in  respect  of  their  titho, 
ke.  The  57th  Geo.  HI.  c.  99t  »•  6e  &  65,  provides,  that  stipen- 
diary curates,  where  the  stipend  appointed  by  the  bishop  eqosk 
the  whole  value  of  the  benefice,  and  the  curate  is  empowered  to 
live  in  the  parsonage,  he  shall  be  liable  to  all  the  same  chargi^ 
deductions,  taxes,  parochial  rates  and  esaessment^  as  if  he  heU 
the  benefice. 

This  seems  to  be  one  of  those  cases  in  which  the  law  \m 
undergone  a  silent  revolution.  The  general  exemption  of  tho 
clergy  from  public  impositions,  is  acknowledged  by  the  exprai* 
sion  and  implication  of  many  statutes  and  decisions.  But  thi 
privilege  has  ceased,  in  many  instances,  without  legislative  en- 
actment, by  the  unseen  progressive  legislation  of  manners  asit 
ofnnions.  The  reasons  for  exemption  as  to  matters  of  pofaik 
taxation,  imposed  by  the  legislature,  have  been,  no  doubt,  se* 
rioualy  affected  by  the  disuse  of  convocations,  in  which  the  clergy 
were  accustomed  to  assess  their  own  contributions  to  the  public 
charge  of  the  state.  Now  they  are  taxed  without  representatioD 
as  a  distinct  order  of  persons,  but  certainly  not  without  v^tsor 
inflnence  in  the  election  of  representatives. 
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SCOTLAND. 

COURTS   OF    ADliiaALTT  AND   SES&IOK. 

James  Hunter  &  Co.        -        -        Appellants ; 
Archibald  M^Gown  and  others       Respondents. 

Thtt  statute  26  Geo.  III.  c.86.  relates  only  to  ships  usually 
occupied  in  sea  voyages,  and  not  to  small  craft 
lighters  and  boats  concerned  in  inland  navigation. 

A  gabbert  (Anglicfe  a  lighter,)  is  not  **  a  ship  or  vesseV* 
within  the  meaning  of  the  statute  26  Geo.  III.  c.  86. 
8. 2. — If  goods  on  treieht  are  shipped  on  board  such  a 
vessel  and  destroyed  oy  fire  accidentally,  or  througl^ 
the  negligence  of  the  master,  &c.  the  owners,  8cc.  are 
not  protected  by  that  statute,  but  are  responsible  as 
at  common  law. 

As  to  the  general  liability  of  carriers  by  the  law  of  Scot- 
land, Quare. 

The  respondents   were  owners  of  the  gabbert .     ^^^^'    . 
Janet,  a  species  of  lighter  navigated  between  Glasgow  nuKTEa  ^  co. 
and  the  ports  in  the  Clyde,  and  having  a  register     mWn 
in  terms  of  the  navigation  act.  ">«*  othtn. 

Upon  the  7th  day  of  January  1 807,  the  appel^ 
lants  shipped,  at  Greenock,  cotton  wool  on  board  the 
gabbert  Janet,  to  the  value  of  1,345  /.  16  s.  8d.  for 
which  they  took  the  master's  receipt,  acknowledging 
the  delivery  in  good  condition,  and  obliging  himself 
to  deliver  the  same  in  Gfasgow,  ^^in  like  good 
**  order,  danger  of  navigation  excepted,  on  being 
*^  paid  customary  freight." 

By  the  regulations  of  the  harbour  of  Greenock, 
the  kindling  of  fire  on  board  any  vessel,  while  in 
the  harbour,  is  prohibited  under  a  penalty.  Not- 
withstanding this  regulation,  the  master  of  the  Janet 
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18 J 9.       (as  it  was  alleged  by  the  appellants,)  kindled*  a  fire 

l.,«^/o  n,  no  on  board  of  her  while  in  the  harbour,  which  com- 

«'•         municated  to  the  vessel  and  her  cargo.  Part  of  the 

and  others,  cotton  wool  was  consumcd,  the  remainder  damaged ; 

Jan.  I  i8o8.  ^^^  ^  '^^  Sustained  of  572/.  175.  2  d. 

For  this  sum,  with  interest  and  expenses,  the 
appellants  brought  an  action  against  the  respondents, 
as  owners  of  the  gabbert,  before  the  High.  Court  of 
Admiralty.  The  Judge  Admiral  pronounced  the 
following  interlocutor :  "  Having  advised,  &c.  finds, 
^^  that  the  pursuers  have  condescended  on  no  law^ 
"  bye-law,  fact,  or  circumstance  which  can  have  the 
"  effect  of  subjecting  the  owners  of  the  gabbert  or 
"  lighter  in  question,  in  any  part  of  the  damages 
"  pursued  for  :  therefore  in  respect  of  the  statute 
"  26th  of  his  present  Majesty,  cap.  86  f.  assoilzies  the 
"  said  owners,  finds  them  entitled  to  their  expenses, 
*'  and  decerns."  "  Note. — This  interlocutor  has 
"  nothing  to  do  with  M*Gibbon,  the  master.'* 

This  judgment  having  been  brought  under  the 

review  of  the  Court  of  Session,  the  Lord  Armadale, 

aa  Jan.  1811.  Ordinary,  pronounced   the  following  interlocutor : 

^^  Having   considered  the  mutual  memorials,  and 

"  whole  proceedings  in  the  reduction,  repels  the 

"  reasons  thereof;  and  in  the  suspension  finds  the 

"  letters  orderly  proceeded,  and  decerns :    Efnds 

"  expenses  due,  and  appoints  an  account  thereof  to 

**  be  given  in."     To  this  interlocutor  his  Lordship 

14  Feb.  and    afterwards  adhered.     The  Appellants  having  pre- 

^'       '  sented  a  petition,  reclaiming  against  these  several 

*  It  does  not  appear  that  this  faet  was  proved ;  it  became 
immaterial,  according  to  the  view  taken  in  the  judgment  de* 
livered  by  the  House  of  Lords. 

t  See  the  terms  of  the  act,  po^t,  p.  576. 
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interlocutors  to  the  First  Division  of  the  Court,  on       ^^9, 
the  16th  May  1811  the  following  interlocutor  was  u^jj^er  &  co. 
pronounced:    "  The  Lords  havin&c  heard  this  peti-         '^• 
"  tion,  refuse  the  prayer  thereof,  and  adhere  to  the    andother^. 
"  interlocutors  of  the  Lord  Ordinary." 

Against  these  interlocutors  of  the  Judge  Admiral  16  May,  1811. 
on  the  1st  of  January,  1808,  of  the  Lord  Ordinary 
on  the  2 2d  January,  14th  February,  and  7th  March 
1811,  and  against  the  interlocutor  of  the  First  Di- 
vision of  the  Court  of  Session  of  the  16th  May  1 81 1, 
this  appeal  was  presented  to  the  House  of  Lords. 

For  the  Appellants  :• — Mr.  Wetherelly  and  Mr. 
Adam. 

Carriers  of  goods  by  sea  or  land  are  bound  to  *2^^*^' 
make  good  all  loss  or  damage  sustained  on  goods  en- 
trusted to  them,  unless  such  loss  or  damage  is  pro- 
duced by  the  act  of  God,  or  the  King's  enemies. 

It  is  argued  that  the  loss  claimed  was  occasioned 
by  lire ;  and  by  the  26th  of  the  King,  cap.  86, 
owners  of  ships  or  vessels  were  exempted  from  loss 
arising  from  fire  on  board  such  ships  or  vessels.  But 
it  is  plain,  as  well  from  the  preamble  as  from  the 
enacting  clauses  in  the  statute,  that  it  is  applicable 
to  ships  and  vessels  employed  in  general  commerce^ 
and  not  to  craft  employed  in  transporting  goads  upon 
canals  and  navigable  rivers. 

It  requires  a  large  capital  to  fit  out  a  ship  of  con- 
siderable size  for  sea,  and  it  was  a  great  discourage- 
ment to  invest  money  in  this  way,  that  when  owners 
were,  by  accidental  fire,  deprived  of  their  own  pro- 
perty, they  were  liable  to  others  for  the  value  of  such 
property  as  might  at  the  time  be  on  board  their 
vessels.     To  remove  this  discouragement,  which  was 
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1819.      supposed  to  operate  against  the  increase  of  our  ahip- 

itjirtER  &  CO  V^^Si  ^'^^  *^®  declared  object  of  the  Legislature  in 
v-  passing  the  statute  in  question,  «ai  similar  motires 
a^  oUien.  have  induced  the  Legislature  to  pass  several  odber 
acts  for  the  relief  of  ship  owners.  But  had  it  been 
the  intention  of  the  Legislature  to  extend  this 
statute  to  common  carriers  by  water,  the  same 
policy  must  have  induced  them  to  extend  it  to  car- 
riers by  land  also ;  in  so  far  as  the  fitting  out  a 
waggon  of  the  first  class,  with  a  suibd[>le  team  of 
horses,  requires  the  investment  of  a  larg^n*  sum  of 
money,  than  fitting  out  a  gabbert,  flat,  or  lighter, 
of  the  first  class  ;  and  the  same  observation  applies 
to  waggons  and  gabberts  of  smaller  dimensimis. 
When,  however,  it  is  considered  how  many  teiUions 
worth  of  property  is  annually  transported  by  means 
of  inland  navigation,  and  how  very  much  the  safety 
of  that  property  depends  upon  the  judicious  selectm 
of  servants  to  conduct  it,  owing  to  the  contmoal 
o^ortunities  such  men  have  of  neglecting  their  duty, 
it  can  never  be  supposed^  that  if  the  Ic^htUR 
had  intended  to  release,  to  so  very  great  an  extent, 
the  responsibility  of  common  carriers,  it  would  h^ve 
been  left  to  courts  of  law  to  have  made  this  out  by 
implication. 

If  there  was  at  any  time  room  to  doubt  (be  in- 
tention  of  the  legislature  in  passing  the  act,  it  is  now 
removed ;  for  in  an  act  passed  in  the  53d  Geo.  HI. 
cap.  1 5^9  fwr  the  farther  relief  of  ship  owners,  and 
for  amending  the  act  of  the  26th  Geo.  HI.  and  m 
which  the  same  precise  terms  are  ttsed  to  describe 
the  persons  for  whose  benefit  the  act  is  passed^  it  is 
expresshf  provided  by  **  sec.  5th,  that  nothing  herein 
*^  contained  shall  extend,  or  be  coMtruted  to  extend, 
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*^  to  the  owner  or  owners  of  any  lighter,  baige,  boat,       I819. 


**  or  vessel  qfany  burden  or  description  whatsoever j 


<<  used  solely  in  rirers  or  inland  navigations^  or  any        v. 
'  *  ship  or  ressel  not  duly  registered  according  to  law. '  *    ^ad  MbM. 

Although  the  act  of  the  26th  Geo.  III.  had  ex- 
tended to  the  owners  of  gabberts  or  lighters,  it 
would  have  been  altogether  inapplicable  to  the  pre* 
sent  case.  For,  as  by  the  regulations  of  the  harbour 
of  Greenock,  made  under  the  authority  of  an  act  of 
parliament,  the  kindling  of  fire  on  board  of  vessels 
in  the  harbour  is  prohibited,  there  is  therefore  an 
implied  contract  between  the  owners  and  masters  of 
all  vessels,  and  the  shippers  of  goods  on  board  of 
such  vessels,  that  fire  shall  not  be  unlawfuDy  kindled, 
while  such  vessels  remain  in  the  harbour ;  and  as  the 
loss  in  the  present  case  can  be  directly  traced  to  the 
breach  of  this  contract,  the  respondents  would  not 
be  entitled  to  shelter  themselves  under  an  act  of 
parliament,  intended  only  to  protect  innocent  suf- 
ferers from  extraordinary  loss  by  accidental  fire. 

For  the  Respondents : --/Sir  Samuel  Romilh/f  and 
Mr. 

The  defence  is  founded  in  this  case  entirely  on  the 
clause  in  the  act  of  parliament  of  the  26th  Geo.  III. 
cap.  86,  s.  2.  which  is  an  effectual  bar  to  the  i^pel* 
lants  claim.  This  clause  is  in  the  following  terms : 
*^  And  be  it  further  enacted  by  the  authority  afore* 
**  said,  that  no  owner  or  owners  of  any  ship  or 
"  vessel  shall  be  subject  or  liable  to  answer  for,  or 
*^  make  good  to  any  one  or  more  person  or  persons^ 
'^  any  loss  or  dams^e  which  may  happen  to  any 
*^  goods  or  merchandize  whatsoever,  which  from  and 
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1819.       "  after  the   1st  day  of  September  1786,  shall  be 
HUNTER  &  CO.  "  shipped,  taken  in,  or  put  on  board  of  any  such  ship 
V.         "or  vessel,  by  reason  or  means  of  any  fire  happen- 
and  others.    ''  ing  to  or  on  board  the  said  ship  or  vesseL" 

When  the  words  of  an  act  of  parliament  are  am- 
biguous or  equivocal,  an  inquiry  may  be  made  into 
the  objects  of  the  legislature  in  passing  the  act,  for 
the  purpose  of  ascertaining  its  meaning.  But  when 
the  language  of  a  statute  is  clear  and  intelligible,  it 
is  altogether  incompetent  to  refuse  effect  to  the 
enactment  by  reference  to  any  supposed  views  of  the 
legislature  in  making  the  law.  In  this  instance  it 
cannot  be  said  that  there  is  any  ambiguity  in  the 
clause,  unless  the  appellants  can  make  out  that  a 
gabbert  is  not  a  ship  or  vessel. 

The  express  object  of  the  statute  as  set  forth  in 

the  preamble^   is,  "  to  promote  the  increase  of  the 

'^  number  of  ships  and  vessels,  and  to  prevent  any 

'*  discouragement  to  merchants  andothers  from  being 

''  interested  and  concerned  therein,  which  is  likely  to 

**  happen  from  the  responsibility  to  which  they  are 

"  now  exposed."  It  is  clearly  within  the  policy  of  the 

act,  that  the  provision  should  extend  to  gabberts.    It 

is  certainly  an  object  of  policy  to  increase  the  number 

of  such  vessels.     Seamen  may  be  both  trained  and 

employed  in  such  vessels.     In  truth,  the  men  who 

navigate  them,  might  be,  and  frequently  have  been, 

of  the  most  essential  service  on  the  coast  of  the 

'Clyde.     Besides,   an  establishment  of  lighters   is 

necessary  to  support  the  trade  and  business  of  larger 

vessels.      And  therefore    it    would   be  peculiarly 

inexpedient  to  impose  such  a  responsibility  on  the 

owners  of  gabberts  as  would  discourage  them  from 
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entering  into  this  species  of  trade,  and  throw  the       i8i9^ 
transport  of  goods  from  place  to  place  into  the  hands  nuyxER  &  co. 
of  land  carriers .  '^- 

In  the  next  place,  the  owners  of  gabberts  stand  in  andothen. 
as  much  need  of  this  protection  from  the  statute  as 
the  proprietors  of  larger  vessels.  If  the  act  was 
intended,  as  it  unquestionably  was,  to  protect  the 
owners  of  vessels  from  a  heavy  responsibility  on 
account  of  the  inattention  and  negligence  of  their 
servants,  the  benefit  of  it  must  be  given  to  every 
owner  whose  vessel  is  not  actually  under  his  own 
charge.  The  accident  by  which  a  vessel  is  set  on  fire 
must  always  happen  in  a  moment.  But  an  owner 
residing  in  Glasgow,  while  his  gabbert  is  in  Greenock, 
Dumbarton,  or  at  many  miles  distance  from  him, 
has  plainly  as  little  control  over  the  master  or  crew  as 
if  the  ship  were  in  the  West  Indies. 

The  regulation  of  the  magistrates  of  Greenock 
could  not  (in  whatever  terms  it  had  been  conceived) 
alter  the  enactments  of  a  public  statute  ;  and,  in  the 
present  case,  merely  imposed  a  small  pecuniary  pe- 
nalty upon  the  master  in  case  of  non-observance. 

The  Lord  Qiancetlorj  after  having  stated  the  19  July  1819. 
facts  and  the  pleadings  in  this  cause^  as  before  set 
forth,  proceeded  thus : — 

Several  points  were  argued  in  this  case  ;  first, 
what  was  the  law  of  Scotland  with  respect  to  the 
liability  of  carriers  in  general  ?  In  the  next  place, 
that  whatever  might  be  the  liability  of  carriers  in 
general,  the  regulations,  with  respect  to  the  harbour 
of  Greenoc]^,  which  prohibited  the  kindling  of  any 
fire  on  board  any  vessel,  would  make  the  owner  of 

TOL.  I.  Q  Q 
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i8if>.  any  gabbert  liable,  whatever  might  be  the  lialnliti«8| 
Ht7KTER&  CO.  ^ccording  to  the  general  law  of  Scotland.  The'de- 
V-  cision  proceeded  expressly  upon  the  supposition 
and  othen.  that  the  Statute  of  the  twenty-sixth  of  his  present 
Majesty  had  exempted  the  owners  of  this  sort  of 
craft,  as  falling  under  the  denomination  of  a  vessel, 
from  damages,  in  respect  of  the  loss  sustained.  Th»e 
was  a  great  deal  of  argument  at  your  Lordship's  bar, 
upon  the  meaning  of  that  statute  of  the  26th  Geo.  in. 
and  after  hearing  that  argument,  it  was  eonceived, 
that  it  was  a  case  in  which  it  might  be  proper  to  have 
the  assistance  of  his  Majesty's  Judges,  and  to  have 
it  argued  before  them.  The  case  has  ther^mie 
stood  over  a  considerable  time ;  but  it  has  been  fonnd 
utterly  impossible,  such  is  the  pressure  of  buaness 
on  the  Judges  in  the  Courts  below,  to  procure  their 
attendance  upon  this  cause.  I  have,  however,  looked 
very  anxiously  into  the  acts  of  parliament  on  this 
subject,  and  I  have  had  the  assistance  (though  not 
of  all  the  Judges,)  of  the  Chief  Justice  of  the  King's 
Bench,  who  happens^  in  the  course  of  his  practice, 
to  be  particularly  conversant  with  the  meaning  of 
this  act  of  parliament,  relating  to  ships  and  vessels, 
and  I  have  no  hesitation  in  saying,  that  I  am  of 
opinion,  that  that  act  of  the  twenty-sixtJi  of  his 
Majesty,  cap.  86,  relates  only  to  ships  and  vessels 
usually  occupied  in  sea  voyages,  and  that  it  is  not  an 
act  of  parliament  which  gives  protection  in  case  of 
small  craft,  lighters,  and  boats,  and  so  on,  eoncemed 
in  inland  navigation.  The  result  is,  (if  that  is  a 
right  opinion,  and  I  really  do  not  entertain  any 
-  doubt  about  it),  that  if  the  judgment  in  die  Court 
below  has  prciceeded  upon  the  supposition  that  this 
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statute  protected  the  persons  against  whom  the  claim       i8t9. 
of  damages  was  made,  from  being  liable  as  owners  Hu^TEtt&co. 
of  a  gabbert,  in  that  respect  this  judgment  must  be        v* 
considered  erroneous.  and  othen. 

There  remains  behind,  the  question,  what  is  the 
extent  and  nature  of  the  liability  of  Scotch  carriers  ? 
Our  law,  with  respect  to  English  carriers,  cannot 
decide  that,  nor  the  point  how  far  the  regulations  of 
this  particular  harbour  of  Greenock,  would  make  the 
master  or  owner  of  a  vessel  liable.  It  appears  to  me 
that  the  right  course  will  be,  to  find  that  the  gabbert 
or  lighter  called  the  Janet,  mentioned  in  the  plead- 
ings in  this  cause,  is  not  to  be  considered  a  ship  or 
vessel,  within  the  intent  and  meaning  of  the  statute 
of  26th  Geo.  III.  cap.  86,  and  with  that  finding,  to 
refer  the  cause  to  the  Court  of  Session,  to  review  the 
interlocutors  complained  of,  and  to  do  what  is  just 
and  right,  consistent  with  this  finding ;  that  will 
enable  the  Court  of  Session  to  find,  whether,  by  the 
law  of  Scotland  independent  of  this  statute,  or  any 
regulation  relating  to  the  harbour  of  Greenock,  it 
will  come  to  a  different  result. 


Die  Lun»,  la**  Julii  1819. 

The  Lords  find,  that  the  ^bbert  or  lighter,  the  Janet, 
mentioned  in  the  pleadings  m  this  cause,  is  not  to  be  con- 
sidered as  being  a  ship  or  vessel,  within  the  intent  and 
'meaning  of  the  statute  of  the  twenty-sixth  of  his  present 
Majesty,  cap.  86.  And  it  is  ordered,  That  with  this  findr 
ing,  the  cause  be  remitted  back  to  the  Court  of  Session 
in  Scotland,  to  review  the  interlocutors  comj^lained  of, 
and  to  do  therein  as  may  be  just,  and  as  is  consistent  with 
this  finding. 


QQ2 
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ENGLAND. 


IN  ERROR  FROM  THE  COURT  OF  KING's  BEVCH. 


William  Eyre  -    -     -     -  Plmntiffin  Error. 

The  Governor  and  Com-1 

PANY  OF  THE  Bank  ov\Defendants  in  Error. 

England        -     .     .     .] 

In  actions  upon  bills  of  exchange,  containing  counts  in 
contract  upon  the  bills,  and  a  separate  count  for  inte 
resty  not  expressed  to  be  by  contract,  but  apparently 
sounding  in  damages,  if  the  plaintiff  obtain  interlocu- 
tory judgment  upon  demurrer  to  the  replication,  it  is 
not  necessary  that  the  damages  should  be  assessed  by 
a  jury.  The  Court,  on  inotion  of  course,  may  refer 
it  to  the  Master  to  compute,  or  without  reference  may 
itself  compute  the  damages  in  respect  of  interest;  and 
the  plaintiff  may  enter  up  judgment,  upon  the  respective 
counts  in  contract  and  for  interest,  without  remittitur 
as  to  the  excess  of  the  aggregate  sums  laid  in  those 
counts  beyond  the  sum  of  principal  and  interest  com- 
puted, and  for  which  he  enters  up  judgment. 


OF  ENGLAND. 


EYRE. ».  BANK  iHIS  WES  au  oction  brought  in  the  Court  of  King^s 
Bench  by  the  defendants  in  error,  against  the  plain- 
tiff in  error,  upon  two  bills  of  exchange.  The  decla- 
ration consisted  of  seven  counts  :  the  first,  on  a  bill 
of  exchange  for  the  sum  of  973  /.  45.;  the  second, 
on  a  bill  of  exchange  for  the  sum  of  1,278/. 
13  ^.  6d.y  the  third  count  was  indebitatus  assumpr 
sit  for  2,500  /.  for  money  lent  and  advanced ;  the 
fourth,  indebitatus  assumpsit  for  2,5oo7.  for  money 
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paid,  laid  out  and  expended  ;  the  fifth,  indebitatus 
assumpsit  for  2,500  /.  for  money  had  and  received ; 

.  ,  ,  EYRE  O.  BAVI 

the  sixth,  indebitatus  assumpsit  for  300  /.  for  ince-  of  enoland. 
rest ;  and  the  last,  indebitatus  assumpsit  for  2,500  /. 
for  money  due  on  the  balance  of  an  account  stated. 
The  defendants  in  error  obtained  interlocutory 
judgment  in  the  Court  below,  on  demurrer  to  the 
replication  ;  and  after  an  assessment  made  under  a 
reference  to  the  Master  by  order  of  the  Court  below, 
and  without  the  intervention  of  a  jury,  entered  up 
judgment,  on  the  first,  second  and  sixth  counts, 
for  the  sum  of  2,299/.  9^.  ^d.  damages,  and 
56/.  OS.  gd.  costs,  remitting  all  damages  on  the 
third,  fourth,  fifth  and  last  counts  of  the  declaration. 
Against  this  judgment  a  writ  of  error  was  brought 
upon  the  following  grounds ;  first,  that  the  different 
sums  claimed  by  the  two  first  and  sixth  counts  of 
the  declaration,  upon  which  the  judgment  was  taken, 
amounted  to  the  sum  of  2,551 /.  17^.  6d.  whereas 
the  judgment  was  only  taken  for  2,299  /•  9  ^.  3  d, 
leaving  a  sum  of  252/.  8^.  ^d;  parcel  of  the  several 
sums  claimed  by  the  said  two  first  and  sixth  counts 
of  the  said  declaration,  without  any  adjudication 
whatever ;  whereas  the  defendants  in  error  (the 
plaintiffs  in  the  Court  below)  ought  either  to  have 
taken  judgment  for  the  whole  of  the  sums  men- 
tioned in  the  three  counts  upon  which  they  have 
taken  judgment,  or  have  entered  a  remittitur  as  to 
the  balance,  as  they  have  done  as  to  the  third, 
fourth,  fifth  and  last  counts  of  the  declaration,  or 
have  released  such  balance  :  so  that  if  this  judgment 
be  not  erroneous,  there  is  nothing  to  prevent  the 
defendants  in  error  from  bringing  a  new  action  for 

Q  Q  3 
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1819.      the  ram  of  252/.  8  ^.  3d.  and  subjecting  the  plain- 
'  '  tiffin  error  to  the  costs  of  such  new  action.  Secondly, 

•V  EKGLAKD.  that  Rs  thc  sixth  count  of  the  declaration  is  not 
founded  upon  any  written  instrument  or  exjM'efls 
contract,  but  sounds  in  damages  only,  such  damages 
ought  to  have  been  assessed  by  a  jury,  and  that  the 
Court  below  had  no  authority  to  assess  the  same 
without  the  consent  of  the  plsuntiff  in  error,  the 
defendant  in  the  Court  below. 

For  the  Plaintiff  in  error,  Mr.  Denman. 

Every  judgment  given  in  a  court  of  law  ought  to 
be  final  and  conclusive  between  the  parties,  as  to 
all  matters  which  appear  to  be  in  dispute,  atid  claimed 
by  the  party  suing  in  the  action  in  which  such  judg- 
ment is  given ;  but  the  judgment  given  in  this  ease 
in  the  Court  below  is  not  final  and  conclusive  as  to 
the  matters  which  appear,  by  the  pleadings  in  this 
cause,  to  have  been  in  dispute  between  the  parties 
in  this  suit ;  but  on  the  contrary,  a  sum  of  252 1 
Ss.  $d.  which  appears  to  have  formed  part  of  the 
matters  in  dispute  between  the  parties  in  this  cause, 
remains  undisposed  of  by  thie  judgment. 

Although  the  Court  below  might  have  assessed 
damages  on  the  two  first  counts  of  the  declantioD, 
they  being  and  appearing  to  be  upon  contract  by 
.  written  instruments,  and  for  the  payment  of  specific 
sums  of  money,  it  had  no  power  to  assess  damages 
of  its  own  auihority,  and  without  thie  interviention  of 
A  jui7>  upon  the  count  of  th^  declaration  which 
sounds  entirely  in  damages. 
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For  the  Defendants  in  error,  Mr.  James  Parke      1819. 

_  L 

and  Mr.  Winter. 


The  count  for  interest  may  be  by  contract,  for 
any  thing  that  appears  in  the  declaration.  The 
question  is,  whether  the  Court  below  has  the  power 
to  assess  damages  for  interest  without  inquiry  by 
a  jury  ?  That  they  have  such  power  generally,  ap- 
pears by  many  authorities ;  inquiry  is  only  to  inform 
the  conscience  of  the  Court.  The  plaintiff  in  error 
confounds  the  power  with  the  practice  of  the  Court. 
In  Holdipp  V.  Otway,  2  Saund.  106,  it  was  de- 
cided to  be  the  course  of  the  King's  Bench,  in  an 
action  of  debt,  where  the  plaintiff  has  judgment  by 
default  or  confession,  to  tax  the  damages  for  the 
detention  of  the  debt,  as  well  as  the  costs,  and  that 
interest  may  be  included  in  the  damages.  In  the 
note  to  that  case  by  Serjeant  Williams^  the  subse- 
quent authorities  are  collected ;  and  upon  the  ground 
of  those  authorities  the  practice  has  been  established. 
The  last  case  was  in  the  Exchequer  Chamber, 
4  Term  Rep.  148,  Gould  v.  Hammersley.  Upon 
interlocutory  judgments,  the  Court  will  grant  an 
order  of  reference  to  the  Master  to  compute  inte- 
rest, in  cases  similar  to  the  present. 

In  reply : 
The  defendants  in  error  might  have  had  damages 
for  interest ;  they  need  not  have  taken  judgment  on 
the  count  for,  interest,  or  they  might  have  entered 
a  remittitur  on  that  count. 


EYRE  O.  BAliK 
OF  ENOLJkHD. 


During  the  argument  the  Chancellor  expressed 
some  doubts  as  to  the  practice,  and  put  the  following 

Q<14 


j85  CASES  IN  THE  HOUSE  OF  LORf)S 

1819.  case :  Suppose  the  declaration  had  consisted  of  one 
.^«*«  «.^,r count  for  lOo/.  for  interest  only*,  and  after  non 
OF  EN6LAND.  ossumpstt  plcadcdy  there  hai  been  judgment  by  de- 
fault, could  the  damages  in  such  case  have  been 
assessed  by  the  officer  of  the  Court  ?  The  counsel 
for  the  defendant  in  error  answered,  that  in  such 
case  the  Court  might  refer  it  to  the  officer  to  com- 
pute the  interest- 


On  the  8th  of  July  1819  the  judgment  of  the 
King's  Bench  was  affirmed,  without  observation. 


•  See  Uie  dictum  in  the  Anon,  case,  1  Ventr.  330.  (cited  jms/. 
599.)  which  seems  to  warrant  the  douht  expressed  by  the  Lord 
Chancellor,  unless  the  practice  can  be  sustained  upon  something 
less  assailable  than  the  extensive  authority  of  ancieDt  precedents. 
The  certainty  of  the  demand  is  the  criterion  suggested  by  that 
case.  Upon  the  ground  (as  stated  in  the  report),  the  Court  ia 
that  case  observed,  that  the  damages  being  uncertain,  could  not 
be  set  in  a  court  of  equity,  but  by  a  jury ;  and  as  to  their  own 
powers  to  assess  damages  on  judgment  by  default,  they  took  a 
distinction  between  actions  of  debt^  where  the  demand  is  certam, 
and  actions  of  trespass  or  upon  the  case,  where  the  matter  lies 
wholly  in  damages.  In  the  former  case  they  said  the  Court  had 
such  power,  but  not  in  the  latter. 

If,  therefore,  the  action,  in  the  case  put  by  the  Lord  Chan- 
cellor,  can  be  said  to  lie  wholly  (t.  e,  substantially)  in  damages, 
the  Court,  according  to  the  authority  of  this  precedent,  has  no 
power  to  assess  the  damages.  If  it  is  in  a  technical  sense  only 
nominally,  and  not  substantially,  that  the  action  is  said  to  lie 
in  damages,  being  in  fact  in  the  nature  of  an  acdon  of  debt  (iit 
deb.  assumpsit)  for  a  sum  certain,  or  which  becomes  certain  by 
mere  computation,  then  the  power  of  the  Court  is  founded  upon  * 
the  certainty  of  the  demand,  as  contradistingubhed  from  a  de- 
raand  which  lies  wholly  in  damages. 
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The  first  ground  assigned  for  error  was  but  slightly        1819. 
noticed  in  the  argument  for  the  plaintiff  in  error,  and  *      "^        ' 
the  counsel  for  the  defendants  in  error  merely  asserted  ^^  eholakd. 
that  there  could  be  no  remittitur. 

The  principal  and  interest,  for  which  judgment  is 
entered  up,  exceed  the  amount  of  the  sums  laid 
in  the  two  first  counts.  If^  therefore,  the  damages  for 
interest  could  not  be  taken  under  the  general  breach^ 
at  the  close  of  the  declaration,  (which  was  not  suggested 
in  argument,)  and  if  the  Court  had  no  power  to  assess 
damages  on  the  count  for  interest,  the  course,  it  seems,  ^ 
would  have  been  to, enter  a  nolle  prosequi  upon  the  count 
for  interest,  and  a  remittitur  of  all  damages  assessed  be- 
yond the  amount  laid  in  the  two  first  counts*.  But  the 
Court  having  power  to  assess  damages  on  the  count  for 
interest,  then  it  is  similar  to  the  common  case,  where 
the  jury  give  less  than  the  damages  laid  in  the  declara- 
tion, in  which  case  no  remittitur  is  ever  entered  for  the 
excess.  It  is  only  in  cases  where  the  jury  give  larger 
damages  than  the  plaintiff  has  claimed  by  his  count,  that 
a  remittitur  is  required,  as  f  where  damages  yrere  laid  at 
10  /.  in  the  declaration,  and  the  verdict  was  for  13  /.  the 
judgment  was  reversed  :  But  the  Court  said,  that  if  the 
plaintiff  had  released  the  excess  of  damages  beyond 
the  sum  laid  in  the  declaration,  and  entered  up  judgment 
accordingly,  that  would  have  been  goodlf;.  So  where 
several  damages  were  assessed  against  the  defendants, 
it  was  held  in  judgment  that  the  plaintiff  might  enter  a 
remittitur,  or  take  judgment  de  melionbus  damnis,  which 
operates  as  an  election  of  the  greater  and  waiver  of  the 
lesser  damages  §. 

*  Tidd*s  Prac.  589;  a  Smith's  Rep.  46-7  in  notis. 
*  t  Perdval  V.  Spencer,  Ydv.  45.    The  juiy  may  give  less  damages 
than  laid  in  the  declaration,  but  not  more.     Diet,  of  Lutwyche,  in 
Fairly  V.  Rochfy  Lutw.  374. 

I  John  and  Robinson  v.  Dodworth,  Cro.  Car.  192,  and  Salin  v.  Long, 
1  Wils.  30.  §  Sec  also  Wraj^  v.  JUsier,  a  Stra.  1 100. 
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1819^     ^      The  secoiid  point  was  argiied,  and  apparenily  decided 
ETRE  V  ^j^^j^^f^^^^^ ^^^ority of HoldipprMtway, 9sxdthe preceded 
or  BMGUkMD.  cited  in  the  note  to  that  case  by  the  late  learned  editor  of 
Saunders.    But  the  jurisdiction  asserted  in  that  case  and 
the  notes,  is  much  larger  than  required  for  the  deciaon  of 
the  case  now  reported,  and  extends  far  beyond  the  modem 
practice  of  the  Courts.    According  to  that  case  and  the 
notes,  the  Court  has  unlimited  power  in  actions  of  tro' 
pass  and  assumpsit,  as  well  as  covenant  and  debt,  where 
judgment  is  taken  upon  demurrer,  by  defoult,  confessioB, 
8cc.  to  assess   the  damages,  with  the   sBseni  of  the 
plaintiff,  if  they  think  fit.    The  writ  of  inquiry  is  said 
to  be  merely  gratuitous,  to  infbrm  the  conacieilce  at 
the  Court,   and  the  Judges  may  dispense   with  that 
information,  from  pre-knowledge  or  other  caose,  or  at 
discretion.    This  doctrine  is  rested  upon  ancient  antbo- 
nties,  which  if  now  to  be  considered  as  law,  warrant  the 
proposition  to  the  full  extent  in  which  it  is  stated,  and 
other  authorities  are  not  wanting  to  carry  the  doctriiM 
to  the  extreme  of  uncontrolled  jurisdictioo,  as  to  As 
power  of  assessing  damages  without  the  interference  of 
a  jury  in  all  actions  where  the  defendant  does  not  take 
issue  on  the  facts  and  conclude  to  the  country,  and  io 
Cases  of  assault,  mayhem  and  trespass,  of  increiasing  and 
ilbridging  damages  after  a  verdict. 

In  the  argument  for  the  defendant  in  error,  the  practice 
of  the  Courts  is  said  to  be  confownded  with  their  power. 
The  proposition  is  a  little  obscure ;  but  it  may  be  eon* 
jectured  from  the  authorities  cited  in  the  argument,  diat 
it  was  intended  to  intimate,  that  the  powers  of  the  Courts 
are  much  more  extensive  than  might  be  supposed,  from 
the  limits  within  which  the  Judges  have  in  practice 
bounded  their  jurisdiction.  It  is  therefore  hi^^  ma- 
terial to  ascertain  the  bouildarie^  of  these  dc^inM 
|M[)Wets,  as  th^  are  suppoi^ed  to  exist  upon  the  authority 
of  ancient  precedents.  If  the  cases  cited  in  the  note  to 
Holdipp  V.  Oiway,  as  suggested  by  the  argument,  are 
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authorities  for  the  power  as  distinguished  from  the  prao       1810^^ 
tice,  then  in  trespass  for  breaking  and  entering  a  dwell-  ^^^  ^^  ^^^^ 
ing-house,  accompanied  with   ciroumitances  of  great  of  uiaiiAjiD* 
aggraration  ^,  Irhere  judgment  passes  by  default,  or 
confession,  or  upon  demurrer,  the  Courts  httve  power  U> 
assess  the  damages;  and  if  they  have  such  power  in 
trespass,  there  seems  to  be  no  reason  why  the  power 
should  not  be  uniyersal. 

The  law  of  England,  where  it  is  not  regulated  by 
statute,  stands  upon  the  decisions  of  the  Courts ;  and  it  is 
a  point  of  the  highest  consequence  to  the  subject,  to  be 
able  to  distinguish,  among  ancient  precedents,  which 
have  the  force  and  authority  of  law,  and  which  have 
fallen  into  abeyance  by  disuse. 

The  practice  of  the  Courts  is  adapted  to  the  cohve« 
nience  of  suitors,  and  is  perfectly  understood.  But  it 
is  suggested  that  there  is  a  latent  undefined  power,  tot 
to  be  confounded  with,  and  therefore  not  controlled  or 
abrogated  by  this  practice*  If  such  a  power  exists,  it 
may  be  exercised.  It  is  therefore  expedient  for  those 
who  are  concerned  in  the  administration  of  justice,  to 
inform  themselves  as  to  the  extent  of  this  impending 
power,  and  the  authorities  upon  which  it  rests. 

In  Holdipp  V.  Otway^  an  action  of  debt  was  brought 
upon  a  bill  obligatory.  Error  was  assigned,  that  the 
Court  had  taxed  damages,  on  occasion  of  the  detention  d/* 
the  debt  \  but  it  was  decided,  that  upon  a  judgment  in 
debt  by  default,  such  damages  might  be  so  taxed  with  the 
assent  of  the  plainti£P.  The  oases  cited  by  the  letoied 
editor  are,  Bruce  v.  Rawlins^  3  Wils.  61,  6a,  which  coklr 
tains  the  diet,  of  Wilmot,  C.  J.  on  judgment  by  default  in 
tresfUusfor  6realrmg,&c. ;  Hewitt  v.  Mantell,  3 Wils.  372-4* 
diet,  of  same  Judge  upon  assi^mpsit ;  Thelluaon  v.  Fletcher, 
Doug.  316,  diet,  of  BuUer,  J.  as  to  Itctions  npoti  covenartt 
for  payment  of  a  sum  certain;  Blackmbre  v.  Flemings 
7  T.  R.  446-7,  where  in  an  action  of  debt,  LawfeUce,  J* 

•  See  Brwx  r.  RawUm,  3  Wil:).  61, 6a,  poft.  5^t. 
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said  it  was  at  the  option  of  the  plaintiff  to  refer  it  ta 
the  Prothonotary  to  tax  interest  by  way  of  damages,  or 
OFEHOLAKD*^  havc  a  writ  of  inquiry  of  damages;  Roe  v.  Apsl^, 
1  Sid.  442 ;  where  upon  a  judgment  of  debt,  after  some 
doubts  raised  by  the  Chief  Justice,  an  order  was  made  in 
the  Court  of  Common  Pleas,  referring  it  to  the  Secondary 
without  a  writ  of  inquiry  to  tax  damages ;  11  H.  7.  5, 6 ; 
Bro.  Default,  105;  1  Roll.  Abr.  671--3;  OgndPt  aae, 
3  Leon.  213;  and  in  actions  on  the  case  upon  pro- 
missory .  notes,  where  judgment  passed  by  de&al^ 
Rashleigh  v.  Salmon,  i  H.  Blac  252 ;  Andrews  v.  BbJUf 
lb.  529 ;  Longman  v.  Fenn,  lb.  541 ;  and  Shepherd  ▼. 
Charter,  4  T.  R.  575,  where  the  same  practice  prevailed. 

These  are  the  cases  cited  in  the  note  upon  HoUipp 
y.  Otway,  and  they  seem  to  be  confirmed  by  dicia  and 
practice  in  other  cases. 

la  the  case  of  Sir  Francis  Goodwin  ▼.  Welsh  and  Over, 
Yelv.  151,  upon  a  declaration  in  trespass  Jbr  goods  taken, 
concluding  for  dams^es,  non  sum  informatus  pleaded,  and 
judgment  for  plaintiff,  the  damages  were  assessed  by  a 
jury  upon  writs  of  inquiry ;  and  upon  motion  to  preyent 
filing  the  writ,  because  the  property  in  the  goods  was 
not  proved  on  the  inquiry,  the  Court  held  that  the  value 
only  was  material  to  be  proved,  according  to  the  requi- 
sition of  the  writ ;  and  they  added,  that  they  themselves  as 
Judges,  if  they  so  pleased  in  these  cases,  might  assess 
damages  without  directing  am/  writ  of  inquiry,  for  the  writ 
issued  only  quia  nescita  qua  damna ;  but  if  the  Judges  will 
trouble  themselves  with  the  assessment  of  damages,  they  have 
the  power  to  do  so. 

So  in  actions  of  debt  on  a  judgment,  and  for  damages 
pro  detentione  debiti,  the  jury  or  the  Court  assess  interest 
on  the  sum  recovered  by  the  first  judgment,  up  to  the 
time  of  the  judgment  in  the  new  action ;  as  in  equity  it  is 
computed  to  the  time  when  it  is  supposed  the  Master's 
report  will  be  confirmed.  . 

In  Mailory  y.  Jennings,  Fitag.  162.  it  was,  held  that 
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the  omission  of  a  writ  of  inquiry  after  judgment  by        1819. 
default,  was  cured  by  the  statute  for  the  amendment  of  '        ^        ' 
the  law  4  Anne,  c.  16.  s.  2.     See  also  the  Year  Books,  op  EULrwD.* 
14  H.  4.  g;  3  H.  6.  29;  19  H.  6.  10;  Green  v.  Heame^ 
3  T.  R.  301  ;  2  Stra.  1145;  Dufroy  v.  Johnson,  7  T.  R. 

473. 

According  to  these  authorities,  consisting  of  decisions 

as  to  the  action  of  debt,  and  the  dicta  of  Judges  in  cases 

of  trespass  and  other  actions,  the  power  of  the  Courts, 

as  distinguished  from  their  practice,  appears  to  extend 

to  actions  of  assumpsit  and  trespass,  as  well  as  debt  for 

a  sum  certain. 

In  Brtice  v.  Rawlins,  (which  is  one  of  the  cases  cited 
in  the  note  to  Holdipp  v.  Otway),  the  action  was  for  a 
violent  trespass  committed  by  custom-house  officers,  who 
wantonly  entered  the  house  of  the  plaintiff^  broke  open 
his  boxes  and  drawers,  and  caused  great  alarm  to  his 
wife  and  family.  After  a  verdict  upon  a  writ  of  inquiry, 
application  was  made  by  the  defendant  for  a  new  writ. 
Upon  that  occasion,  Wilmot,  C.  J.  said,  '*  This  is  jan  in- 
quest of  office  to  inform  the  conscience  of  the  Court,  who, 
if  they  please,  may  themselves  assess  the  damages.'' 

If  this  dictum  is  not  to  be  questioned,  the  power  must  be 
still  further  distinguished  from  the  practice ;  for  by  other 
cases^  not  cited  in  the  note  to  Holdipp  v.  Otway,  nor  in  the 
argument  of  the  case  now  reported,  but  of  equal  efficacy 
in  point  of  authority  as  precedents,  the  jurisdiction  is  ex- 
tended to  almost  every  species  of  civil  action ;  and  if  the 
authority  of  old  cases  will  justify  the  exercise  of  such  a 
power,  similar  authorities  might  warrant  the  exercise  of 
powers  by  the  Courts  to  diminish  or  increase  damages 
after  a  writ  of  inquiry  executed,  and  even  after  a  verdict 
given  by  a  jury  upon  trial  of  an  issue. 

The.  early  reports  furnish  many  precedents  to  show  that 
damages  assessed  upon  a  writ  of  inquiry  may  be  in- 
creased or  abridged  at  the  pleasu]:e  of  the  Court.  Two 
reasons  are  given — First,  *'  For  that  as  the  Justices  might 
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jiSi9.  have  awarded  damages  without  liie  writ  of  inquicy,  the 
inquisitioii  thereupon  is  nothine  more  than  an  inqucat  of 
or  snoLAiTD.  offiee  for  their  information/'^^Secondly,  Became  an 
action  of  attaint  does  not  lie  against  the  jury  on  account 
of  the  damages  assessed  upon  a  writ  of  inquiry*  14  H.  4.  g ; 
3  H.  6.  29 ;  Bro.  Abr.  Dam.  pi.  7 ;  19  H.  6.  10. 

Upon  the  same  principles  it  was  held,  that  if  the  plea 
be  sent  to  be  tried  in  a  foreign  county,  damagas  nd^ 
be  increased  by  the  Court,  because  ihe  jury  Aeine  have 
not  full  knowledge  of  the  fact.  1  Rol.  572.  1.  50.  80  in 
account,  10  H.  6.  04  h.  nnd  in  debt  upon  obiigatioBy 
1  Roll.  Abr.  572.  1.  50.  It  was  held  also,  1  Rol.  573. 
1. 5,  that  where  the  Court  may  assess  damages  wiAout 
a  writ  of  inquiry,  they  may  increase  them  after  a  writ 
of  inquiry,  upon  demurrer,  or  judgment  by  de&uity 
or  upon  the  view  of  any  Justice  of  the  Court  in  fau^ 
1  Roll.  572. 1. 22 ;  and  where  they  can  increase,  they  may 
mitigate  damages.   1  Roll.  572. 1. 25, 28 ;  573*  1. 7. 

These  doctrines,  and  most  of  the  examples  of  the 
power  of  the  Court  to  increase  and  diminish  damages, 
are  collected  and  stated  by  C.  B.'  Comyna,  in  hb  Digest, 
tit.  Damages,  as  existing  law.  In  other  sections  of  the 
same  title  (Damages,  B.  1  8c  2)  he  states  the  law  (so  far 
as  appears,  upon  his  own  authority  or  experience,)  witk 
this  distinction :— -'^  In  all  cases  where  the  issue  is  tried 
by  a  jury,  and  damages  are  recoverable,  the  damages 
ought  regularly  to  be  assessed  by  a  jury ;  if  they  do  it 
not  where  damages  anly^  are  recoverable,  the  Terdict  shall 
be  void ;  but  where  there  is  judgment  without  any  issue 
tried,  damages  shall  be  assess^  by  the  Cour^  orfy^ 
writ  of  inquiry."  In  the  doctrine,  as  thus  qualified  by 
Comyns,  it  does  not  distinctly  appear  how  fiur  it  is  in  the 
option  of  the  Court  either  to  issue  the  writ  of  inqusy,  or 
in  every  species  of  action  where  there  is  judgment  with- 
out issue  tried^  to  assess  the  damages  themsdves. 

In  actions  for  battery,  amounting  to  mayhem  or  ires- 

1.  > 

♦  See  the  diet.  Anon,  1  Vtatr.  330.  pott,  599. 
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pass  for  a  great  wound,  and  even  common  trespass,  the       1819. 
Courts  not  only  after  assessment  upon  a  writ  of  inquiry,  '  ' 

but  even  after  a  verdict  limiting  the  damages,  have  ex-  ^p  kholavd. 
ercised  a  power  of  abridging  or  increasing  the  damages. 
Their  powers,  therefore,  as  distinguished  from  their 
practice,  if  ancient  authority  stands  unaffected  by  disuse, 
is  much  more  extensive  than  the  argument  for  the  de- 
fimdant  in  error  supposed  or  contemplated. 

In  Jones's  Rep.  B.  R.  183,  it  was  held  that  the  Judges, 
even  of  inferior  Courts,  have  the  power  to  increase  the  da- 
mages upon  a  view  of  mayhem ;  although  Justices  at  Nisi 
Prius  were  held  to  have  no  such  power.  1  Roll.  Abr.  573. 
pi.  1.  In  a  series  of  cases,  extending  from  the  Year 
Books  to  the  reign  of  Oeo.  II.  it  was  held,  that  the 
Judges  of  the  superior  Courts,  having  before  them  a 
certificate  of  the  evidence  indorsed  upon  the  posteaby  the 
Judge  before  whom  the  issue  was  tried,  and  upon  report, 
if  tried,  by  one  of  the  Judges  of  the  Court,  and  a  view  of 
theVound,  may  increase  the  damages  assessed  by  the  jury ; 
Bro.  Dam.  pi.  47  ;  1  Roll.  Abr.  572.  pi.  8 ;  Cook  v.  Beat, 
Ld.  Raym.  1 77 ;  and  even  without  view,  if  a  Justice  of  the 
Court  in  which  the  action  is  depending  has  had  a  view 
and  reports.    Bro.  Dam.  49;  1  Roll.  Abr.  572.  pi.  g. 

It  is  said  also,  admitting  that  the  Court  have  no  direct 
power^  yet  eyen  in  trespass^  if  the  damages  assessed  by 
the  jury  are  excessive,  the  Court  may  stay  judgment  until 
the  plaintiff  enters  aremittitur  as  to  part,  or  releases  them, 
and  reduces  the  damages  to  a  reasonable  sum.  Bro.  Dam. 
pi.  7 ;  Bro.  Judges,  pi.  22 ;  and  the  Year  Books  qua  supra. 

In  a  great  variety  of  other  cases,  the  Courts  have 
exercised  the  power,  directly  or  indirectly,  of  reducing  or 
increasing  the  damages  after  inquiry,  or  verdict  by  a  jury. 
In  trespass  for  taking  goods  after  verdict  for  20/.  they 
increased  thoaa  ta  40  2.  1  Roll.  Abr.  572.  pi.  1.  So  in 
cases  of  mayhem,  the  power  has  been  exercised  fre- 
quently, and  without  hesitation ;  as  in  1  Roll.  Abr.  573, 
upon  appeal  of  mayhem,  the  damages  assessed  by  the 
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1819.       Jury  at  20  marks,  were,  upon  view  and  information  of 
'        ^      ^  surgeons,- increased  to, 100/.     In  another  action^  the 
OF  ENGLAND,  vcrdict  being  for  18/.  at  the  day  in  Bank,  the  plain- 
tiff showed  the  mayhem  in  Coiprt,  and  prayed  an  in- 
crease of  damages;   and  they  were  increased  to  40/. 
Bro.    Dam.    pi.  86;    39  Ed.  3,   20.    In   trespass  for 
cutting  off  a  right  hand,  the  damages  upon  view  were 
increased  from  50/.  to   100/.     Tripcony^s  case.   Dyer, 
105.    For  a  thumb  cut  off,  they  were  increased  fr<nn 
40/.  to   100/.      Mflllet  V.   FerrerSf    1  Leon..  139.     In 
trespass  for  a  wound .  in  the  hand,  upon  affidavit  of  a 
suigeon,  and  certifi.cate  of  the  Judge  who  tried  the  cause, 
that  it  was  the  same  wound  as  alleged  and  proved  at  the 
trial,  the  damages  were  increased.    Latch.  22;;.     For  a 
broken  arm  the  Court  refused  to  increase  the  damages^ 
because   the   manner  of  the  beating  was  not  set  oat 
Sty.  345.  So  it  is  said,  unless  the  Judge  certifies,  or  there 
is  proof  that  the  wound  is  the  same  for  which  the  action 
i^  brought,  the  Court  may  refuse.    1  Sid.  308.  But  where 
battery  and  mayhem  were  alleged,  though  the  manner  nol 
set  out,   the  damages  were  increased  from  105.  to  40/. 
Hardres,  408.  by  Hale,  C.  J.   For  the  loss  of  two  fingers, 
upon  a  view,  the  damages  were  increased  from  5/.  to 
100/.  Freeman,  173.     The  Court  refused  to  increase 
the  damages,  where  the  word  maihemavit  was  omitted  in 
the  declaration.      1  Vent.  327.  Semb.  contra  Hard.  408. 
But  the  doctrine  was  overruled  in  Cook  y.  Beal,  1  Ld. 
Raym.  176,  where  it  was  said  to  be  sufficient,  if,  by 
the  description,  the  wound  appears  to  amount  to  mayhem, 
or  even  if  it  amount  to  a  corporal  hurt  which  is  apparent. 
In  that  case  it  is  stated  that  the  plaintiff  had  nearly  lost 
the  sight  of  one  of  his  eyes. 

The  most  modem  case,  in  which  such  a  power  has  been 
exercised,  is  Burton  v.  Baynes,  Barnes,  153.  It  was  an 
action  for  an  assault,  battery  and  mayhem.  On  the  trisl 
a  verdict  was  given  for  the  plaintiff,  damages  11/.  14s. 
In  Mich,  term,   7  Geo.  U.  the  Court  was  moved  to 
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increase  the  damages.    A  rule  to  show  cause  was  granted,       I819. 

mnd  upon  view  of  the  party,  examination  of  a  surgeon,  * ^' ' 

fn'e  tenus  in  open  Court,  and  hearing:  counsel  on  both  ^^*^  '"'  "^J^* 

^  ,  O  OF  EKCLAND. 

Sides,  the  damages  were  mcreased  by  the  Court  to  50/. 
In  Thea/ey.  Vmtghan,  1  Wilson,  5.  16  Geo.  II.  upon  a 
similar  application  in  a  similar  action,  the  Court  refused 
to  increase  the  damages ;  but  Lee,  C.  J.  said,  "  There  is 
no  doubt  the  Court  can  increase  the  damages  in  this  case 
upon  view  of  the  party  maimed," 

These  are  decisions  and  dicta  too  recent,  perhaps,  to 
permit  us  to  consider  the  law  as  entirely  obsolete  or 
abrogated  by  disuse :  and  in  a  recent  book  of  practice, 
(Tidd,  p.  903.)  which  the  practitioners  at  common  law  are 
accustomed  to  quote,  (and  justly)  with  the  highest  re- 
spect, this  doctrine,  as  to  the  power  of  the  Court  to 
increase  the  damages  upon  a  view,  8cc.  in  mayhem,  is 
stated  as  existing  and  unabrogated  law.  The  counsel,  for 
the  defendant  in  error,  in  arguing  the  case  now  reported, 
-seem  to  have  had  in  theory  some  sort  of  basis  to  ground 
their  suggestions  as  to  the  powers  of  the  Court,  since 
-decisions  upon  this  head,  and  judicial  assertions  of  law, 
are  yet  standing  unimpeached  on  the  records  of  the 
Courts,  and  no  otherwise  affected  as  rules  of  law,  than 
by  modern  disuse,  and  the  adoption  of  a  new  practice. 

If  ancient  authorities,  therefore,  selected  partially  or 
taken  promiscuously,  are  to  decide  what  are  the  powers 
of  Judges  to  assess,  fibridge  or  increase  damages,  those 
powers,  according  to  theory  and  former  practice,  ap- 
pear to  be  alarmingly  extensive ;  for  the  decisions  above 
cited  show  that  the  Court,  or  a  Judge,  in  the  special  casea 
stated,  after  a  writ  of  inquiry,  or  after  trial  and  verdict, 
may,  upon  examination  and  view,  without  further  trial 
or  a  new  writof  inquiry,  increase  the  damages  assessed 
upon  the  former  trial  or  inquiry.  The  law  is  undoubtedly 
80  existing,  if  ancient  authority  and  assertion  of  autho- 
rity are  sufficient  to  sustain  such  a  jurisdiction,  or  unless 
it  can  be  maintained  that  those  authorities  are  contra-  • 
dieted  by  better  ^reqedents,  either  of  decisions  upon  the 
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points  at  issue  in  those  cases,  or  principles  stated  by  tbf 
Judges  who  decided  them ;  or  finally,  unless  those  extrair 
OF  EN^LrKD.*^  ordinary  powers  have  been  abridged  by  contrary  practice 
or  lost  by  disuse. 

If  we  are  to  consider  the  practice  as  distinguished 
from  and  controlling  the  power,  the  jurisdiction  of  the 
Courts  to  assess  damages,  has,  for  a  great  length  of 
time,  been  confined  to  cases  where  the  deBoand  of  the 
plaintiff  in  the  action  is  certain,  or  dependiiig  upon  s 
mere  computation  of  figures.  In  all  other  cases  jdamages 
are  assessed  upon  writ  of  inquiry,  where  the  defendant 
does  not  take  issue  on  the  fleets.  Where  by  the  fMS 
of  pleading,  the  action  is  brought  tp  a  trial,  wd  a  verdict 
given ;  from  the  reign  of  George  the  2d,  (and  early  in  that 
reign)  it  has  been  the  practice  of  tbe  Courts  to  gffWi  It 
new  trial  if  the  damages  appear  to  be  excessive ;  and 
where  the  damages  are  alleged  to  be  too  small,  it  is  said 
to  be  a  settled  rule  with  the  Courts  not  to  grant  a  iiev 
trial,  except  under  very  special  circumstanices,  a3  Wr 
take  of  law  by  the  sheriff  or  jury,  miscalcuIatioD,  &c 
See  Mauricet  v.  Brecknock,  Doug.  491 ;  Markham  f- 
Middletouj  1  Stra.  1 259  ;  Woodford  v.  Eades,  i  Stnu  425- 
1  Chitty's  Rep.  644.  &  729 ;  2  Chit.  219.  In  the  course 
of  the  last  ninety  years,  there  19  no  recorded  instance  of 
any  exercise  of  power  by  the  Courts  to  increase  or 
abridge  the  damages  assessed  by  ^  jury  upon  v^ict  or 
writ  of  inquiry.  And  in  a  modern  case,  tbje  Court  of 
.  King's  Bench  has  refused  to  alter  verdict  to  iacr^ase  tbf 
damages  in  respect  of  interest  upon  a  promisiKiry  note- 
JDu  Belloy  v.  L.  Waterpark,  1  ^owl.  &  Byl.  16. 

How  far  the  authority  of  ancieiit  decision^  ha3  be» 
affected  by  desuetude,  it  n^ght  be  ha^ardouA  to  assart- 
The  d€(cision3  in  The  King  v.  Woolf,  3  B.  Si  A^  aad 
other  recent  cases  which  might  be  cited,  are  sufficient  t# 
show  that  mere  disuse  furpishe^  no  groiind  (o  infer  that 
ancient  decisions  are  obsolete.  CoQjbrary  practkasu  wi 
the  frequent  ref^6al  of  the  Courts  to  extrcise  the.poweii» 
put  the  n\atter  on  a  different  footing* 
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If  neitltftr  disuse,  nor  long  practice,  nor  the  delf-denial       1819. 
of  the  Courts,  hM  been  sufficient  to  afiect  the  right  to  "■       ^— -^ 
exercise  Utese  Mngvdar  powers,  it  becomes  expedient  to  op  enolambT 
examine  the  precedents  upon  the.  authority  of  which  the 
right  is  supposed  to  rest,  and  the  power  as  distinguished 
from  the  practice  of  the  Courts. 

The  decisions  are  various  in  their  character,  and 
to  a  certain  extent,  inconsistent  with  each  other.  The 
question  then  occurs,  whether  any  consistent  principle  of 
jurisdiction  can  be  extracted  from  the  decisions,  notwith- 
standing this  apparent  discordance.  The  doctrine  that 
the  Court,  with  the  assent  of  the  plaintiff,  has  the  power 
to  assess  the  damages  where  there  is  judgment  upon  de- 
murrer, by  confession,  default.  See.  seems  to  rest  upon 
a  principle  of  pleading.  In  the  case  of  judgment  by  default, 
a&  the  defendant  does  not,  by  pleading  to  issue  upon  the 
facts,  appeal  to  the  decision  of  a  jury,  he  is  supposed 
to  acknowledge,  or  not  to  controvert,  the  demand  of  the 
plaintiff,  as  stated  in  his  declaration ;  and  when  he 
takes  issue  upon  the  law  by  demurrer,  he  admits  the 
facts,  and  among  the  rest  the  damages  laid  in  the  de- 
claration, to  the  whole  Of  which,  in  theory  of  law,  the 
plaintiff  maybe  considered  as  entitled.  But  if  the  plain- 
tiff assents  to  a  fair  estimation  of  his  damage  (which 
by  many  authorities  is  held  to  be  an  indispensable 
condition),  the  Court  may  assess  the  damages  by  their 
own  judgment,  or  direct  ft  writ  of  inquiry  to  issue. 
This  is  stated  to  be  the  oonclusion  of  law,  where  the 
defendant  confesses  the  action.  1  Roll.  Abr.  578,  p).  6, 
referring  to  ag  Ed.  3.13;  Bro.  Dam.  pL  25.  So  it  is  laid 
down  by  ancient  authorities,  that  if  there  be  judgment 
upon  demurrer  the  justices  may  award  damages  without 
a  writ  of  inquiry.  Bro.  Dam«  pi.  1 94,  rsferring  to  1 4  H.  4. 
39,  40.  And  upon  a  plea  in  justification  of  a  rescous, 
damages  to  a  certain  amount  having  been  alleged  in  the 
declaration,  judgment  wlui  given  for  the  plaintiff  upon 
J^murrer  to^  the  plea^  the  Court  deciding  thst  tiie  plaiotiff 
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1819.  was  entitled  to  the  damages  alleged,  because  the  defendant 
'  ""  '  did  by  his  plea  confess  the  trespass^  and  did  not  deny  the 
•F  ENGLAND,  ddmagcs  to  be  as  alkged.  i  RoUe's  Abr.  578.  pi.  4,  5 ; 
21  Ed.  3.  4  b.  &  40  b.  In  some  cases,  howeTer,  the 
Courts,  even  in  ancient  times,  have  refused  to  act  upon 
this  principle,  where  the  action  was  of  such  a  nature  as 
to  make  the  claim  of  the  plaintiff  to  damages  a  matter 
of  opinion.  See  Bro.  Dam.  55,  56.  This  principle  of 
pleading  seems,  therefore,  by  the  authority  of  many 
cases,  to  have  been  so  far  quaHfied,  that  the  plaintiff 
was  compelled  by  the  Courts  to  waive  his  theoretical 
damages  in  cases  where  the  inquiry  and  compensation 
were  matter  of  opinion,  and  to  submit  the  estimation  of 
the  real  damage  suffered  to  the  decision  of  a  jury,  or  the 
judgment  of  the  Court. 

Upon  a  careful  examination  of  the  ancient  precedent!, 
it  will  be  found,  that  with  the  exception  of  the  cases  of  as- 
sault, battery  and  mayhem,  the  jurisdiction  of  the  courts 
to  assess  damages  in  actions  where  the  damages  are 
uncertain,  has  been  exercised  with  much  doubt  and 
liesitation;  and  the  right  to  such  jurisdiction  has  not, 
unfrequently,  been  denied  by  the  Judges. 

Notwithstanding  some  decisions  and  many  8a]ring8  to 
the  contrary,  it  might,  perhaps,  without  much  hazard, 
be  asserted,  that  the  sound  principle  to  be  extracted 
from  the  best  of  the  old  authorities  is,  that  the  cer- 
tainty or  uncertainty  of  the  plaintiff's  demand,  arising 
out  of  the  nature  of  his  declaration,  and  appearing  upon 
the  record  as  to  the  amount  of  damages,  are  the  true 
tests  by  which  the  question  is  to  be  decided,  whether 
the  Court  may  assess  the  damages,  or  whether  the  case 
must  be  referred  to  a  jury.  That  such  a  principle  existed 
and  was  acknowledged  in  early  times,  appears  distinctly 
exemplified  by  the  following  cases. 

In  the  Year  Book,  10  H.  6.  34  b.  84,  it  is  said,  damages 

may  be  increased  by  the  Court,  where  the  principal  de- 

'  sHand  is  certain,  as  in  account  \  so  in  debt  upon  an  oUi- 
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gation  where  the  deed  is  denied,   i  Roll»  572 ;  14 II.  4. 
19  b. 

^  .  .  .  BYRE  W.  BANK. 

In  an  action  of  debt  for  foreign  money,  which  was  oi  kkglakd^. 
averred  to  be  of  a  certain  value^  a  verdict  was  given  for 
the  plaintiff,  but  no  damages  were  assessed.  The  Court 
awarded  a  writ  of  inquiry;  and  gave,  as  their  reason,  that 
the  value  of  foreign  money  is  no  more  known  to  the* 
Justices  than  the  value  of  twenty  quarters  of  wheat  would 
be^  But  they  said,  that  if  the  action  had  been  for  money 
current,  they  might  have  awarded  damages  without  a 
writ  of  inquiry,  the  value  of  current  money  being  known 
to  them.  Bagshaw  v.  PlayUy  Cro.  EJiz.  536. 

In  another  case,  (Anon.  1  Ventr.  330.)  where  applica- 
tion was  made  to  the  King's  Bench  for  a  prohibition  to  re- 
strain proceedings  in  the  Marches  by  English  bill,  to  recover 
upon  the  promise  of  the  defendant  to  pay  the  debt  of  a  stran- 
ger, being  in  the  nature  of  an  action  upon  the  case ;  not- 
withstanding a  custom  alleged,  and  tlie  reservation  of  such- 
customs  by  the  stat.  33  H.  8,  the  prohibition  was  granted,, 
upon  the  ground  that  where  damages  are  vncertain,  they 
cannot  be  set  in  a  Court  of  Equity,  but  by  a  jury ;  and 
upon  that  occasion  it  was  said  by  the  Court,  that  if  thera 
be  judgment  by  default  in  an  action  of  debt,  the  Court, 
as  the  demand  is  certain^  does  sometimes  award  damages 
without  a  writ  of  inquiry,  btU  never  in  actions,  of  trespass 
or  upon  the  case,  because  these  two  actions  will  lie  wholly  ^ 
in  damages. 

So  it  has  been  decided^  that  in  all  actions  where  the  de- 
mand of  the  plaintiff  25  certain,  as  an  action  of  debt,  the 
damages  assessed  by  the  jury,  who  tried  the  issue  joined 
in  the  action,  may  be  increased  by  the*  Court.  Bro.  Dam^ 
pi.  137.  139;  Bro.  Costs,  pi.  28. 

In  Thomgate  v.  Reeve,  2^  8c  30  Eliz.  B.  R.  cited  ini 
a  note  to  Dyer,  105  a.  it  is  said,  if  in  debt  on  bond,  ?cc^ 
the  jury  give  no  damages,  the  Court  uiay  assess  the^ 

•  Se€  Comyna  Dig.  gvd  suprii,  p.  f)!?'^.. 
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In  other  cases  where  the  demand  was  uncertaiB,  the 
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1819.       damages,  because  the  debt  is  certain  and  the  phuntiffV 

loss  apparent. 

or  ENGLAND. 

power  of  the  Court  to  assess  damages  has  been  denied 
upon  the  same  principle. 

In  a  case  of  local  trespass  Ae  powes  of  the  Coort  was 
denied.  27  H.  8.  2  *4  So  where  ihe  Court  ha&  not  certmm 
knowledge  of  the  cause  bj  tibe  record  or  otkei  appaieot 
matter,  as  in  an  action  for  slan^,  tliougk  the  defiendaal 
justifyi  it  was  held  that  the  Court  could  not  ioerease 
damages.  1  Roll.  57a,  K.  2.  D.  2.  Mbl  105.  iifi.  So  is 
trespass  for  trees  cut.  id.  572,  K.  13;  3  H^  4.  4*9 
1^  Brownl.  204.  So  in  replevin.  3  Leo«  213,  Ogmlh 
case  *9  where  the  Court  take  the  distinction,  by  dedanog 
that  for  the  avowant  they  might  assess  damages  without 
a  writ  of  inquiry^  because  it  is  for  defay  in  nonpayment 
of  rent :  but  for  the  plaintiff  in  replevin>  they  said  they 
could  not  do  so^  since  he  is  to  recover  for  the  taking  of 
his  cattle,  of  which  the  Judges  could  take  no  notice^  fo 
the  damages  might  be  greater  or  less»  according  to  the 
value  of  the  cattle^  and  the  circumstances  of  the  taking 
and:  delaying  them. 

In  Bro.  Abr.  Dam«  pi.  40 ;  3  H.  4.  4^  it  is- suggested, 
that  in  trespass  for  cutting  trees  there  is  no  direct  power 
in  the  Court  to  increase  or  abridge  damages^  because  the 
Court  cannot  come  at  a  certain  knowledge  of  the  dtenages^ 
and  upon  this  principle  the  Court  refused  to  increase  the 
damages  in  trespass  for  cropping  trees*  So  it  iaaakkdiat 
damages  upon  v-erdict  cannot  be  increased  ov  abrid^ied 
by  the  Courts  for  diat  the  remedy  is  by  attaint.  Bin,  AtiS/ 
Dam*  pi.  7.  In  some  Cdses^  however,  it  appeanl^that  the 
Court  did  not  adhere  to  the  principle  with. perfect coa« 
sistency,  or  being  aware  of  a  defect  of  autfaority,  tUey 
resort  to  contrivance,  and  assert  a  power  incKiectljfC'  to 
compel  the  plaintiff  to  remit  part  of  his  damages^  by 
refusing  to  give  judgment  but  upon  the  terms  of  reduce 

^  See  these  Cases  inserted  at  the  end  of  this  Note,  at  large. 
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tion,  if  iii  the  opinitm   6t  the  Court  the  jiiiy    have       ifetg. 
given  exces^ve  dsunaged.     Bro.  Abr.  Judges,  pi.  22.        ^  '. 
The  right,  honfrever,  to  exercise  such  powers,  as  some-  ^^p  ekclakd. 
titties  assumed  by  the  Courts,  has  frequently  beeh  denied 
(obviously  upoti  the  ground  of  uncertainty)  in  actions 
tipon  the  case  for  words,  as  well  as  other  actions.   Jenk. 
Cent.  68  *,  pi.  29 ;  Dyer,  105,  Bonham  v.  hord  Stourton  f 
Hawkins  v.  Sckt*,  Paliher^3i4 ;  and  in  Tong  v.  Formaby, 
E.  43  Eliz.  B.  R,  the  Court  refused  to  increase  damages 
ito  an  action  for  ttover  and  conversion ;  Sayer,  77  ;  but 
l9iey  said  it  would  have  been  othei^ise  if  it  had  been  of 
money,  the  value  of  which  is  known  to  (tie  Court. 

In  modem  dts^sthe  principle  has  been  more  distinctly 
AYOwed'. 

In  Robinson  v.  Bland,  after  argument  upon  special 
verdict,  interest  was  given  by  the  Court  up  to  the  time 
6f  the  judgment,  tiie  action  being  upon  a  contract  foi' 
repayihent  of  d  iunt  cerfain.  So  up6h  jiidgment  by 
de&tilt,  in  an  Action  of  covenant  u^bn  a  deed  of  in« 
demiiity,  the  Court  considering  that  it  Was  not  a  nuri 
question  of  computation,  becaiise  the  defendant  might, 
bt^fbre  the  Sheriff  and  jui*y,  show  satisfa'ctibn  or  part  satis* 
Ihction  of  the  debt,  from  securities  and  efFecl3  of  thef 
{Principal,  th^  reference  to  the  Master  was  refused,  and 
d  writ  of  inquiry  awarded.  Denisoh  v.  Mdfr,  14  East,  622. 

.^noiig  the  ahcient  authorities,  beihg  so  numeroui 
Aid  so  litile  cbi&istentf,  if  tho^e  last  selected  may  be 
^OiMdi^i^d  a»  furiiisliing  the  tWe  principle  of  jurisdiction, 
1h€  oikses  cited  m  the  liote  to  Boldipp  v.  Otway  teiid  to 
AtMblish  a  dbctrine  with  too  much  latitude ;  for  if  the 
Goiijfts  hfcv^  hdw  poWet  to  asi^si^  daihages  in  an  actJoti 
OT  ti^crpdss  for  a  forcible  entry  into  a' house,  and  illegal 
diltrt^e  conimittt^^by  offic^ofthe  revenue,  according  to 
the  {tree^detit' cited  in  tlie  notes  ta  that  case,  there  seeoift 
t6  b^nd're^Ofrii^hy  they  should'  not' assess  danutges  in^ 

*  See  these  Cases  inserted  at  the  end  of  this  Note,  at  large. 

t  See  the  Abridgments  of  Fitzherbert,  Brooke  and  KoUe,  tit.  Damage^ 
judges,  Inrjuist;  fitc.  ' 
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1819.  actions  for  assault,  libel,  slander,  or  criminal  conversation^ 
'  *  '  nor  why  the  doctrine  founded  on  the  principles  of  pleading 
OF  EMOLAND.  should  uot  prcvail,  that  when  judgment  passes  after  de- 
murrer, confession,  default,  &c.  the  plaintiff  is  entitled  U> 
the  full  damages  laid  in  his  declaration.  In  such  case  be 
may  choose  to  retain  them  without  inquiry,  (for  it  ia 
only  with  his  assent  that  the  Court  can  interfere,)  although 
it  were  in  an  action  for  words,  and  10,000/.  are  claimed 
for  damages  by  the  count. 

It  seems,  therefore,  a  point  of  some  doubt  whether  the 
power  can  now  with  propriety  be  distinguished  from  the 
practice  of  the  Courts,  and  whether,  on  the  principlea 
avowed  in  the  best  of  the  ancient  authorities,  the  power 
ought  not  to  be  confounded  or  identified  with  that 
practice. 

The  decision  in  the  case  now  reported,  as  no  obser- 
vation was  made  in  giving  judgment,  might  be  supposed 
to  proceed  upon  the  authorities  cited  in  the  argimieat 
for  the  defendant  in  error,  and  to  establish  the  unqualified 
proposition  advanced  or  suggested  in  that  argument,  or 
to  be  inferred  from  the  authorities  on  which  it  rested. 
But  in  ex  parte  Greenway^  1  Buck.  418,  Ch^  Lord  Chan* 
cellor,  in  the  course  of  his  observations,  is  reported  to 
have  said,  **  During  the  late  sessions  (i8ig)  there  was  a 
^'  very  learned  argument  before  the  House  of  Lords,  in 
*'  which  it  was  clearly  made  out,  by  the  authority  of  cases 
''  of  great  antiquity,  that  a  Judge,  where  it  is  a  matter  of 
"  mere  computatum,  may  give  interest,  but  yet  such  interest 
**  is  in  the  nature  ofdaau^esJ^  In  this  observation,  the 
Lord  Chancellor,  with  that  circumspect  discretion  which 
is  the  consummation  of  his  great  legal  erudition,  seema 
to  limit  the  generality  of  the  proposition  within  the 
narrow  compass  of  actual  practice.  But  the  authorities 
as  they  were  cited,  and  the  inevitable  result  of  the  argu- 
ment for  the  defendant  in  error  in  the  case  reported,  is 
to  establish  a  much  broader  position. 

The  extent  of  jurisdiction  which  belongs  to  the  several 
Courts  is  a  subject  of  most  important  inquiry ;  and  it  ia 
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highly  material  to  ascertain  to  what  extent  the  doctrine       I819. 
in  question  is  applicable  or  may  be  carried.    Ancient  '        "" 

.        •  EYRE  V»  BAVK 

authorities  ought  to  be  equally  binding  in  all  cases  where  q^  ehglasip.. 
they  are  not  abrogated  by  contrary  decisions.  If  the 
precedents  cited  in  the  argument  of  the  case  reported, 
and  other  similar  precedents  of  equal  authority,  are  to 
furnish  the  rule  of  law,  and  fix  the  boundaries  of  juris- 
diction, the  Courts  of  common  law  are  now  in  possession 
of  most  extensive  and  alarming  powers.  But  if  we  are  not 
to  be  launched  upon  the  wide  ocean  of  obsolete  prece- 
dents in  search  of  the  true  principle  and  doctrine— and 
the  jurisdiction  is  limited  according  to  the  restricted 
terms  used  in  the  observation  of  Lord  Eldon,  in  ex  parte 
Greenway:  If  the  anonymous  case,  1  Ventr.  330,  and 
other  precedents  before  noticed,  are  sufficient  to  prove 
that  the  certainty  of  the  demand  depending  upon  compu- 
tation and  not  upon  variable  opinion,  is  the  circumstance 
which  creates  the  authority,  or  if  practice,  as  the  measure 
of  power,  is  made  the  criterion  and  boundary  of  the 
jurisdiction  to  be  exercised  by  the  Courts,  a  more  safe, 
convenient,  and  consistent  principle  of  jurisdiction  is 
established. 

By  the  case  of  Holdipp  v.  Otway,  and  the  authorities 
cited  in  the  note  of  Serjeant  Williams  (if  they  are  to  be 
considered  as  existing  law),  the  jurisdiction  must,  in 
theory  at  least,  be  carried  far  beyond  the  limit  which 
modem  Judges  have  prescribed  to  themselves  in  prac- 
tice, but  far  short  of  the  extent,  to  which,  upon  the 
authority  of  ancient  precedents,  as  valid  and  efficient  as 
that  principal  case,  and  those  cited  in  the  note,  the 
Courts  are  entitled  to  exercise  jurisdiction. 

Such  is  supposed,  arguendo,  to  be  the  theory  of  the  law 
concerning  the  powers  of  the  Courts,  as  distinguished 
from  their  practice ;  but  the  doctrine  is  founded  upon 
inferences  too  partially  drawn  from  unsifted  authorities. 

In  modem  practice^  the  exercise  of  the  power  has  been 
confined  to  cases  of  interest  upon  bills  of  exchange  or 
promissory  notes,  or  in  actions  where  Uie  sum  due  appears 
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1819.  with  certainty  Qpon  llie  face  of  the  contract,  as  stated 
'"!  '^  '  on  the  record,  or  is  mere  matter  of  compnt^on.  Th» 
o»  BfvGLAND.  powcr,  in  the  case  of  bills  and  notes^  is  equally  ^xieretsed 
by  the  Court,  whether  intereilt  is  expressly  reserved  or 
not.  The  interest  is  giren^  indeed,  in  contemplati<m  of 
liLW,  as  damages  for  detention  of  the  de%t ;  but  thi^  pib^ 
ceeds  upon  mere  technical  reasoning.  The  t±pifefitkm  of 
the  Chancellor  in  ex  parte  OreethiDay  is,  fli^t  it  iA  in  tkt 
ifmture  of  damages. 

Interest  upon  a  biU,when  oVer  &t€y  by  the  cilatoiA  ofrntH" 
ehonts,  is  due  upon  the  cohtract  by  ini^licatioh  at  lea^; 
and  by  the  custom,  interest  upon  a  bill  is  ds  much  a  part  of 
die  contract,  though  not  e:(pressed,  as^  file  principDeit  suitt. 
The  domputation^dif^ected  by  the  Court  to  be  ntedehy  i^ 
officer  in  the  cases  of  bills  of  eislichftnge;  ita  subbtaue^ 
undoubtedly  prbceeds  upon  iSm^  iitt^G^d'  cOi^trdiit  ftr 
interest  at  the  legal  or  current  i^te;    odierwise  dib 
damages,  in  such  case,  would  yarjf^  according  to  cirtuitt- 
^ndes,  and  the  certaidCy  whicih  fhmisheis  the  ground  ctf 
i^^ference  would  Hot  exist.    Taldu^  tHl^  eoiilMrt^  indi^ 
^Adently  of  the  custom  of  merchintisi  to^be  fbr  tfie  pay- 
ment of  a  sum  certain  at  a  given  day,  or  upoti  demaiiil, 
interest,  according  to  the  rul^  of  Uw,  i&f  due  Aiom  the 
day  when  the  mt5ney  is  payabley  or  frdiii' the  disfaiiand. 

U]^onthi8  priheiple,  hi' Robinson  y.Bbnidf,  a  Bttit.  roB^, 
where  it  bill  of  eitohange  vt^  given  for  mohey  IcJkit,  Lor3 
MamiBeld's^ld,  although'it  w^  vbid  in  laV  sM'  a  efecuntjf, 
W  shbWdd  ^kt  intcfnttbti  aUd'  agreement  of  €it'  psMei, 
t!iat'  iHe  niOU^  efhoUld  akrtf  rdHsveki  if  Hot  r^aidftitiini 
tlie  litiie  ex^u^^ed'  iti  the  biU-;  andthcf  Cbutt,.  upron  a  spfi- 
cial  verdict,  gaVe  itit^l^  to  the  tihie  of  the  jbd^ent 

If  th^e  may  be  itei^tnried*  M  th^  titi^'  giiiuivSsrott 
ifhidi  thfe'  f  oWer^  of  tfie  Courtf  td'  afesete  mt^e^  16 
eljnerclfircfd,  att  iilquiry  ittipottant  in  pfindplk  «rl^s*With 
tfe^l^  tb^  ihi^  pfAbtit^  ih'  lk!Ali^Nxpt6p  libt  fd'  i^cttitit 
proof  of  iiitW^r  Updri  bins'  of  dichtogfe'  id-  ^rtWldi  iute- 
i^st;-  iW  nMr  dlif^m^l^  r^md;  totf  thl^  lat^  dteUfitiM 

rm^  iip<m^  thit  i^wcfie^  (ih*  tftfufeHW*  v:  smH^ 
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d  B.  8c  A.  305 ;  and  ex  parte  Greemoay,  1  Buck.  41 8)^  in        1819. 

which  it  was  h«ld  that  interest,  accrued  upon  a  bill  of  ^ ' 

exchange  before  the  act   of  bankruptcy,    cannot  be^y^^J'^^^* 
added  to  the  principal,  so  as  to  constitute  a  valid  debt, 
for  a  petitioning  creditor. 

If  the  two  questions  depend  «pon  the  same  principle, 
and  if  tliey  were  nntouched  by  decision,  and  unaffected 
by  practice,  it  might  Appear  surprising  that  such  doctrines 
should  ever  have  been  established.    The  main  objections 
to  the  admission  of  proof  of  interest,  where  it  is  not  re^ 
serred  by  the  contract,  seem  to  be  the  following ;  Tiz« 
that  intetesty  being  a  compensation  for  the  use  of  moneys 
or  detention  of  a  demand,  where  it  is   not  matter  of    . 
express  contract,  is  not  a  debi,  but  in  the  nature  of 
dnnagesy  to  be  assessed  by  a  jury,  and  diail  Commissioners; 
of  bankrupt  have  no  power  to  assess  damages. 

A&  to  the  first  branch  of  the  objection,  in  the  case  of 
Hemes  v.  Jameson,  Lord  Kenyon  appears  almost  in  terms 
to  lay  down  the  general  ppoposition,.that  anaction  of  debt 
is  maintainable  for  interest,  notwithstanding  the  decisioii 
of  Lord  Hale  in  Searman  y^.  Dee,  i  Ventr.  198^  "  that  nd 
*'  actbn  of  debt  lies  foF  interest  of  money,  but  it  is  to  be- 
**  recoveredibytfMumpsi^  in  damages;^  and' supposing  it 
tobe  recoverable  by  assumpsit^according  to  tfaeadmissio» 
of  &at  ease,  it  seems  iSae^  tlte  technical  rigour  of 
pleading  has  been  relaxed  since  the  days  of  Lord  Hale  ; 
and  now  it  is  held,  liiat  vAereyer  indebitatm  assumpsit  is 
maintainable,  debt  is  all9o  main  tfennable.  Walker  y^  Wittlsn^. 
Boug.  1.  It  nright  therefone,-  not  without  some  show  of 
a\idiority,  besaid,  that  interest  is^in  contemplation  oflaw, 
as-  much  in  the  nature  of  debt  as  of  damages  ;.aDd  so  in« 
fact  Uie  matter  seeafi"  to  be  treated  by  tfanecCourts  in  the^ 
cas^s- above  citisd^  where  Judgmentpassesiby  de&ult,.&)eb 
For  if  intierest  upon  a  bill  of  exebange^weve  not  regobtedr 
by  die  oustiom  ofmerohaiate,  andby  that  custom  reduced 
toa  matter  of  ceitain  domputatioii:;  if  it  w^i^trotyand- 
substiuifially,  in>  raeb-  senses  su^estioti'*  of  damagiea  at) 
to  depend  on*  fiurMMe  oi|Atii0iis>  tfaerCoitit  isf<  inotsor 
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1819.       would  decline  the  office  of  giving  their  opinion  as  Ur 
the  damage,   and,  according  to  many  cases,  have  no 


EYAS  i;.  BANK  authority  to  do  so. 


OF  ENGLAND. 

Again,  debt  is  said  to  lie  upon  every  contract  in  deed  or 
in  law.  Com.  Dig. tit.  Debt.  A  judgment,  therefore, being 
by  implication  of  law  (not  otherwise),  a  contract  by  the 
defendant  to  satisfy  the  plaintiff,  according  to  the  terms 
of  the  judgment,  debt  is  the  form  of  action  in  such  case. 
So  if  the  judgment  be,  in  a  Court  of  London,  by  special 
custom,  debt  lies  in  the  superior  Courts,  although  dit 
original  action  could  not  have  been  brought  there,  i  RoU. 
600. 1. 45.  So  debt  is  said  to  lie,  although  there  be  only  an 
.    implied  contract,  as  upon  a  balance  found  due  to  one  of 
the  accounting  parties  upon  account  taken.   1  Roll.  598 ; 
1. 47.     So  if  a  bailiff  pays  more  than  he  has  receired,. 
debt  lies  for  the  surplus.  Id.  ib.  1.  50.    So  for  money 
paid  by  il.  to  the  use  of  B,  (though  without  his  com- 
mand) 1  Roll.  597. 1.  25.  Yelv.  23.  {Sedvide  semb.  cotUrar 
1  Roll.  597,1.  25.)  So  debt  lies  upon  various  customs.  See 
Com.  Dig.  Debt,  A.  9.  and  Lord  Hale  said,]  (Hard.  486.) 
that  debt  lies  for  every  duty  created  by  the  common  law 
or  by  custom.    Now  interest,  by  the  custom  of  merchants, 
and  by  the  acknowledged  rules  of  law  and  equity,  is  due 
upon  bills  of  exchange  from  the  time  when  they  are  made 
payable ;  such  interest,  therefore,  is  due  by  custom,  and 
it  is  due  by  implied  contract. 

But  suppose  the  technical  difficulty  to  be  valid  in  law,, 
and  insuperable,  the  next  objection  is,  that  Commis- 
sioners of  bankrupt  cannot  assess  damages.  This  is 
not  strictly  accurate ;  for  to  a  certain  extent  they  do 
assess  damages ;  where  interest  is  reserved  upon  a  pro- 
missory note,  and  the  rate  of  interest  is  not  expressed, 
but  left  to  the  implication  of  law  or  custom,  the  Com- 
missioners are  driven  to  the  exercise  of  their  powers 
of  computation.  The  parties,  to  a  certain  extent,  have 
agreed  as  to  what  shall  be  the  liquidated  damage  for  the 
detention  of  the  debt,'  that  is  to  say,  that  interest  shall 
be  paid ;  but  there  is  no  express  agreement  as  to  Uie  xzU^ 
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In  sach  case,  the  Commissioners  supply  that  which  the  I819. 
parties  have  in  words  omitted,  viz.  the  rate  of  interest :  '  "^ 
they  exercise  a  judgment,  therefore,  to  imply  the  rate ;  and  ^^  ekolaiid, 
when  they  compute  the  sum  due  in  respect  of  the  rate 
and  the  time,  (two  points  not  expressed  or  settled  on  the 
face  of  the  contract,)  they  so  far  assess  damages,  if  mere 
calculKtion  is  rightly  so  called.  The  implication  of  a  rate 
of  interest,  where  no  rate  is  expressed,  is  founded  upon 
custom  and  statute,  which  constitute  the  law.  The  same 
custom  and  the  same  law  give  interest  upon  a  bill  from  the 
day  appointed  for  payment.  If  the  cases  are  similar  in 
principle  and  fact,  the  results  should  be  similar ;  yet  in 
one  of  the  cases  an  implication  is  raised,  and  a  power  of 
computation  is  exercised,  in  the  other  it  is  refused.  So 
although  there  be  no  contract,  yet  if  the  payment  of  in- 
terest in  particular  trades  and  transactions  is  customary, 
as  upon  a  settlement  and  balance  of  account,  and  espe- 
cially if  on  former  settlements  interest  was  paid,  a  contract 
is  impUed,  and  interest  is  calculated  by  the  Commissioners 
from  the  time  of  the  settlement,  and  at  a  rate  assumed  to 
be  according  to  the  contract  of  the  parties.  In  such  cases, 
interest  upon  interest  has  been  allowed.  Ex  parte  Cham- 
piifn,  3  Bro.  C.  C.  436.  The  Commissioners,  therefore,  do 
not  seem  altogether  to  want  those  powers  of  computation, 
which  are  exercised  by  the  Courts,  or  their  officers,  in 
similar  cases ;  but  they  refuse  to  put  their  powers  in  ac- 
tion, unless  the  creditor  has  stipulated  for  interest  fiomi- 
natiniy  or  unless  there  be  a  custom  or  transaction,  or 
custom  and  transaction,  from  which  an  agreement  can 
be  implied. 

Suppose,  that  upon  a  balance  of  account  bearing  inte- 
rest by  custom  or  implication,  the  debtor  gives  to  the 
creditor  a  bill  of  exchange  in  the  common  form ;  accord- 
ing to  the  present  practice,  no  proof  is  allowed  upon  the 
bill  which  represents  the  balance;  but  if  the  bill  is  lost, 
destroyed,  or  cancelled,  and  there  is  no  evidence  of  its 
existence,  interest  immediately  becomes  proveable. 
Surely  this  is  a  singular  inconsistency. 
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1810.  The   creditor  holding  a  bill  which  m  aver  doe  bit 

' "* '  a  right  to  interest  by  his  implied  agreement^  fooaded 

ow^^Qi^v^  on  the  custom  of  merchants  aod  tli«  principles  of  Ian. 
This  right  being*  in  case  of  bankruptcy,  the  amomMt  af 
the  dividend  in  respect  of  that  interest,  hy  meaaa  of  tlie 
practice  in  question,  is  transferred  from  him  to  the  whole 
body  of  creditors,  who  profit  by  bis  exeluflion,  aad  the 
bankrupt  himself,  if  there  is  a  surplus,  pockets  that 
amount  of  interest  which,  by  implication  and  cusloift,  he 
contracted  to  pay,  and  which,  from  him  at  least*  is  cer- 
tainly due.  Many  cases  might  be  put,  as  where  a  trader 
is  largely  indebted  upon  bills  and  notes  actually  due,  in 
which  he  might  be  a  gainer  by  bankruptcy  to  a  very  laige 
ttnount,  and  at  the  expeuse  of  his  creditors.  This  does 
not  appear  to  be  fieiir  dealing  with  the  biU«creditor,  or 
equal  justice  as  between  him  and  his  fellow  creditors, 
or  as  between  him  and  his  bankrupt  debtor. 

The  question,  as  unprejudiced  by  practice,  whether 
the  law  is  fairly  exercised,  as  regards  ^suoh  bill-creditor 
individually,  and  without  regard  or  relation  to  others, 
must  be  tried  by  a  review  and  consideration  of  the  sta- 
tntes  relating  to  this  subject;  by  the  operation  of  a  com- 
mission of  bankrupt;  the  mode  in  which  it  affects  tibt 
ri^t  of  creditors ;  and  what  benefits  and  privileges  are 
conferred  by  these  statutes  upon  the  bankrupt  and  the 
creditors  respectively. 

The  act  34  &  35  U.  8.  c.  4,  only  barred  the  creditor 
<if  such  portion  of  his  debt  as  should  be  paid  under 
the  provisions  and  powers  of  that  statut^  and  left 
him  in  possession  of  his  remedies  for  the  lecoveiy 
of  the  residue.  The  same,  provision  is  made  by  the 
13  Bliz.  c.  7.  8.  10;  and  the  1  Jao.  i.  c.  15.  Sr  3» 
i»Fenact6  the  like  orders,  benefits  and  remedies  as  to 
the  traders  therein  described,  as  were  provided  bf  the 
i3Eliz.c.7.s.  11.  The 21  Jaa I.e.  1 9, Inciting tiMtdifeiB 
defecU  weve  daily  found  in  the  fconner  statutas^  (to.  in 
tbe  power  given  to  the  Comwsaioiieis  for  4mniimtmg 
the  bankrupt's  estate,  tf$.  tQ  the  undoing  of  naaqr  clotfaiert 
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(by  whom  tke    Bu^ijeots    are  set  on  work),  &c,   folr       I819. 
reiaedy  thereof,  it  is  enacted  that  the  former  statutes, 
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&c.  sbaH  be  in  all  things  largely  and  beneficially  con?  qf  englaito. 
strued  ^d  expounded,  for  the  aid^  help  and  relief  ef 
creditors,  ifc.  and  by  sect.  3  of  this  act,  the  same  benefit 
and  remedies  are  provided  as  by  the  former  acts.  By 
sect.  9,  of  the  same  act,  for  the  better  distribution  oi  the 
bankrupt's  property  among  his  creditors,  the  Commis'*' 
sioners  are  en^powered  to  examine  them  on  oath  as  to  the 
truth  and  certainty  of  their  debts. 

So  that  the  early  statutes  relating  to  bankruptcy  appear 
to  have  the  interest  of  the  creditors  only  in  contemplation. 
They  treat  the  bankrupt  as  a  fraudulent  debtor  a^d 
criminal ;  and  in  the  title,  preamble,  and  body  of  these 
acts,  the  relief  intended  and  proposed  to  be  given  is  for 
the  creditor  only.  Every  doubt  as  to  his  rights  is  to  be 
expounded  in  his  favour,  if  possible ;  and  after  receiving 
a  dividend  upon  his  debt,  he  is  left  in  possession  of  his 
legal  remedies  for  what  remains  unpaid. 

By  thq  provisions  of  the  two  first  statutes,  which  are 
re-enacted  by  the  third,  the  effects  of  the  bankrupt  are  to 
be  sold,  and  ordered  for  the.  payment  of  the  creditors 
according  to  the  quantity  of  tlieir  debts.  (34  &  35  H.  8. 
c.  4.  s.  1.  13  Eliz.  c.  7.  s.  2.)  Here  it  is  to  be  re* 
marked,  that  the  provision  is  for  payment  of  debts,  and 
no  other  word  being  used  in  these  acts,  it  is  material 
to  ascertain  whether  this  was  intended  in  a  tQchnipal 
sense.  That  it  could  not  be  so  intended,  is  almost  eoa** 
clusively  proved  by  the  reservation  c^  the  rights  and 
remedies  of  creditors  after  payment  of  dividends,  and 
until  their  whole  demand  is  paid.  If  any  part  of  the 
elaim  of  a  creditor,  as  in^ei^st  upon  a  bill  of  ezohwige 
overdue,  or  upon  moBffiflsDt,  remained  unpaid  by  distn** 
butionof  the  effects  under  the  commission,  or  provisions 
and  powers  of  these  recited  acts,  the  creditor  might  have 
brought  his  action  for  the  amount.  It  Woiild  therefore, 
«o  fiur  as  the  bai^l^rupt  waseono^rned,  hav^been  migatorj^ 
whilst  such  right  and  remedy  exi;^,  to  have  madeji 
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between  principal  and  interest  in 

^^fideadf  as  if  the  one  were  a  debt  contemplrifei 

^yf .     tbe  ftatote,  and  the  other  only  a  demand    or  » 

^*'  ^ofdated   claim,  in  respect  of  the  detention    of  6t 

j^  to  be  compensated  in  damages ;  and  in  truth,  i 

gothipg  but  debts,  technically  so  called,  were  to  be 

sdered  in  distribution,  a  bill  of  exchange,    and 

other  claims  then  and  now  undoubtedly  proTeable  wads 

a  commission,  were  not  debts  in  a  technical  sense,  bac 

choses  in  action,  and  according  to  this  strict  constmctM 

of  the  word,  could  not  have  been  proved  at  all. 

In  this  state  the  law  of  bankruptcy,  as  it  regarded  tk 
rights  and  remedies  of  creditors,  continued  from  the 
reign  of  Henry  the  8th  to  that  of  Queen  Anne. 

The  Stat.  4  &  5  Anne,  c.  17,  reciting  that  bankroll- 
cies  happen  not  so  often  from  losses  or  misfortune,  as 
from  the  fraudulent  design  of  evading  the  just  *'  debi$md 
duties  "  of  creditors,  after  providing  that  bankrupts  not 
surrendering  and  conforming,  as  required  by  the  statate, 
shall  suffer  death  as  felons,  enacts  (s.  7.),  that  those  who 
do  surrender  and  conform  shall  have  an  allowam^e  oiA 
of  the  effects,  and  be  discharged  from  all  debis  doe  and 
owing  at  the  time  (of  the  bankruptcy);  and  in  case  sach 
bankrupt  shall  be  arrested,  prosecuted,  or  impleaded  for 
any  Mt  due  before  (the  bankruptcy),  such   hankrvpt 
shall  be  discharged  upon  common  bail,'  &c.    This  act  has 
expired,  but  the  clause  is  repeated  verbatim  in  subteqoeot 
statutes  also  expired,  and  is  re-enacted  in  the  same  woids 
by  the  5  Geo.  2.  c.  30.  s.  7. 

Now  in  all  acts  made  in  pari  fnaterid,  and  particulady 
in  all  the  clauses  of  one  and  the  same  act,  the  same  wofd 
must  have  the  same  meaning.  It  would  be  a  singular 
rule  of  construction  to  establish,  that  in  one  clause  a  woid 
should  have  a  given  meaning,  and  in  another  clause 
of  the  same  act,  being  used  with  the  same  unqualified 
context,  might  have  a  different  meaning.  In  tiie  pre- 
amble to  the  4th  and  5th  Anne,  c.  17,  the  debts  and 
duties  due  and  owing  to  creditors  are  mentioned  as  the 
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subjects  in  contemplation,  for  the  securing    which,  a       iriq. 
Remedy  is  to  be  provided   by    that  act.    But  dl   the  ** 

other  statutes  of  bankrupt,  in  the  ckuses  which  relate  to  ©f  England! 
thelnvestigationandproof  of  the  claims  of  creditors,  speak 
only  of  "  debts."  The  5  Geo.  2.  c.  30,  being  in  most 
respects  a  trAhscript  arid  compilation  of  the  formier 
i^ttites,  adopts  the  sanle  enactments  in  the  sathe  wocds. 
Itt  the  preafaiblfe  it  speaks  of  bankrupts  by  extravagancle^ 
8tfe.  hiving  cohtracted  great  debts,  and  absconding  with 
theiir  eflkci&  in  btder  to  oblige  theit  creditors  to  dcc^pt  a 
cbifa^osition  fdr  their  deUsy  &.C.  iy  Section  25  of  the 
satn^  act,  creVlitbrs  aire  allowed  to  prove  ttieii-  debts  WilH- 
ttiit  contHbtitioh,  8tc. ;  and  thri  bankrupt,  by  section  7,  is 
di^char^d  from  all  debts,  8cb.  in  the  ktune  tends  as  \yf  Ihe 
^xjili'ed  (Statute  of  the  4th  and  5th  Afade. 

H^fe  I  i^resume  it  cannot bb di^ptiteid, that  th^ l^btscon- 
leM^ated  iti  ^t  pr^ariibJe  bf  tti^  act»,  atid  the  debts 
in  Vtit  cUtiia^  relating  to  j[^rddF  tLhd  dischli^e,  are  the 
smk  thiii^  m  geiibt  d  ^cH.  If  debts  ai^  technics 
tbing^  iU  th^  t)i«liMbl^  tfi^  Musi  b^  t^chnicdl  al^b 
tttir^gho^t  m Mi;  aa  iFihter^fsi  aUe  U^oil  a  biil'df 
^Siihan^^^  h%m¥e  aM  it  thb  tiinh  bT  M  Badkriit^lc^,  cati. 
n^  b^  ^foy^a,  heUkkl^  it  ii  MA  M;  td  be'  k  debt 
tftgtmigUiy;  btit  id  ybciiid  in  dSiiiag^^ ;  mn  U  m  bink- 
rfii^  k  aisdHar^efl  Biil^  Krditi  dkits  (Umiimf  iHiko)  iHe 
%m  6mn^  At  \b^  Aihe  of  ffi^  b^nikixtptb^,  a  i^rf  ^6Hdi& 
ijUaifioh  ihight  K^^  aHten,  #hgtii:^i^  fAle^'eSt  diife  6p^6'h 
a  biR  0^  gx6h^^^  w^^  k  eiaiih  'di»b1i4%ed  i)^  the  ce^ti- 
fi(rdt*,  iiia  whether,  if  debts  ai^  ho<  Md  in  cohVtfuction 
of  the  act  to  comprise  such  damages  las  are  diie  for 
thfe  ft^f^tion  bf  fflonfejr,  kii  dctton  miglit  Hoi  be  bfoiight 
for  iiitefifesi  diife  npbi  a  t)i1f  iftef  l*e  bkniriiplcy,  and 
hdtiHtltetaiidihg  th^  tirtidcaie,  espe'ciatly  as  it  has  been 
pftooddfefed  by  a  Judge  of  cbn^derafcle  auihoriiy,  tliat 
"  dfeWts  ptd^eilbU  txadlir  the  commission,  and  debts 
'*  tfWfeftafgia  by  thi  ceriSScate;  are  cbhvertiDle  terms.*' 
m  Bmf^d  v.  Murreil,  2  i.  &  i>\    fric{,  6T  Gutter,  i. 
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1819.  Considering  this  as  a  point  of  practice,  all  questions 

may  now  be  precluded  by  decision ;  but,  for  the  sake  of 
consistency  in  construction^  there  was  a  time  when  it  de- 
served better  consideration  in  courts  of  justice;  and  it 
may  even  now  be  not  undeserving  of  the  attention  of  the 
legislature,  upon  a  revision  and  consolidation  of  the  bank- 
rupt laws.  That  interest  upon  bills  of  exchange  under  the 
earliest  of  the  statutes  concerning  bankruptcy,  should 
not  have  been  admitted  to  proof,  may  not  be  surpris- 
ing, because  the  law-merchant,  as  it  relates  to  bills  of 
exchange,  was,  at  that  time,  strange  to  our  courts  of 
justice,  and  not  very  clearly  understood  or  reoognized. 
In  the  days  of  Lutwyche  it  viras  held  that  none  but  actual 
merchants  could  draw  a  bill  of  exchange.    8gi.  1585. 
And  at  the  time  when  Ventris  and  Salkeld  reported,  it 
seems  to  have  been  seriously  debated,  whether  a  person, 
not  a  merchant,  making  a  bill  of  exchange,  should 
be  bound  by  it  according  to  the  usage  of  merchants. 
In  the  King's  Bench  the  decision  was  in  the  negatiTe; 
but  upon  argument  in  the  Exchequer  chamber,  that 
judgment  was  reversed ;  and  this  judgment  of  reversal 
was  reversed  upon  writ  of  error  in  Parliament.    The 
decisions,  therefore,  in  these  early  times,  as  to  bills 
of  exchange,  and  the  interest  due  upon  them,  whether 
by  Courts  of  justice  or  Commissioners  of  bankrupt, 
ought  not  to  excite  our  surprise.    But  that  no  pronsioii 
should  have  been  made. upon  the  subject  in  the  compre- 
hensive statute  which  wa^  fiamed  and  passed  in  the 
commercial  age  of  (George  the  Second,  is  truly  matter 
of  astoivshment. 

If  the  claim  of  the  creditor,  in  respect  of  interest, 
although  recoverable  only  as  damages,  is  discharged  by 
the  certificate  under  the  term  **debt"  then  it  must  be 
supposed,  that  the  legislature,  which  took  away  the 
remedy  of  the  creditor  by  action,  intended  to  deal  justly 
with  him  by  substituting  an  equal  or  a  better  statutory 
semedy.   It  is  in  this  sense,  probably,  that  a  conmussion 
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©f  bankrupt  has,  by  the  highest  authority,  been  fre-       1819. 
quently  described  as  unofiatu,  an  action  and  an  execution. 

M  J  V         '  etre  '0  Bank 

If  it  were  so  intended  for  the  benefit  of  creditors,  as  of  ekgland. 
a  more  speedy  and  certain  remedy  against  failing  traders 
than  the  slow  process  of  a  suit  at  law,  ought  it  not,  in 
the  construction  of  the  statutes^  to  be  intended  with 
respect  to  all  debts  (or  claims)  discharged  by  the  certifi- 
cate, that  the  creditor  is  to  have  the  same  right  of  proof 
under  the  commission,  as  if  he  had  commenced  and 
prosecuted  his  action  through  all  its  stages,  till  he  had 
obtained  its  frart  by  execution  executed.  If  the  statute 
had  not  deprived  the  creditor  of  his  legal  remedy  he 
would,  in  the  course  of  process,  have  obtained  the  usual 
reference  to  the  Master  to  compute  interest,  8cc.  upon  his 
bill ;  or,  according  to  the  authorities  cited  in  the  case  now 
reported,  the  Judges  themselves  might  have  assessed  the 
damages  without  reference.  If  this  be  so,  and  the  statute 
gives  to  the  creditor,  as  it  must  be  admitted,  the  substituted 
remedy  of  a  commission,  and  empowers  him  to  prove 
his  debt,  how  could  it  be  supposed  that  the  debt  contem- 
plated was  any  other  than  that  for  which  an  action 
might  have  been  brought,  and  for  which,  by  virtue  of 
the  statute,  the  creditor  has  execution  at  once  ? 

So  the  Commissioners  having  power  to  investigate  and 
admit  (if  genuine)  the  debts  of  creditors,  under  a  statute 
which  transfers  to  them  and  their  assignees  all  the  effects 
of  the  bankrupt,  to  be  distributed  among  the  creditors 
rateably,  as  if  they  had  brought  their  actions  and  ch- 
ained execution,  ought  it  not  to  have  been  intended 
that  they  had  the  same  power  as  Judges  have  in  actions 
prosecuted  by  creditors  f  or  that  the  statute,  in  giving 
the  effect  of  execution,  supplied  by  intendment  of  law 
all  the  intermediate  necessary  steps  to  make  the  claim 
of  the  creditor  effectual. 

There  is  another  point  of  view  in  which  this  subject 
may  be  considered.  Commissiomers  of  bankrupt,  as 
well  as  the  Chancellor,  are  held  to  have  an  equitable 
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^819.  asi  >yell  ;is  a  legal  jurisdiction,  which  they  exercise  ia 
various  cases;  as  where  a  verdict  has  be^n  obtained 
at  law  for  a  pre-existing  debt,  if  the  Qommissionen 
haye  reason  to  doubt  the  propriety  of  the  verdicf, 
01:  if  there  be  equitable  grounds  sufficient  to  inter- 
cept the  fruit  of  the  verdict,  though  per  se  unimpeach- 
able,  they  may  reject  the  proof  of  the  debt  standing 
upon  such  verdicts.  Ex  parU  Butt^rfill,  1  Rose,  172. 
So  (probably)  as  to  a  judgn^nt  also,  if  equity  would 
restrain  execution  against  the  bankrupt  defendant 
These  are  large  powers  which  Commissipiiers  of  ba^- 
rupt  habitually  exercise — powers  with  which  the  cani- 
putatioii  of  interest  upon  a  bill  of  exchange  is  hardly  to 
be  put  in  competition ;  and  it  has  beea  decifled  by  a 
Judge  of  great  eminence,  that  notes  and  bills  of  exchange 
payable  on  a  certain  day,  or  upon  demand,  not  being  paid 
on  that  day,  or  upon  demand,  shall  carry  inter^t  in 
equity.  Per  Grant,  M.  R.  Lowndes  v.  Collins,  1 7  Ves.  27, 
Here  the  objection  will  be  renewed,  that  Commissiooeis, 
though  they  may  exercise  a  judgment  as  to  tlie  validity 
of  a  debt,  cannot  assume  a  jurisdiction  to  assess  damages. 
But  in  truth,  it  is,  in  the  latter  case,  the  mere  exercise  of 
the  faculty  of  numeration,  and  this  is  the  ground,  and^ 
the  only  ground  in.  practice,  upon  which  the  Judges  assess 
damages  (if  it  must  be  so  termed),  by  refei^ence  to  thei^ 
officer  in  the  case  of  judgment  by  default,  8cc.  ina^joit 
upon  a  bill  of  exchange.  To  assimilate  i^e  oa^essmen^ 
of  damages  in  such  a  case,  with  the  assessmeQt  of  damages^ 
in  cases  of  assault,  lib^,  slander,  trespass^  01:  any.  case  of 
fort,  may  be,  sheltered  ^nd/er  Ijhe  technics^  d^finit^ns  of 
Ia.v^,  but  is.  an  aiT^Qj^t  to  compixon  s^cn^e  a^d  to  the. 
establislji^d  pracUce  of  t^e  Courta. 

It  is,  moreover,  to.  be  remarked,  aa  applicable  to  the^ 
equitable  jurisdiction  of  the  Commissioners!,^  that  where, 
there  is  any  in^p^diment  to  thp  remedy  at  law^  qqiiity  re- 
moves it,  or  administers  reU^f).  Nowif  <;he  ^^ajj^.pf  ifitei!^ 
is  barred  by  the  certificate,  and.  cannot  legai/y  bo  admitted 
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|o  proof  uQder  th^  oomiQus^ioq,  because  tk^Cowmissioiieift       1 8ifi. 
have  up  ppwer  to  Bss^m  danwgea,  vfo^  mi  a.  creclito»> ""       *      ^ 
without  incurring  the  charge  of  grofia  aoqphiatrjs^cooleiMil  or^i^ASk 
that  tihe  statute  aAd  oommissioii  are  impedimenta  to.  hi* 
l^gal  claim  by  actiomi  and  under  t)\e  authority  of  JUnmuka 
y.  CqIHvs,  appeal  to  the  equitable  juriadicAkwi  of  the  Comn 
misaionerny  to  admit  his  proof  for  i»le«eai? 

Of  the  debts  usually  prored  undev  a  cqauniAsiw^ 
some  carry  interest  by  contvaot :  Vpo^  some>  inteveal  i^ 
allowed  by  implication  from  fonner  transactions^  or  from 
the  custom  of  trade.  In  the  case  of  oth^  debts,  as 
by  bond,  &c.  interest  (if  not  proMided).  is  oi^tauied  under 
the  shelter  of  penalties  imposed  by  td^.  instvumenJb 
of  contract ;  and  in  those  wliMb>  periMfia^  in  all  com- 
missions are  the  muost  numerom)  da^  vjbi»  debte^  fotx 
goods  sold  and  deli veced>^  the  tradiesmeiircreditora  hare 
taken  care,  in  the  pirice  charged,  toi  latave  am|>fe.  r^mya- 
nev^tion  for  inteiiest  arvd  profit,  sometimiss  to  the  ampuAt 
qf  cent  per  cent  upon  the  prime  coet-trall  Aese  debte 
are  admitted  to  prop^  without  acruple^  SkU.if  ii»  wor^ 
'^with  interest  in  case  of  noAj^ayme^l  wbea  due'^  (wbick 
are  never  insei^ted^  because  by  tbe  custom  of  mecchanta; 
they  are  implied  upon  all  bill  transactions)  are  not  lo  bei 
found  in  ai  bill  of  excbaage,  the  u&fortuiiftte*  l^elder^.  ^on 
a  teohiiiical  ftption^  which,  is  evaded  or  suimounted.  by^anr> 
o^hei:  techipicaUly  i^,  the  Comrts  of  .Kastioe^  ia  excluded 
upon  aQ<p^mmJ#sipn  ojEbMk?upt^  fsom  hia  claim  o£  interesl. 
fyr  whijQh^  by  tll^law^m^rchant^  and  tibelaw  of  theia«li.anJ 
implied  contract  was  made  in  the  formatioaoC  the  bilL 

The  injustice  done  to  the  holder  of  a  bill,  as  between 
him  and  his  fellow  creditors,  is  obvious;  but  as  be- 
tween him  and  the  baQkrupt»  i^,  Q^c  of  a  surj^Iu^,  it  ysi 
flagrant  injustice..  Let  it  be,  supposed  that  a  trader,  is 
indebted  200,000/.  to  creditors,  upon  bills  of  exchange 
in  the  ordinary  fonp,  wIhc)^  is%  o^  due,  and  his  only 
debts;  let  it  be  further  supposed  Ujiat  h^  holds  i^ptes 
and  other  s^cuiri.ti(?§,,  V,ewog,i»*€^.^?t»  ^>  ^^  amPUlrf  q£ 
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1819.       securities  interest  is  received  for  him  by  his  assignees : 

' ^ '  then,  after  discharging  the  debts,  and  paying  the  ex- 

BTKEi;.BAHx  penses  of  the  commission,  the  bankrupt  pockets  the 
surplus,  composed  of  interest,  which,  if  the  commission 
has  been  long  in  operation,  will  be  a  consideraUe  sum^ 
and  the  bill-creditors  are  left,  perhaps,  to  supply  their 
necessities,  occasioned  by  the  bankruptcy,  by  borrow- 
ing money  to  the  amount  of  their  « respective  debts 
proved  under  the  commission,  and  paying  interest  upon 
Uie  loans  from  the  time  when  their  respective  bilk 
became  due  to  the  time  when  they  receive  their  divi- 
dend. Can  such  a  result  have  been  intended  by  statutes 
made  professedly  for  the  benefit  of  creditors  i 

Lord  Hardwicke,  according  to  the  report  in  Ex  parte 
Bennet,  2  Atk.  527,  said,  that ''  the  fund  (in  bankruptcy) 
W€Ui  a  dead  fund ;  and  in  such  a  shipwreck,  if  there 
is  a  salvage  of  part  to  each  person,  it  is  as  much  as 
**  can  be  expected/'  But  here  is  a  case,  occurring  par- 
tially in  many  bankruptcies,  where  the  fund,  in  respect 
of  interest,  is  dead  to  the  creditors,  but  living  to  the 
bankrupt ;  where  the  creditors  suffer  shipvnreck,  and  the 
bankrupt  looks  on  with  complacency  from  his  retreat  on 
the  shore. 

'  That  the  Commissioners  of  bankrupt  should  now,  after 
inveterate  practice,  undertake  to  begin  so  important  an 
alteration  in  the  administmtion  of  the  bankrupt  law,  is 
not  to  be  expected  or  desired ;  but  when  the  statutes  of 
bankruptcy  are  under  revision,  the  subject  may  deserve 
consideration. 
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Ihe  following  are  some  of  the  Cases  cited  in  the  foregoing  Note. 
The  two  first  are  close  Translations  from  the  Year  Books. 

Year  Book,  3  H.  4.  4. 

Trespass  was  brought  against  a  man  for  trees  cut,  who  pleaded 
that  he  was  not  guilty ;  and  he  was  found  guilty  to  the  damage  of 
40«.  and  they  taxed  the  costs  of  the  writ  at  5«.    Whempoa 


ON  APPEALS  AND  WRITS  OF  ERROR.  6iy 

Culpepper,  for  the  plaintiff,  prayed  that  the  damages  might  be        1319. 
increased ;  and  then  Thiming  said,  that  he  had  spoken  of  this  ^ 


matter  to  all  his  companions,  and  also  to  the  Justices  of  the  ^^^^  ^*  bank 
King's  Bench,  and  it  seemed  to  them  that  it  lay  within  our  cogni-  ^'  ^^^^*^^^" 
zance  and  discretion  as  to  the  costs  of  the  writ,  and  this  we  may 
well  have  full  power  to  increase;   but  as  to  the  damages  for 
the  trees  cut,  by  no  means;  for  that  this  lies  not  within  our 
cognizance 

At  the  end  of  the  case  as  it  stands  reported,  the  following  ob- 
servation and  authorities  appear :  **  Where  the  Judges  increase 
and  abridge  damages,  see  M.  19  H.  6.  16;  T.  33  H.  6.  1 ; 
M.  38E.3.  30;  M.  39E.3.  26;  M.  aaE.3.  11.30;  20  lib. 
Ass.  plac.30;  P.  8H.  4.  23;  7H.  4.  31." 

Year  Book,  37  H.  8.  2. 

In  trespass  quare  dauiumf regit ^  the  defendant  pleaded  in  bar. 
Whereupon  the  plaintiff  demurred,  and  it  was  adjudged  no  plea. 
Wherefore  a  writ  issued  to  inquire  of  the  damages,  and  damages 
were  found  to  the  value  of  five  marks.  Wilby  prayed  the  Court 
that  they  would  abridge  the  damages,  for  (as  he  alleged)  the 
truth  was,  that  the  plaintiff  was  not  damnified  to  the  value  of 
twelve  pence,  and  this  proceeding  being  only  an  inquest  of 
office,  he  said  the  Court  may  increase  or  abridge  the  damages  at 
their  discretion.  But  Fitzherbert,  Shelley  and  Englefield  inter- 
posed, and  said,  ''  that  cannot  be  done  as  to  the  damages;  you 
'^  have  never  seen  this  in  your  life :  as  to  the  costs,  it  lies  in  our 
**  discretion,  but  damages  cannot  be  increased  upon  a  local  tres- 
*'  pcCss.''  Wilby  again  suggested  that  the  Court  might  have 
assessed  the  damages  to  the  plaintiff  without  any  writ  of  inquiry, 
and  would  have  inferred  the  power  from  that  circumstance.  But 
Englefield  interposed,  and  repeated,  ^*  this  cannot  be  done  upoD' 
**  a  local  trespass  which  is  done  in  pais,"  and  assigned  as  a  reason 
that  they  could  have  no  knowledge  of  it ;  and  this  doctrine  Fitz- 
herbert and  Shelley  did  not  deny. 


Hawkins  v.  Sdet,  Palmer,  314. 
In  an  action  upon  the  case  for  calling  the  plaintiff  a  bankrupt, 
upon  the  general  issue  it  was  found  for  the  plaintiff,  and  150 /L 
damages  given.  And  because  of  these  great  damages,  the  Court, 
from  some  circumstances,  reduced  them  to  50  /. ;  but  afterwards, 
upon  great  advice,  they  revoked  this,  and  were  not  willing  to 
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tSif .  tshaog«  the  to»r&e  of  laW^  knd  rtisdv^id  m  baV^  sttth  mAt!te|«  of 
'  n'"'  ^igt  to  thfe  findiftiis  of  a  jury,  who  feettfer  khow  th6  quality  of  per- 
ntiktt,%A9K  ii^s  fetud  thdt  coMditibn^  ati4  the  dia«ittig«  they  nitiy  have  Ms- 
ot  feii&Lifn>«  ^^^^^^^  ^y  ^^  dtegtafife.    But  dtb^^JriBe  ^Mi^  the  action  h 

ptMmdfed  np(m  k  ciE»i6e  ti^hteh  inay  appear  to  the  view  of  the 
COurt^  iipoti  which  they  may  Jttdg^  te  iki  mayhiein,  &c.  and 
Dy^f,  ib5,  afcte.  tthd  to  they  gtt>^e  judgtttfeiit  for  450  L  accordbg 
to  the  verdict. 


■Jk**^-^^ 


In  Jenkin^^  Ceiit.  68.  i^.  izg.  ike  law  is  thus  lidd  doWn:  Ii 
a  writ  df  trespttss  <^c;  c/duA)  ybc^oy  the  jury  found  daniages;  the 
Jtidgci  can  neither  inbreas^  not  abridge  ^&b.  So  it  ift  whtit 
there  is  a  writ  to  inquire  of  damages  in  frteptes ;  fi7  H.  8^  t. 
So  it  is  in  an  action  on  the  case  for  slander,  where  the  jury 
taxes  damages.  So  ih  an  dssiieb  tiht  it  is  otherwise  upon  a 
writ  of  inquiry  of  damages  in  debty  mayhem,  detinue,  covenant, 
battery,  the  Court  may  increase  or  diminish  the  damages  assess^ 
bythejuiy.  9H.6.  s;  i9H>6w  18;  11H.4.  10.  61 }  Dy^, 
105 ;  14  H.  4,  reoordaiiie ;  19  E.  3 ;  Fitz.  Damage,  -2S;  41  £.  3. 

In  the  margin  m  the  following  entry :  ^  H«4«  4 )  22  £.  3. 1 ; 
19  E.  3.  65 ;  8  H.  4.  27.  by  ail  the  Judges  of  Eng^d. 


OgnetTs  casCf  P.  30  Eliz.  3  Leo§u  213* 
In  replevin^  the  plaintiff  being  nonsuUod,  the  Court  were  of 
opinion^  Upon  a  question  made^  that  they  naight  assess  damages 
for  th6  defendant  Without  a  w/il  of  inquifyy  beoause  they  accrue 
to  the  Hvowanli  for  th^  deli^  im  mmpti^meni  (^  tht  rtnt.  But  if 
judgment  had  been  ghetk  f^f  ihit  pUn^ify  the  Court -said  they 
omlld  not  assess  the  dtmag^,-  ibr  he  ought  to  recover  for  the 
taking  of  his  cattle^  of  whkh  the  Judges  could  not  take  notice; 
for  the  damages  might  be  greater  or  less,  aooerdiog  to  the  value 
of  the  cattle^  suid  the  ciroutastsBH^es  of  tibe  taking  and  dekying 
of  them. 
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N.  B. — The  inii'uUt  L.  R.  tubjomed  to  em  articlcj  denote  an  opmwn  esprtned 
by  Lord  Redesdale,  In  all  other  coies  the  opinions  are  thnte  of  the  Lord 
Chancellor. 


Abandonment,    vide  iwsurance. 

ACQUIESCENCE.     Vide  Attorney  and  Client. 

ACCOUNT  DELIVERED.     Vide  Attorney  and  Client. 

ADMINISTRATION.  Vide  Charge.  Entail.  Jurisdic- 
tion. Lease.  Power.  Prohibition.  Tailzie. 
Where  there  is  no  authority  under  a  Scotch  entail,  the  heir 
cannot  lower  the  rents,  except  in  case  of  necessity.  Semb, 
Whether  implied  prohibition,  or  want  of  power,  this  in- 
capacity must  be  founded  in  some  principle  connected 
with  the  administration  of  the  estate,  if  an  heir  of  entail 
has  not  this  power,  except  in  cases  where  it  is  necessary^ 
If  an  heir  of  entail  can  show,  that  where  he  lowered 
the  rent  he  did  it  of  necessity^  that  would  not  be  a  case 
in  which  it  would  be  said  to  be  wrongly  done ;  but  sup- 
posing he  cannot  lower  the  rent  in  a  case  in  which 
it  is  not  necessary,  it  must  result  from  this  principle, 
that  those  who  are  to  enjoy  the  estate  which  he  is 
bound  to  take  care  of,  shall  not  enjoy  it  in  a  state  less 
beneficial  than  they  would  if  the  rent  was  not  lowered ; 
and  that  proves  the  principle,  that  the  heir  of  entail  it 
bound  to  pay  some  attention  to  what  is  called  the 
rational  and  due  administration  of  the  estate. — Qiueens- 
berry  Leases        ------  page  426 

AGENT.     Vide  Principal. 

AGREEMENT.     Vide  Contract. 

Although  an  agreement  is  confined  in  its  terms  to  the 
stipulation  to  set  and  let  in  tack  the  lands,  and  there 
is  not  in  the  agreement  a  word  about  privileges  or 
appurtenances  or  others,  the  words  which  are  usually 
engrossed  in  the  formal  conveyance;  yet  when  the 
agreement  is  to  be  specifically  performed,  and  a  tack  set 
VOL.  I.  t  t 


620  INDEX. 

of  those  lands  accordingly,  the  scroll  of  tacks,  If  regu- 
larly drawn  out  in  implement  of  the  articles,  must  convey 
witli  those  lands  for  the  term  all  the  privileges,  &c 
which  belonged  to  tlie  lands. — Paton  v.  Brehner     -    p.71 

In  articles  of  agreement  for  a  lease,  by  one  of  which  it  is 
agreed  that  the  lands  demised  shall  be  paid  for  at  a 
certain  rate  (3Z.  per  acre) ;  and  in  other  separate  articles^ 
the  proposed  lessor  agrees  to  grant  to  the  proposed 
lessees  the  privilege  of  drawing  water,  for  which  no 
consideration  is  expressed  to  be  playable ;  and  between 
the  same  parties  there  is  another  contract  for  contiguotts 
lands,  in  which  contract  a  sum  is  expressly  given  for  the 
liberty  of  taking  the  water ;.  it  cannot  be  supposed  that 
because  a  certain  sum  por  acre  is  to  be  given  (according 
to  the  literal  expression)  for  the  land  only,  the  parties 
did  not  mean  that  as  a  compensation  for  aU  that  the  one 
was  to  grant  and  the  other  to  enjoy  under  the  agreement 
and  the  lease  which  was  to  follow. — Ibid*        -        -    73 

Although  there  is  no  separation  between  the  different  parts 
of  this  3  L  sterling  for  the  land  and  the  liberties  to  be 
granted,  it  would  be  extravagant  to  say  that  the  lessee 
did  not  contemplate  the  advantage  he  was  to  receive 
fVom  the  whole  he  had  stipulated  to  enjoy  under  that 
lease. — Ibid,        ------.    ib. 

ALIENATION.     Vide  Crown   Lands.     Entail.     Lease. 
Pbactice.    Rent. 

llie  word  ^*  alienation,"  in  all  time»  has  prohibited  a  long 
lease  in  Scotland.  There  never  was  a  pmod  when  it 
was  not  an  alienation.  —  Queensberry  Isasm   -        -  4xx> 

Alienation,  whether  long  or  short,  in  eBsenGe^  nature  and 
quality,  is  exactly  the  same*  A  lease  of  nineteen  years, 
and  a  lease  of  thirty-one  years,  do  not  differ  as  to  their 
essential  qualities  and  attributes ;  the  one  is  no  mttt 
an  alienation,  nor  less,  pnm^ /acir,  than  the. other;  tile 
one  is  no  more  and  no  less,  primd  Jacie^  an  allocation. — 
Ibid,  ----.--•.  401 

Upon  the  strict  rules  of  the  interpretation  of  tailzies, 
alienation  means  transference  of  property ;  and  a  lease 
is  neither  in  the  law  of  England,  nor  Uie  law  of  Scotland, 
a  transference  of  property.— /6tt/.  -        -        -  458 
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By  the  law  pf  Scotland,  until  tlie  statute  of  1449,  leasing^ 
which  in  other  words  is  called  location,  was  a  sort  of 
right  (and  so  in  the  law  of  England)  which  the  tenant 
had  to  enjoy  the  premises  demised  or  tacked,  not  by 
virtue  of  any  transference  of  the  property  itself,  but 
having  a  mere  possessory  rights  or  a  mere  personal  right, 
under  the  contract.  In  the  year  1449,  in  Scotland,  an 
act  made  it  a  species  of  real  right ;  but  though  a  species 
of  real  right,  it  is  not  a  species  of  real  right  deduced  from 
alienation,  in  the  technical  and  strict  sense  of  the  word ; 
because  alienation,  in  the  technical  and  strict  sense  of  the 
word,  is  transference  of  property — Queemberri^  Leases f 

p.  458 
ANNAILZIE.     Vide  Words. 

APPEAL.     Vide  Pleading. 

APPOINTMENT,  ILLUSORY : 

A  person  having  a  power  of  appointing  a  certam  sum  of 
money  among  his  younger  children,  under  a  settlement^ 
made  an  appointment  to  one  of  those  children,  who  was 
at  that  time  dying  in  a  consumption.  The  object  of 
this  appointment  was,  that  if  the  child  died,  the  father 
should  take  out  administration  to  that  child,,  and  claim 
the  estate  himself.  That  was  according  to  the  letter  of 
the  power;  but  the  Court  said,  that  should  not  be, 
because  it  was  substantially  an  appointment  to  himself 
and  not  to  the  child.— Qiceen^^rry  Leases      •        -  398 

APPROBATE  AND  REPROBATE-     Vide  Election. 

APPURTENANCES.     Vide  Privileges. 

ASSETS.     Vide  Entail. 

ATTESTATION.     Vide  Will. 

ATTORNEY  AND  CLIENT: 

In  England  it  may  be  objectionable  for  an  attorney  to 
lend  the  money  of  his  client  upon  a  bond,  but  not  in 
Scotland,  where  the  loan  is  upon  heritable  land  followed 
by  infefhnent. — Macdonald  v.  LilUe      ^        .        -  334 
The  policy  of  the  law  requires  that  it  should  be  held,  that 
a  law  agent  knows  that  intimation  of  an  assignation  to  the 
debtor  is  necessary,  and  that  the  security  is  imperfect 
without  it— /6»ci?.         ------    ib. 

An  aceount  delivered  by  an  attorney  to  a  client,  showing 
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E  transaction  of  loan  of  the  client's  money,  and  the 
nature  of  the  security  taken,  does  not  operate  as  notice 
to  put  the  client  upon  inquiry  as  to  the  regularity  of  the 
transaction;  because  the  attorney  is  bound  to  advise 
and  act  for  the  client. — Macdonald  v.  Lillie  -       p.  335 

If  there  be  taciturnity,  courts  do  not  inquire. 

Professional  men  ought  to  be  held  to  accuracy,  but  not  to 
account  twenty-five  years  after  a  transaction,  if  the  cir- 
cumstances of  the  particular  case  make  it  unreasonable; 
but  circumstances  are  to  be  considered.  Whether  the  client 
knows  the  law,  is  doubtful ;  but  the  law  agent  must  know 
it,  and  ouglit  to  act  upon  it.  This  is  the  taciturnity,  not 
of  the  client,  but  of  the  law  agent.  Such  a  case  by  its 
circumstances  is  taken  out  of  the  principles  of  pre- 
sumption and  prescription,  which  ought  to  protect  pro- 
fessional men. — Ibid,    -         -         -         -         -         -  536 

Professional  men  must  be  strictly  held  to  such  accuracy  as 
to  give  security  to  their  employers.  Lapse  of  time, 
under  circumstances,  may  be  an  excuse,  but  the  former 
principle  preponderates. 

The  safety  of  clients  ought  not  to  be  discussed  at  tlie 
expense  of  their,  representatives,    they  ought  to  ha?e 
cosiR--wI6id.        .......    lb. 

AUTHORITY.     Vide  Insurance.    Grassum. 

Decision  in  the  Westshiells  case  disapproved. — Queeni- 
berry  Leases        -         -         -         -         --        .467 

In  the  Westshiells  case  if  it  was  meant  to  be  a  fraud  upon 
the  entail  by  taking  bonds  and  bills  not  eo  nomine  u 
rent,  but  really  and  truly  as  rent,  the  trustees  using  this 
device  to  prevent  the  heir  of  tailzie  or  Court  of  Session 
from  saying  what  was  the  real  transaction,  the  fraud 
might  be  overreached  by  the  Court. — lUtL    -        -  468 

If  the  heir  of  tailzie  can  take  grassum  from  teoaot  A.  B. 
and  agrees  with  C.  Z>.  that  grassum  should  be  thereafter 
paid  by  certain  instalments ;  if  the  parties  make  a  lease, 
which  (upon  the  hypothesis  of  what  the  law  was  at  the 
time  of  the  decision  of  the  Westshiells  case)  was  a  good 
lease  independently  of  that  collateral   transaction,  by 

.  reserving  rent  .without  diminution  of  the  rental,  because 
they  have  thought  proper  to  constitQte  the  relation  of 
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debtor  and  creditor,  that  therefore  the  fruits  of  that 
relation  were  to  be  considered  as  rent,  and  to  be  ascribed 
to  the  relation  of  landlord  and  tenant,  is  a  consequence 
that  does  not  follow. — Queensberty  Leases      -       p.  468 

The  Westshiells  case  goes  no  farther  than  this,  that  the 
judges  of  that  day  took  it  for  granted,  that  grassum  was 
allowable  where  there  was  no  diminution  of  the  rent  of 
the  day;  a  proposition  admitted  by  the  pursuer,  and 
not  contended  against  by  the  defender ;  and  they  de- 
cided, tliat  what  was  secured  by  bonds  and  bills  was 
rent,  and  was  not  grassum. — Id.  -        -        -     ib. 

Decision  in  the  Westshiells  case  disapproved  of  by  Eldon,  C. 
because  no  distinction  can  be  made  between  a  grassum 
paid  directly,  and  a  grassum  secured  by  way  of  future 
payment;  they  are  boUi  of  the  same  nature ;  and  unless 
both  could  be  objected  to,  he  who  admitted  the  right  to 
take  grassums  upon  that  deed,  ought,  in  that  case,  to 
have  been  held  to  have  no  right  to  call  for  the  payment 
to  him  of  the  sums  secured  by  the  bonds  and  bills. — 
Id. -        .        -    ib. 

M*Giirs  case  not  a  grave  authority,  because  it  was  not 
effectually  contested  between  adverse  parties. — Ibid,  471 

In  the  case  of  Westshiells,  where  bonds  and  bills  were 
taken,  it  not  being  thought  necessary  that  the  rent 
should  be  increased,  these  bonds  and  bills  were  held 
to  be  rent,  because  they  were  connected  with  the  trans- 
action.— Ibid, 473 

It  must  he  held  thiat  grassum  is  anticipation  of  rent,  con- 
sistently with  the  opinion  given  in  the  Westshiells  case. 
— Ibid, -  474 

There  is  not  so  much  decision  upon  the  question,  of  grassum 
as  precludes  the  examination  of  what. is  the. principle 
upon  which  the  Courts  have  acted  in  other  cases,  and 
particularly  with  respect  to  long  leases. — Ibid,   -        ib. 

All  law  ought  to  stand  upon  principle  ;  and  unless  decision 
has  removed  out  of  the  way  all  argument  and  all  principle, 
so  as  to  make  it  impossible  to  apply  them,  courts  of 
law -must  find  out  what  is  the  principle  upon  which  the 
case  before  them  is  to  be  decided. — Ibid.  -  _  -  4^^ 
BARON  AND  FEME.     Vide  Resulting  Trust.    Deed- 
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BILLS  OF  EXCHANGE.     Vide  Jurisdiction. 
CARRIERS  : 

The  26th  of  Geo.  3,  c.  86^  relates  only  to  ships  and  vessdi 
usually  occupied  in  sea  voyages,  and  is  not  an  act  of 
parliament  which  gives  protection  in  case  of  small  craft, 
lighters,  boats,  and  vessels  concerned  in  inland  navigatian. 
— Hunter  v.  M*G(yam  -  -  -  -  -  P*  5^0 
A  gabbert  or  lighter  is  not  to  be  considered  a  ship  or  vessel 
within  the  intent  and  meaning  of  that  statute. — Ibid.  581 
CHARGE.     Vide  Husband  and  Wipe.    Grassum. 

Where  annuities  and  debts  are  charges  upon  a  tailzied  estate, 
the  re  18  an  implied  prohibition  (duty)  that  the  succeeding 
heir  of  tailzie  is  to  keep  down  annuities  out  of  the  pro- 
ceeds of  the  estate,  and  he  is  likewise  to  keep  down  the 
annual  rents  of  the  heritable  debts  of  the  tailzier,  with 
which  the  estate  is  chargeable,  although  in  the  tailzie 
there  was  no  clause  which  ordered  him  to  do  so ;  and  thoie 
duties  of  keeping  down  tlie  annuity  and  the  annual  rents 
by  the  persons  re  presenting  the  estate,  are  duties  founded 
in  an  obligation  which  has  some  relation  to  the  interest  of 
of  successors  in  the  tailzie. — Queensberry  Lease$  -  446 
CHURCH  LANDS.  Vide  Lease. 
CLERGY : 

Upon  a  fair  construction  of  the  statute  1593  (Scots),  the 
clergy  are  not  exempt  from  public  impositions.  The  re- 
cital of  that  statute  states  a  grievance,  by  pensioners  and 
tacksmen  having,  in  tack,  gift  or  pension,  the  stipends  of 
the  ministers.  This  cannot  be  intended  of  collecton 
of  taxes.    L.  R.—M'Lea  v.  IValker  -         -        566 

The  word  ^<  taxation,"  in  the  enacting  clause,  is  peculiar.— 

Ibid. 567 

In  ths  construction  of  all  instruments,  where  general  words 
are  annexed  to  or  follow  particular  words,  they  are  taken 
to  be  of  the  same  kind  and  meaning. — Id.  -  -  ib. 
It  is  enacted  that  the  clergy  shall  enjoy  their  stipends  free 
from  all  tacks,  &c.  notwithstanding  any  gift  or  disposition 
made  to  the  contrary.  This  cannot  be  construed  to 
allude  to  any  public  charge* — Id.  -        -        -    ib. 

The  statute  1593,  exempting  stipends  fixm  taxation,  does 
bot  relate  to  personal  impositions  on  the  clergy. — IMd 

5^ 
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The  word  taxation  introduced  in  the  midst  of  other  words, 
cannot  be  extended  in  construction  to  all  kinds  of  taxation. 
M'Lea  v.  fValker p.  569 

According  to  the  ordinary  rules  of  construction,  it  must  be 
understood  in  the  same  sense  as  the  words  with  which  it 
is  coupled. — Id,  ----..  ^^o 

Taxation  in  that  clause  must  mean  something  of  the  same 
kind  with  those  other  things  which  are  expressly  and 
specifically  prohibited. — Id.  -        -        -        -    ib. 

The  words  of  the  act  imposing  the  property  tax  are  sufficient 
to  extend  to  the  stipends  of  the  clergy.  By  that  act, 
**  teinds,  stipends,  annuities,  aUd  all  profits  whatsoever,'' 
are  made  chargeable. — Id,   •        -        -        -        -    ib. 

The  practice  of  not  charging  the  stipendiary  clergy  of  the 
church  of  Scotland  does  not  raise  a  right  to  exemption 
from  charge. — Id.        ------    ib. 

COMPENSATION.  F«/eDBBTOR  and  Creditor.  Election. 

CONDITION.     Vide  Elmctiov. 

CONSIDERATION.      Vide  Agreement,    nominal    and 

FICTITIOUS.    Parliament. 
CONSTRUCTION.  Ftcte  Agreement.  Clergy.  Contract. 
Crown  Lands.    Deed.     Jurisdiction.     Perjury. 
Power*    Tailzie.    Vendor  and  Vendee*    Words. 

Parties  must  abide  by  what  they  have  expressed,  although 
it  be  contrary  to  what  they  meant. — Paton  v.  Brebnery   79 

The  question  respecting  the  interpretation  of  deeds  of  tailzie 
must  be  considered,  having  regard  to  the  different  ex- 
pressions, and  the  import  of  the  different  expressions 
which  are  to  be  found  in  those  deeds,  and  as  far  iuid  no 
fiurther,  than  legal  implications  in  construction  will  autho- 
rize a  judge  to  attend  to  the  several  provisions,  as  mani- 
festing the  general  meaning  of  the  authors  of  those  deeds. 
— Queeruberry  Leases  ------  439 

Where  heirs  of  tailzie  are  prohibited  *'  to  sell,  wadset,  dis" 
pane,  kc  lands,  or  any  part  of  the  same,  or  to  grant 
infeflments  of  life-rent  or  annual-rent  of  the  same,  or 
to  contract  debts,  or  do  any  other  fact  or  deed 
whereby  the  same  or  any  part  thereof  may  be  adjudged, 
apprised  or  any  ways  evicted  from  them  or  any  of  them, 
except  so  fiat  as.  they  ate  empowered,  in  manner  aAer 

t  t  4 
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meDtioned;  or  to  violate  or  alter  the  order  of  succession 
foresaid  any  manner  of  way  whatsoever :'  these  words, 
**  any  manner  of  way  whatsoever,"  appear  to  have  re- 
lation to  every  thing  that  is  before  prohibited ;  and  when 
in  an  antecedent  part  of  the  entail,  it  is  stated,  that  the 
author  of  the  tailzie  may  dispone  in  '*  any  manner  of 
way  whatsoever,"  and  the  others  are  prohibited  to  dis- 
pone in  *^  any  manner  of  way  whatsoever,"  under  such 
expression  the  word  "  dispone"  cannot  mean  only  to 
prevent  what  is  technically  called  disposition.  Semble.— 
Qtieensberry  Leases       -         -        -         -         "        ?•  44^ 

It  cannot  be  affirmed  that  the  tailzies  established  by  the 
statute  1685,  are  odious.  A  court  of  justice  ought  not 
to  add  to  that  act  of  parliament  or  to  take  away  from 
the  fair  effect  of  it. — Ibid,    -        -        -        -         -460 

As  to  the  effect  of  tailzies,  a  judge  ought  not  to  enter 
into  the  consideration  of  its  placing  the  property  extra 
commercium,  if  they  happen  to  make  an  estate  tail  into 
what  may  be  represented  as  a  perpetuity .~-/6fc2.      -    i^. 

It  is  incumbent  upon  the  Court  to  say,  that  what  is 
complained  of  as  an  act  which  amounts  to  a  breach  of 
(the  prohibitions  of)  a  tailzie,  is  a  breach  within  that 
act  of  parliament  which  sanctions  the  tailzie ;  and  if  the 
question  is,  whether  a  long  lease  is  or  is  not  an  alienation 
within  the  meaning  of  the  author  expressed  in  the  deed, 
it  must  also  be  considered  whether  it  is  an  alienation 
within  the  intent  and  meaning  of  the  act  of  1685. — 
Ibid. -    ib. 

The  permission  to  lease  *'  without  diminution  of  the  rent, 
at  the  least  at  the  just  avail  at  the  time,''  is  a  provision 
which  is  made  in  favour  of  the  succeeding  heirs  of  tailzie ; 
the  meaning  of  it  is  by  way  of  direction  to  the  heir  in 
possession  to  get  what  rent  he  can,  not  to  let  it  be  dimi- 
nished, unless  it  is  necessary,  but  to  take .  *'  the  jost  avail 
at  the  time*'  in  all  cases,  not  in  that  case  only  when  the 
just  avail  at  the  time  is  less  than  was  the  rent  before 

actually  paid. — Ibid, 486 

CONTRACT.     Vide  Vendor  and  Vendee. 

Where  articles  of  agreement  are  made  to  demise  lands,  with 
liberty  to  take  water  from  an  adjoining  river,  and  other 
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uses,  and  in  some  of  the  articles  allusion  is  made  to 
cruives  for  fishing,  contiguous  to  the  lands  demised,  and 
.  rights  are  reserved  by  the  proposed  lessor  with  a  view 
to  their  maintenance;  those  articles,  independent  of 
the  reservation,  being  so  improvident  as  to  entitle  the 
lessees  utterly  to  destroy  the  value  of  the  cruives,  a 
question  would  arise,  whether  the  agreement,  even  accord- 
ing to  the  articles,  must  not  be  construed  as  giving  so 
much  of  the  water  of  the  river  as  to  leave  the  cruives  for 
the  fisheries  uninjured. — Paion  v.  Brehner      -         p.  75 

A  vendor  may  make  a  covenant,  that  after  vesting  the  in- 
heritance in  the  vendee  for  ever,  the  vendor  is  for  ever 
to  continue  liable  for  all  tlie  damages  which  may  be 
incurred  by  the  vendee  in  the  exercise  of  certain  privi- 
leges and  liberties ;  but  when  the  question  is,  whether 
he  has  made  it,  the  terms  of  the  contract  should  leave 
no  room  for  doubt. — Ibid.    -        -        -»        -        -    76 

A  conveyance  referring  to  letters  of  a  preceding  treaty, 
but  not  specifying  what  letters,  is  too  uncertain  to  incor- 
porate the  letters,  and  make  them  part  of  the  final  con- 
tract.   (L.  R.) — Hughes  v.  Gordon        ...  287 

Letters  on  a  previous  treaty  cannot  be  used  in  evidence  to 
explain  a  contract,  by  showing  what  was  intended  to  be 
part  of  the  sale  and  purchase,  although  not  expressed 
in  the  conveyance.    (L.  R.) — IHd,        -        -        -    ib. 

It  is  highly  dangerous  to  admit  evidence  of  letters  upon  a 
previous  treaty,  to  explain  a  deed,  unless  there  is  fraud  or 
misrepresentation  to  afford    a    ground.    (L.  R.)— /i6u/.  , 

CONVEYANCE.     Fw/e  Agreement.    Practice. 

COSTS.     Vide  Attorney  and  Client. 

COURTS.      Vide  Judges. 

COVENANT.      Vide  Contract.     Entail.    Vendor  and 

Purchaser. 
A  tenant  of  tailzie  in  possession,  who  is  prohibited,  &c.  may 

from  time  to  time  take  a  renunciation  of  a  lease  and  grant 
'  a  new  one ;  the  eflPcct  of  which  would  be  the  same  as  a 

covenant  to  renew  annually  for  a  term  of  nineteen  years. 

The  obligation  to  do  so  makes  no  difference  in  a.question 

between  him  and  the  heir  of  tailzie.  Whenever  the  tenant 
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liappens  to  die,  the  posseision  of  the  lessee  must  be  under 

the  lease  actually  existing. 
With  respect  to  the  covenant  for  another  lease,  it  is  a  mere 

personal  contract,  upon  which  there  could  be  bo  pos« 

session. 
According  to  the  manner  in  which  tailzies  are  constructed, 

that  is,  not  to  be  denominated  a  lease  or  a  tack  for  the 

whole  period. 
Entering  into  an  obligadon  which  does  not  &l  itself  by  way 

of  lease  on  the  heirs  of  tailzie,  would  not  aflect  the  l^al 

or  equitable  right  ultra  that  of  the  person  who  grants  the 

lease,  and  his  power  to  grant. — Q^een$berryLease89  p.  404 

CROWN  LANDS.    Vide  Entail.    Lease. 

In  the  act  prohibiting  the  alienation  of  lands  of  the  Crown, 
except  under  particular  circumstaCnces,  and  except  by 
way  of  exchange,  by  which  the  last  rental  should  not  be 
diminished,  the  word  *^  rental"  must  be  so  construed  that 
the  value  of  the  land  which  the  King  should  give  in 
exchange  should  be  no  greater  than  the  value  of  the  land 
which  he  should  receive  in  exchange. — Qfieensberry 
Leases.    (L.  R.)   --..--.  530 

That  act  was  intended  as  a  restriction  upon  the  power  of 
the  Crown  to  alien  lands ;  and  therefore  if  the  King  gave 
in  exchange  lands,  &c.  the  act  required  that  the  lands 
which  he  should  receive  in  exchange  should  be  of  equal 
value,  that  is,  that  the  exchange  should  be  without  dinu- 
nution  of  the  rental  of  the  Crown;  the  word  *^  rental  ** 
there  clearly  meaning  real  annual  value. 

The  words  of  the  statute  must  mean  die  real  value  and  not 
the  rent  actually  reserved.    (L.  R.)^-/rf.        -         -    fl>. 

CUSTOM: 

Where  custom  warrants  a  waygoing  crop,  unless  the  tettSDl 
has  the  waygoing  crop,  he  has  not  in  efect  the  land  for 
the  whole  term.    (L.  R.)— Jftc^A^s  v.  GordoM         -  3^3 

t)£AtH-BED : 

A  deed  made  upon  death-bed  is  not  absolutely  rtnd  by  the 
law  of  Scotland.  In  many  cases  it  win  regulate  the 
litle,  notwithstanding  the  objection  which  the  heir  may 
raise  against  it.    Until  reduced  to  H  nuffity,  it  is  only 
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▼oidable,  and  may  be  used  for  the  purpose  of  ascertain- 
ing the  intention  of  the  testator.-^iTer  v.  Wanchope    35 

DEBTOR  AND  CREDITOR.  Vide  ArTORvzr  AKt>  Client. 
If  a  debtor,  by  obligation,  having  a  counter^^olaim  of  com- 
pensation (set-off)  against  his  creditor,  knows  of  a  trans- 
action of  loan,  in  which  his  creditor  assigns  the  Obligation 
as  a  Collateral  security  to  the  lender,  and  the  debtor  sup- 
pressed hiii  knowledge,  leaving  the  parties  to  complete 
the  transaction  of  loan  and  security,  he  cannot  after- 
wards claim  compensation  so  as  to  defeat  the  collateral 
security. — Macdoncdd  v.  LUlie      -        -        *      P*  33^ 

DECLARATION.    Vide  Jurisdictioiv. 

DEED.    FtV/^  Construction.    Drath-bed. 

A  court  must  interpret  a  deed.  No  court  has  power  to 
set  aside  a  deed.  The  ownership,  prior  to  the  deed,  and 
the  purpose  of  the  deed,  must  be  considered  in  giving  the 
interpretation.  If  a  case  of  fraud  or  mistake  can  be 
made  out,  there  must  be  evidence  to  support  the  allega- 
tion of  fhiud  or  mistake.  In  the  case  of  a  married  wo- 
man, it  must  be  shown  that  a  clear  and  etplidt  declara- 
tion was  contrary  to  her  intention  in  consenting  to  the 
deed.  (L.  R.) — Jackson  v.  Innes  -  -  130-131 
When  a  ttansaction  is  concluded  by  solemn  deed,  that  set- 
tles the  right  between  the  parties ;  and  unless  there  be 
misrepresentation,  knowingly  made  by  one  of  the  partiea^ 
the  legal  and  technical  import  of  the  deed  mUst  prevail* 
(L.  R.) — Hughes  V.  Gordon  -  -  -  -  313 
A  lease  executed,  must  stand  according  to  the  terms  ex- 
pressed, unless  reformed  for  iraud  or  misrepresentation. 
(L.  R.)—/Wcf. ib. 

DESCENT.     Vide  Redemption. 

DICTA.     Vide  Practice. 

DIMINUTION.     Vide  Rental. 

DISPONE.     Vide  CoNSTRtJCTiON. 

DOWER.     Vide  Mortoaoe. 

DURATION.     Vide  Lease. 

ELECTION.     Vide  Evidence. 

It  is  equally  settled  in  the  law  of  Scotland  aA  dt  Sn^aod, 
that  no  person  can  accept  and  reject  the  same  instnunent. 
li  a  testator  gives  his  estate  to  A.  and  gives  jt.'B  estate  to 
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B.  courts  of  equity  hold  it  to  be  against  conscience 
that  A.  should  take  the  estate  bequeathed  to  him,  and  at 
the  same  time  refuse  to  effectuate  the  implied  condition 
contamed  in  the  will  of  the  testator.    The  Court  will  not 
permit  him  to  take  that  which  cannot  be  his,  but  by 
▼irtue  of  the   disposition  of  the  will,  and  at  the  same 
time  to  keep  what,  by  the  same  will,  is  given  or  intended 
to  be  given  to  anoUier  person.    It  is  contrary  to  the 
established  principles  of  equity  that  he  should  enjoy  the 
benefit  while  he  rejects  the  condition  of  the  gift. — Ker 
V.  Wanchope   .     -        -        -        -        -        -  p*  «i 

Although  a  will,  containing  dispositions  of  land,  be  not  duly 
executed  according  to  the  statute,  yet,  if  in  the  same 
will,  personalty  is  given,  upon  condition  that  the  legatee 
convey  the  land,  in  such  case,  inasmuch  as  the  disposition 
of  the  personalty  cannot  be  read  without  reading  at  the 
same  time  the  condition  upon  which  it  is  given,  the  gift 
and  the  condition  are  inseparable,  and  the  case  of 
election  is  raised,  because  the  testator  in  the  disposition, 
not  of  land  but  of  personalty,  expresses  and  directs  what 

is  to  be  done. — Ibid. -    23 

ENTAIL.      Yide  Construction.     Lease.    Tailzie.    Ad- 

MIKISTllATION.      ALIENATION.      PROHIBITION. 

The  difference  between  lessees  claiming  under  a  Scotch  and 
under  an  English  entail  is,  that  leases  of  short  duration, 
under  a  Scotch  entail,  have  been  sustained  against  prohibi- 

.  tions.  This  might  arise  from  the.  circumstance  that  the  per- 
son making  such  entail  might  be  presumed  not  to  mean 
to  prevent  ordinary  leases  being  granted  of  the  estate ; 
although,  if  the  term  *'  alienation"  applies  to  leases  at  all, 
it  is  difficult  to  say  why  it  is  not  to  apply  to  those  ^of 
short  as  well  as  those  of  long  duration.  A  lease  of  short 
duration  was,  by  the  Scotch  judges,  held  go6d,  wber^ 
the  English  judges  have  held  leases,  made  by  a  tenantjn 
tail,  as  voidable,  not  as  void. — Q,ueensherry  Leases  -  399 

If  a  tenant  in  tail,  after  the  statute  de  donis,  had  made  a 
lease  for  years  and  died,  this  lease  was  not  absolutely  de- 
termined'by  his  death,  but  the  issue  in  tail  was  at  liberty 

.  either  to  affirm  or  avoid  it,  as  he .  thought  fit ;  and  the 
reason  why  such  leases  for  years  were  not  holden  to  be 
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absolutely  determined  by  the  death  of  the  tenant  in  tail 
who  made  them  was,  because  they  were  drawn  out 
of  an  estate  of  inheritance,  which  by  possibility  might 
continue  for  ever. 

This  was  a  reasonable  liberty  given  to  the  issue  in  tail,  be- 
cause it  might  be  supposed  that  his  ancestor  was  not 
qualified  to  keep  all  hb  possessions  in  his  own  manurance 
and  occupation,  but  must  necessarily  let  them  out  to 
farmers,  who,  by  their  skill  in  the  arts  of  husbandry, 
would  be  best  able  to  improve  the  soil,  and  by  yielding 
an  annual  rent  to  the  lessor  or  tenant  in  tail  himself, 
would  enable  him  equally  to  provide  for  the  necessities 
of  himself  and  family. 

The  judges  of  England,  who  have  not  the  power  which 
belongs  to  the  judges  of  the  Court  of  Session,  upon  this 
principle  of  policy  would  not  hold  the  leases  absolutely 
void,  but  voidable :  The  estate-tail,  being  an  inheritance 
which  might  endure  for  ever,  was  an  estate  out  of  which 
a  nineteen  years  lease  might  be  drawn  :  If  the  issue  in 
tail,  or  those  to  take  afler  them,  chose  to  complain  of 
the  lease,  the  judges  held  it  void ;  if  they  did  not  com- 
plain, upon  that  sort  of  policy  which  is,  it  seems,  more 
open  to  the  Court  of  Session  to  act  upon  than  to  English 
judges,  they  held  them  voidable. — Queensbeny  Leases 

p.  4ao 

In  contemplation  of  the  law  of  England  as  it  now  stands, 
a  tenant  in  tail  has  a  quasi  perpetual  inheritance ;  he  has 
powers  which  certainly  do  not  belong  to  a  tenant  of  a 
tailzied  estate  in  Scotland ;  that  is,  a  tailzied  estate  pro* 
tected  Mrith  all  the  clauses  necessary  for  that  purpose* 
(L.  ^.y^Ibid. -        -  499 

The  tenant  in  tail  in  England,  if  adult,  is  capable  of  render- 
ing, himself  complete  master  of  the  land,  as  tenant  in 
fee-simple,  unless  it  is  an  estate  held  under  grants  of  the 
Crown  of  a  particular  description,  where  the  reversion  is 
in  the  Crown,  and  estates-tail,  generally,  where  the  rever- 
sion is  in  the  Crown.     (L.  R.) — Ibid,    -        -     -  -     ib. 

In  the  latter  case,  a  tenant  in  tail  may  bar  all  but  the 
Crown,  though  he  cannot  bar  the  r^ght  of  the  Crown. 
(L,R.)— /««.     -        .        -        -        -        -        -    ib. 
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A  lanant  in  tail  in  England,  who  is  an  adult,  being  capable 
of  barring  the  entaU,  is  no^  bound  to  keep  down  the 
interest  of  a  mortgage  afieoting  the  estate,  out  of  the 
rents  of  the  estate ;  but  with  respect  to  an  infant  tenant 
in  tail,  the  rule  is  otherwise,  for  an  obvious  reason,  that 
in  consequence  of  his  infancy  he  is  not  capable  of 
making  an  absolute  disposition  of  the  estate ;  and  there- 
fore it  is  considered,  that  those  who  f'eceire  the  rents  for 
him,  are  bound  to  keep  do#n  the  interest  during  his 
infancy.    (L.  R.) — Qu^ensberryLeasei  '        -        p.499 

A  tenant  in  tail  in  England  grants  a  lease,  and  does  not 
bar  the  entail ;  the  lease  is  not  void,  but  it  »  voidable : 
if  he  grants  a  lease  with  warranty,  and  there  are  assets 
descending  to  the  heir  of  entail,  the  lease  is  gckKi,  because 
the  warranty  will  bind  the  heir  of  entail,  if  there  are 
assets  to  aatwer  that  warranty ;  if  he  grants  a  lease,  with 
a  covenant  binding  the  heir  of  entail,  and  there  are 
assets  descending  to  the  heir  to  answer  that  covenant, 
the  heir  of  entail  is  so  far  bound  as  to  be  compellable  to 
make  recompence  for  the  breach  of  oovaiant  out  of 
those  assets.    (L.  R.) — Id.  -        -        -        -    ib. 

Therefore,  a  lease  by  a  tenant  in  tail  in  England  is  not 
absolutely  void  but  voidable,  at  the  election  of  the  heir, 
and  it  will  probably  be  avoided  or  not  by  the  heir,  accord- 
ing to  circumstances.    (L.  R.) — Id,      ...  500 
EQUITABLE  SEIStN.     Vide  Mortgage. 
EQUITY,     fide  ELBcfiOK.    Forfbiturb.    Husbahd  akd 

Wipe.  Lease.  Power.  Debtor  ai^d  Crrsitoe. 
EQUITY  OF  REDEMPTION.  Vide  Resulting  Trust. 
BVIPENCE.    Vide  Ck>irTRAOt.    Death-bed.    Practice. 

A  Scotch  instrument,  diough  not  good  to  make  an  effectual 
thle  to  8c6tdi  land,  may  be  read  to  raise  a  question  of 
election. — Ker  v.  Wafickope  -        -      .  -        -         -    H 

¥^ere  parties  execute  two  agreements,  the  one  by  express 
words,  (deferentially)  granting  lands  with  privileges  spe- 
dfied,  the  othet  granting  contiguous  lands,  with  the 
privileges  ^'  thereto  belonging ;"  the  fbrmer  cannot  be 
admitted  as  evidence  to  show  ^e  intention  of  the  parties 
as  to  the  privileges  intended  to  be  granted  by  the  latter 
agreement.    If  such  evidence  couM  be  admitted,  the 
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judicial  conclusion  would  be,  that  the  privileges  specified 
in  the  one  agreement  were  not  intended  to  be  granted  by 
the  other  in  which  the  specification  is  omitted. — Paton  v 
Brehner      -------         p.  86 

Although  an  illegal  understanding  may  exist  between  the 
grantor  of  a  superiority,  and  his  agents,  the  proof  of 
that  fiict,  and  the  inferences  to  be  drawn  from  their  de* 
clarations,  and  their  intercourse  and  correspondence  with 
each  other,  or  with  any  of  the  grantees,  is  not  evidence 
to  affect  die  rights  of  other  parties,  unless  they  had 
adopted  the  agents  of  grantor  as  their  agents  in  the 
transaction,  so  as  to  be  affected  by  their  acts  and  decla- 
rations.— Stexjoartv.Cratoford        -        -        .    173,204 

Although  a  party  has  been  examined  on  interrogatories, 
yet  if  the  case  requires  it,  the  Court  may  disbelieve  him, 
provided  circumstances  had  raised  such  a  presumption, 
that  his  answer  to  it  could  not  get  the  better  of  that 
presumption  and  drive  it  out  of  the  judicial  mind  of  the 
court.— JW^f.       .------  ipy 

The  contemporaneous  creation  of  votes,  and  the  number  of 
votes  contem(>oraneously  created,  are  circumstances  of 
evidence  to  be  attended  to  in  deciding  whether  the 
estates  and  votes  are  nominal  and  fictitious. — Ibid.     198 

Allegations  that  consideration-mooey  was  coburably  paid^ 
and  to  be  returned  afterwards  to  the  grantor  of  the 
es^te,  cannot  be  entertained  without  proof;  nor  can  it 
be  pr^s^med,  in  the  absence  of  proof,  that  the  grantees 
Bjpe  under  the  corrupt  influence  of  the  grantor  to  vote  as 
he  directs. — Id.     ...--..  ib. 

It  is  contrary  to  the  settled  rule  of  legal  presumption,  to 
hold,  that  because  a  conveyance  is  made  for  less  than  the 
full  value  of  the  estate,  therefore  it  must  be  a  case  ubi 
aliud  agUurf  aliud  amulato  condpitur.  Those  who  make 
the  allegation,  must  prpve  iU-^Udd.     -        .        -  199 

An  estate,  which  upon  the  title  deeds  is  clear,  and  which 
the  parties  aver  is  sincere  as  well  as  clear,  is  bqI  to  be 
held  nominal  and  fictitious,  by  infer^ces  and  implica«> 
tions  from  the  acts  of  other  persons.— i&id   •        -  805 

EXCESS.     F»dePow«R- 
5XECUTI0N.     Tufc  Power.    »ekt. 
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EXTRA-JUDICIAL  RESOLUTIONS.     FiWc  Practicf. 

FIAR.     Vide  Power. 

FINE.     Vide  Grassum. 

FORFEITURE.     Vide  Lease. 

A  lease  for  lives  of  lands  in  Ireland,  renewable  for  ever,  Im 
not  absolutely  forfeited  by  extinction  of  all  the  lives, 
and  neglect  to  pay  the  fines  for  renewal,  even  afler 
notice  from  the  lessor.  Under  circumstances,  the  right 
of  renewal  may  still  exist  and  be  enforced. 

In  a  case  where  A*  the  heir  of  the  lessee,  having  such  right, 
had  entered  into  an  agreement  with  B.  respecting  an 
independent  lease  of  the  lands,  held  under  the  renewable 
lease  by  the  ancestor  of  A,  which  independent  lease  B. 
had  obtained  from  the  landlord,  when  in  a  state  of  in- 
toxication and  by  circumvention  ;  it  was  held,  that  the 
heir  of  A.  and  purchasers  for  valuable  consideration, 
claiming  under  him,  were  entitled,  in  equity,  to  the  benefit 
of  the  agreement  between  B.  and  A,  and  thai  the  heir 
of  the  landlord  (lessor)  was  entitled  to  the  benefit  of  the 
same  agreement,  so  far  as  B.  took  an  interest. — Butler  v. 
Mulvihill     - -P-137 

FRAUD.  Vide  Authority.  Debtor  and  Creditor. 
Deed.  Evidence  Grassum.  Lease.  Nominal  axd 
FICTITIOUS.     Parliament.    Redemption.    Rent. 

It  must  be  upon  the  general  state  of  the  transaction  that 
the  court  may  collect  that  an  estate,  instead  of  being  in- 
tended to  be  used  or  disposed  of  by  the  grantee,  was 
intended  between  them  to  be  at  the  use  and  disposition  of 
the  grantor ;  and  whenever  a  case  affords  circumstances 
sufficient  to  raise  that  presumption  in  an  unanswerabJe 
degree,  or  to  raise  it  in  a  degree  which  the  party  himself 
cannot  answer  by  his  oiath,  the  vote  must  be  held  to  be 
void. — Stetoart  y.  Cratoford  -        -'       -         -         -  196 

Under  an  entail,  prohibiting,  &c.  a  lease  for  nineteen  years, 
reserving  a  large  rent  for  the  first  part  of  the  term,  and  a 
smaller  rent  for  the  remainder,  is  a  contrivance  to  take 
grassum,  which  would  not  be  endured  by  the  law  of 
Scotland.    There  is  no  instance  of  such  a  lease^  and  it 
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ttiight  be  set  aside  by  the  succeeding  lieir  of  entail. 
Semb, — Queensberrj/  Leases  -        -        -        p.  483 

There  is  no  doubt  that  thefe  may  be  fraud  upon  an  en  tail  ^ 

-^Ibid.       .---..-.  467 

GRASSUM.     Vide  Fraud.    Leased    Teinds.    Authority. 

Letting  leases  for  grassums,  and  taking  bonds  or  bills  fromt 
the  tenants  for  part  of  their  rents,  payable  by  partial 
payments  annually,  for  the  same  endurance  with  the  tacks, 
is  an  unwarrantable  devise  by  the  heir  in  possession,  to 
disappoint  the  succeeding  heir  of  entail  of  a  considerable 
part  of  the  proceeds  of  the  estate  for  many  years  after  his 
decease. '-^Queensberry  Leases       •        -        -        .  44^ 

The  decision  in  the  case  of  Denham  v.  Wilson,  that  the  heir 
of  tailzie  may  contract  for  and  take  grassum  at  the  com<^ 
mencement  of  a  lease ;  and  that  the  lease  is  ralid,  pro- 
vided it  be  without  a  diminution  of  the  rental ;  but  if 
he  deals  with  a  tenant,  who  cannot  immediately  pay  a 
grassum,  and  agrees  with  that  tenant  to  take  annually 
from  him  sums,  which  are  in  discharge  of  the  grassum ; 
that  those  annual  sums  are  not  to  be  considered  as  gras- 
sums,  but  rent;  in  other  words,  that  the  grassum  must  be 
presently  paid)  and  that  the  lessor  cannot  give  time  to 
pay  the  grassum  de  anno  in  annum — (a  decision  which 
did  not  come  before  the  House  of  Lords)— is  a  case 
which  deserves  a  great  deal  of  consideration. 

It  seems  to  decide,  that  if  a  sum  of  money,  before  or  at 
the  time  of  granting  the  lease,  is  taken  as  grassum,  the 
succeeding  heir  has  no  right  to  complain ;  but  if  the 
Court  can  see  from  the  whole  transaction,  that  the  sum 
taken  was  reserved  as  rent,  although  expressly  in  dis- 
charge or  satisfaction  of  grassum,  then  it  must  be  taken 
as  rent ;  but  why,  because  to  be  paid  in  future,  h  was 
to  be  taken  as  rent,  appears  a  proposition  extremely  dif- 
ficult to  be  deduced  from  the  principles  which  must  be 
supposed  to  have  governed  the  case. — Ibid.    -        -  452 

By  ^e  law  of  Scotland  the  heir  of  tailzie  cannot  make  a 
lease,  which  is  to  reserve  to  himself,  during  the  first  five 
years  of  lease,  800  /.  a  year,  and  then  to  reserve  during 
the  remainder  of  the  lease  500  /.  a  year ;  the  lease  must 
not  be  more  beneficial  to  the  person  holding  at  the  com* 
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mendement  of  the  lease,  than  to  those  who  are  to  take 
afler  him. 

If  a  man  cannot,  for  the  first  five  years  of  a  nineteen  years 
lea8e>  take  1,000  L  or  1,500/.  a  year  for  himself,  resenr- 
ing  to  himself,  and  those  who  come  after  him,  350/.  a 
year,  for  the  remaining  fourteen  years  of  the  lease,  he 
cannot  do  that  per  indirectum,  which  he  cannot  do  per 
directum ;  that  is  to  say,  instead  of  reserving  the  1,000/. 
or  1,500/.  a  year,  for  the  first  five  years,  he  cannot 
reserve  throughout  the  whole  of  the  lease  only  500 1 
or  850  /.  a  year,  and  take  in  prasenti  from  h»  lessee,  ss 
much  as  the  additional  rent  for  the  first  five  years  would 
amount  to.^  Qfieensberri/ Leases        -        -         -  p.  453 

A  sum  may  be  too  large  to  be  a  grassom,  so  that  the  term 
grassum  cannot  be  applied ;  as,  where  the  heir  of  entail 
on  an  old  rent  of  3^.  a  year  takes  300/.  by  way  of 
grassum,  it  is  not  bond  fide  a  grassum. — Ibid.  -         -  461 

Denham  v.  Wilson,  is,  in  principle,  an  authority  against 
grassum— /&«/. 463 

There  is  no  sound  distinction  between  grassum  that  is  paid 
and  a  grassum  that  is  agreed  to  be  paid  and  secured. 

—Ibid. 467 

Where  the  heir  of  tailzie  in  possession,  in  concert  with  a 
trustee  for  him  or  his  wife  and  children,  has  agreed  for 
a  lease  upon  the  full  value  of  the  land,  and  another  lease 
is  made  to  the  trustee  at  the  old  rent  with  a  grassum,  and 
the  heir  of  entail  in  possession  is  to  have  the  disposal  of 
this  grassum ;  or  if  he  does  not  take  the  grassum,  the 
trustee  is  to  hold  it,  and  for  trust  purposes  to  have  the 
benefit  of  the  principal  lease ;  that  is  anticipation  of  rent, 
and  prohibited.— J6«d.  ------  473 

The  heir  of  tailzie  in  possession  cannot  take  a  grassum  by 
dividing  it  into  payments  of  rent  for  the  first  five  years, 
and  at  the  expiration  of  the  first  five  years,  leave  those 
who  come  after  him  to  take  a  diminished  rent ;  and  if 
he  cannot  take  it  by  instalments  of  rent,  he  cannot  take 
it  in  one  payment  at  the  beginning  of  the  lease.  The 
contrary  doctrine  is  inconsistent  with  principle,  and  can- 
not stand  .^ — Ibid         ......    484 

The  Courts  in  Scotland  liave  determined  that  grassum  i» 


rent;  with  respect  to  temdH  and  iU^rk)^,  utici  in  all 
cMCB,  ^ttept  in  the  cMe  of  triteSed  estiitet,  grgMtttn  is  ad- 
mitted to  be  rdfkt.  (L.  fLy^Qk^^sbefi-i/  LeiUis  -    p.  507 

Ther^  can  be  no  dnthictioil  between  the  9iUHi  thing  with 
respect  to  an  hdr  of  tailzie,  and  With  i^eiqpeet  to  other 
persons*    (L.  R,)-^J(tf.         -        -        -        -        -    ib. 

Where  an  heir  6^tail»e  in  possMioti  receites  a  sum  of 
money  on  granting  a  lease,  he  receites  it  because  the 
rent  reserved  npon  the  lease  which  he  gMntl^  is  so  much 
less  than  the  valne  of  the  land.  Oi^asstirii  wolild  hot  be 
given  to  him,  unless  the  land  wftt  let  by  the  lease  at  an 
under  rate.  It  U  therefore  rent  resetted  by  antidpation^ 
and  received  by  one  heir,  instead  of  being  received  by 
a  succession  of  heirs.    (L.  R.)— Tifcf.     -        -        -    ib. 

The  disposition  which  is  contitfiied  in  a  leitoe  nituSe  where 
grassum  is  received  by  a  tenant  of  tadlzi^,  restrained 
only  by  words  prohibiting  alienation,  is  a  disposition  of 
property  during  the  period  for  which  dfat  leai^  is  granted, 
in  which  there  is  a  reservation  of  annnal  rent  for  the 
benefit  of  the  person  who' succeeds  him ;  but  t^at  reser^ 
vation  does  not  convey  the  same  behe^  as  that  whicft 
the  tenant  of  tailzie  granting  the  lease  upon  grSslunr, 
stipulated  for  himself.    (L.  'R,)—Ibid*   «        -        -  524 

Taking  grassum  is  in  effect  a  diminutfen  of  t^  r^tal,  or 
former  rent,  by  the  effect  of  ou^omgs  ciEdculatM  upon 
grassum  as  rent,  and  operating  16  reduce  the  notninal 
rent.    (L.  R.)-^ilMrf. 528 

As  to  all  the  world,  exeept  the  befr  of  elfttaSf,  fhie  grassum 
has  always  been  considered*  as  part  elf  the' rent,  and  all 
the  charges  uponr  the  ^itaUf  aft  assessed  accordingly. 
(L.  R.)— TWrf.     -        -        .        -        -        -        .  5«g 

There  i»  nothing  tt  the  taw  of'  entailii-  diat  thAeB  the  con- 
dftion  of  the  herr  of  entail'  difieresit'  fi*om  that  of  other 
persons  with  respect  to  the  iheaning'  of  this  Word  rental. 
If  grassums  previously  received  are  to  bc^  considered  as 
part  of  the  rent,  when  the  land  is  let  again  (whether  with 
another  grassuin  or  without  tt  gnkssum)  at  the  same 
niomincd  rent,  the  Itod^  is  kt  at  less  than  the  rent  diat 
was  befor'e  acttudly  rebtii^d^  though  the  same  rent  is 
nominally  reserved,    (t.  H.y^Id.         -        -        -    iln 
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The  rent  before  taken  by  the  grantor  of  the  lease  was  com' 
pounded  of  the  grassum  and  the  resenred  rent.     WbeD 
the  lease  which  was  so  granted  was  either  surrendered  or 
expir^,  if  thegrassum  was  not  taken  into  oonsideffatioD, 
hi  fixing  the  resenred  rent  on  a  second  leaw,  then  the 
land  is  set  with  diminution  of  rent,  in  the  strictest  sense  of 
the  words,  independent  of  the  addition^  charge  brought 
uj^otk  the  actually  reserved  rent  by  means  of  the  grassuro, 
(L.  R.)— iWtf.    -        -        -        -        -        -       p.  5«9 

The  efiect  of  taking  grassums^  is  to  make  all  leases  which 
have  been  g^ranted  at  the  old  rent  upon  grassumsy.  or  upon 
the  surrender  of  leases  granted  upon  grassumSy  not  within 
the  power  of  leasing  given  by  the  deed  of  entail ;  and  the 
lands  comprised  in  such  leases  have  been  set  with  dimi- 
nution of  the  rental,  even  if  the  word  <<  rental,*'  in  the 
deed  of  entail,  is  not  to  be  construed  as  meaning,  the  rent 
which  might  be  obtained  for  the  estate  at  the  time.  There 
are  no  words  in  the  deed  of  entail  expressing  that  the 
word  **  rental "  meant  the  rent  reserved,  (L.  R.)— 
Ibid. .  53a 

filEIR.    Vide  Death-bed. 

J^CIR  OF  TAILZIE.     Vide  Administration.    GrassuMv 
Proitibition.    Charox. 

HUSBAND  AND  WIFE.  Vide  Dmd.  Mortgage. 
Resulting  Trust. 
If  there  be  a  distinct  declaration,  in  no  manner  depending 
upon  the  proviso  for  redemption,  but  definingthe  course 
in  whidi  the  property.istobe  carried  after  the  satisfaction 
of  the  mortgage;  as  where  the  wife  joins  with  her  husband 
in  a  mortgage  of  her'  lands,  by  a  deed  containing  a 
proviso  and  declaration,  that  if  the  husband  and  wife,  or 
either  of  themi  or  their  heirs,  executors,  &c.  pay  to  the 
mortgagee,  his  executors,  &c.  the  sum  borrowed,  that 
the  fine  to  be  levied,  according  to  a  oovenaat  contained 
in  the  deed,  should  enure  to  the  husband  and  wife,  and 
the  longest  liver  of  them,  with  remainder  to  the  right 
heirs  of  the  husband  for  ever;  and  a  fine  is  afterwarda 
levied,  according  to  the  agreement  among  the  parties,  the 
subsequent  declaration  and  limitation  having  no  connexion 
witl^  the  proviso  for  reueipption,   but  declacing  what 
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should  become  df  the  property  after  the  mortgage  is 
vatbfied,  operates  against  the  oonstruction  of  a  resulting 
trust  for  the  benefit  of  the  wife. 

It  is  in  such  case  a  distinct  fiettlement,  and  she  has  parted 
with  her  estate ;  the  distinction  is  stronger  where  it  is 
a  mortgage  term  which  is  made  redeemable  bythe  hus* 
band  and  wife,  imd  the  fee  is  the  subject  of  settlement 
(L.K.)^Jackian'f,InneM      -        -        -        -      p.  119 

Where  property » which  belonged  to  the  wife,  was  mortgaged, 
and  settled  upon  the  husband  and  wife,  with  remainder, 
not  to  the  wife  herself,  but  to  the  wife's  sister ;  audit 
appeared  that  the  money  raised  upon  the  mortgage  being 
4 ,1  GO  Z.  was  in  part  borrowed  for  the  use  of  the  husband, 
and  part  of  it  for  the  purpose  of  paying  a  debt  incurred 
by  the  wife  previous  to  the  marriage ;  upon  a  bill  filed  1>y 
the  sister,  it  was  held,  that  th^re  being  a  settlement  Of 
the  estate,  the  hu9band  was  not  liable  for  the  money 
lK>rrowed. 

The  general  rule  is,  that  where  Che  husband  borrows  a  sum 
of  money  for  his  own  use,  and  the  wife  joins  in  a  mortgage 
of  her  jointure  for  repayment  of  it,  that  her  estate  shall 
be  a  creditor  upon  the  husband  for  that  sum. 

SOf  where  there  is  no  settlement,  and  the  wife  mortgages 
her  estate  of  inheritance  to  raise  money  for  the  husband. 

But  where,  at  the  time  of  executing  such  mortgage  or 
security,  a  settlement  is  made,  either  before  or  after  mar* 
riage,  the  husband  has  never  been  considered  answerable 
to  the  wife^s  estate  for  -the  money  borrowed.  (L.  R.) — 
Ibid.  ...-.-----  laa 

It  IS  an  establi&ed  principle,  to  be  applied  in  deciding  upon 
the  effect  of  mortgages,  that,  whether  it  be  the  estate  of 
the  wife  or  the  estate  of  the  husband,  if  the  wife  joins 
in  the  convejrance,  either  because  the  estate  belongs  to 
her,  or  because  she  has  a  charge  by  way  of  jointure  or 
dower  out  of  the  estate,  and  there  is  a  mere  reservation 
in  the  proviso  for  redemption  of  the  mortgage,  which 
would  carry  the  estate  from  die  person  who  was  owner 
at  the  time  of  executing  the  mortgage,  or  where  the 
words  admit  of  any  ambiguity,  that  there  is  a  resulting 
trust  for  the  benefit  of  the  wtfe,  or  br  the  benefit  of  the 
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hiujhand»  a^ordiqg  tQ  lh«  cirqmmtWKtW  of  tilt  case. 
(If.  R.) — Jafih9(»i^  V,  hmea  •  ♦  •  -  P-  137 
The  opinion  of  Lord  Ttnuple^s  t|M|t»  ipt  Qr4er  to  ^ttpose  of 
tbfi  «qmi|y  9f  red^mpliOQ  9f  tli«  wilie  19  «»  eslntei  it  was 
abi^iMdiy  a^e^sary  ihere  i^ould  be  in  the  redlak  ofthe 
J98tiu99jepyt  ftMne  eigpr^ssi^iv  thai  the  partis  naeapit  it  so; 
lh«^  '%  ^9g  w^.  Q9f  Ugl^  to  QoU^li  the  inti^^i}^  from  the 
limitations;  but  that  thef^  i!BimbQ89l9ethin£i9ffreupoD 
1^  fiM?9.  ^  %\^  4e^  1%  leiKl  ikf>.  wife  l»  ui>4<>nmn4  what 
lliQ#e  livoit^QM  w«re»  ciaxmot bQ  mippon^    t^    las 

]yMPI«IQ4TIQN^      Fife  APMiNiaxRA^Tic^^     Acpabxmevt. 
HiWMJiD    Air9    Wftf&       FftOffiAiTfON.       Tailzie. 

}|«9U£ANC£: 

Though  a  ship  is  insured  at  and  from  a  ctrtra^port,  it  is 

ipmiied  ii^itb  a  yi^  Ip,  tlie^pfobibk  opiitiQii«ao«  of  the 
vessel  dl  that  por^  |f^  t)lM^  vf^i^  «H^  wUchiDis  to  be 
tmplof^;  for^a€coi4mg;toth9,w)yi^ie».the^ccintiiiuanoe 
and  dj^l^  vet  tiia  pprti  um^  ^th^^^^Toiker  v.  Ctmnrngham^ 

101 

Wtmreilhf  9g|^9Hs,^  A^:  CAp^ftiB,  «|f  a  ijiip.  Mi^  w  a  for- 
nix QC^Mon,  iW^  attei^tiQpsr  Bqspecting  lh#  vqjage, 
94^  tbi^  QWJie^  acq<i«^i0Qe4  in  and  adeA  v^^w  their 
adivicct  inid  dieteiwijnfttlftnt.  Iliei  owoevsi  fsewtitnte  them 
i«ent%  witb  AUJtborily.  tooltfir  th» dftytjuttiOB cf the 8hq>. 
—Ibid. 10a 

1/V3m^4  sbip  i«;iimred  at  apidfrom  4.I0  JB.aMaft^wards 
tb^Qg«Ql9  of  A«  Qwim^  duly  const^t|i^df.4etep«iine  to 
after  ibe  voy t^e  tft  @.  whipb  ^«y  commnnjiwtff  bg  letten 
10  tliQ  Qwiiei%.  %UbA%h  tb^  aihip  reroained,  ui*party  and 
EiflinalL part onlyf  of  tbe^ ocMfgo  brcMlgbt intopQEt^fitim a 
p»Qfledf99  «O3ia0^  «aA  deliFsnedi .  a^d  tbcyre  ^t«aa  nothing 
to^la)  tbd  v^ngQ  biytf  in^UQn^  whiidi^ipigllt^  hnye  been 
^geintVfME^odv^  th^q  «^  iifip]:i>grea^.«u|dn:ia  unload- 
ing ^>c^M^,  QQrr  any  otber  act  doner  tawai^a  change 
of  voyagoi  tbiS'is  not  t^  b€.  oonsidei^dasare^tjng  in  mere 
mt«n(io(r ;  and  if  a  Ipas  happ^  in  liifl  j^t  of  4>  1^,  is  na| 
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to  be  considered  as  a  loss  under  the  policy.— TasA:^  v. 
Cunningham        -         -      '  -        •        -         *       P*  ^<^^ 

INTENTION.      Vide  Husband   and   Wife.      Insurance. 
Prohibition. 

INTEREST.     Vide  Entail.    Charge. 

INTERPRETATION.     Fitfe  Construction.   PKoftiBiTiON. 
Teinds. 

INTERROGATORIES.     Vide  Practice. 

INTIMATION.     Vide  Attorney  and  Client. 

INTOXICATION.     Vide  Lease. 

ISSUE  IN  TAIL.     Vide  EvTAXt. 

JUDGES.  Vide  Construction.  Entail.  Jurisdiction. 
Teinds. 
A  court  of  justice  has  no  right  to  entertaiD  an  opinion  of  a 
positive  law  upon  any  ground  of  political  expediency. 
(L.  R.y-Queetubeny  Leases  -  .  -  -  497 
The  legisbtuiie  is  to  decide  upon  politicid  expediency ;  and 
if  it  has  made  a  law  which  is  not  politically  expedient, 
the  proper  way  of  disposing  of  that  law  is  by  an  act  of 
l^islature,  and  not  by  the  decision  of  a  court  of  justice. 

(L.  R.)— /a. ib. 

The  effect  of  the  statute  ife  dwiiswsB  counteracted  gradually, 
by  various  contrivances,  and  with  some  assistance  from 
the  legiMature.  That  statute  has  been,  in  efiect,  par- 
tially repealed'  by  such  contrivances.  The  efibct  of  these 
contrivances  has  been  so  long  considered  as  established 
law,  that  it  cannot  now  be  questioned.  (L.  R.) — Ibid,  498 
In  judging  of  atiy  question  of  law,  it  is  highly  important 
to  discover,  in  the  tirst  place,  what  are  the  ptlnciples 
upon  which  persons,  who  have  had  to  decide  upon  the 
same  question  of  law,  have  proceeded ;  because  a  court  of 
judicature  is  not  to  decide  capriciously  or  arbitrarily. 

(L.  lL)^Ibid. 501 

Tile  object  of  every  person  in  a  judicial  situatiOri,  aiid  par- 
ticulariyofa*personin  the  office  of  chancellor,  shdold  be» 
and  always  has  been,  to  eeftablish  certain  prindfiles,  by 
which' not  only  he  shall  guide  his  own  decisions,  but  by 
which'  others  may  decide  similar  cases,  and  by  which 
those  who  have  to  give  advice  on  similar  cases  may  be 
able  to  give  proper  advice.    (L.  R.) — Jbid.    -        -  501 

u  u  4 
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If  principles  of  decision  are  not  established,  it  is  impossible 
to  say  what  will  be  the  decision  upon  any  case,  or  what 

'  advice  ought  to  be  given  by  those  who  are  consulted 
on  the  subject.    (L.  H.) — Queensberrt^  Leases    -    p.  502 
JURISDICTION.    Vide  Judges, 

The  Court  of  Session  cannot,  by  an  act  of  sederunt,  oiake 
an  act  criminal  which  is  not  so  by  the  common  law  of 
Scotland.    (L.  R.) — Macintosh  v.  Mackenzie  •         -  S84 

The  difficulty  of  construing  powers  of  leasing,  with  refer^ice 
to  what  is  a  necessary  and  fit  and  proper  administration, 
must  be  encountered :  the  law  has  distinctly  pointed  out  a 
variety  of  cases  in  which  a  judge  cannot  escape  from 
that  principle  of  construction. 

Wherever  a  question  arises,  whether  the  lease  is  too  long, 
pr  in  other  respects  such  as  to  fall  within  the  reach  of 
that  principle  which  would  aim  at  its  destruction,  it 
must  necessarily  become  matter  of  judicial  investigation 
whether  it  is  a  lease  of  that  description  or  not.— QueenS" 
berrif  Leases         .-•--.-  416 

The  action  of  declarator  is  a  useful  proceeding  in  courts 
of  Scotland :  it  enables  a  person  to  have  it  declared, 
whether  there  is  or  is  not  such  a  right,  as  he  contends 
there  is,  and  as  other  persons  contend  there  is  not. 

The  difficulty  and  uncertainty  of  a  proposed  rule  of  law  in 
its  application,  such  as  the  rule  in  the  English  courts  of 
equUy>  as  to  what  is  an  illusory  share  of  a  sum  <^mottey 
which  a  man  has  a  right  to  appoint,  is  an  objection  to  be 
£unnounted  by  a  court  of  justice. — Ibid,         «•        ^  479 

In  actions  upon  bills  of  exchange,  containing  counts  in 
contract  upon  the  bills,  and  a  separate  count  for  interest, 
not  expressed  to  be  by  contract,  but  apparently  sounding 
in  damages,  if  the  plaintiff  obtain  interlocutory  judgment 
upon  demurrer  to  die  replication,  it  is  not  necessary  that 
tbe  damages  should  be  assessed  by  a  jury ;  the  Court, 
on  motion  of  counsel,  may  refer  it  to  the  Master,  to  com- 
pute the  damages  in  respect  of  interest ;  and  the  plain- 
jtiff  may  enter  up  judgment  upon  the  re^ective  counts 
in  contract  and  for  interest,  without  remittitur  as  to  the 
excess  of  the  aggregate  sums  laid  in  those  counts  beyon4 
phQ  sun)  ,of  principal  and  interest  computed,  and  fof 
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which  he  enters  up  judgment. — Eyre  v.  Bank  of  Eng- 
land   p.  581 

LACHES.     Vide  Forfeiture. 

LAPSE  OF  TIME.     Vide  Attorney  and  Client. 

LEASE.    Vide  Alienation.  Covenant.  Entail.  Fraud. 

FORFEITURB.        GrASSUM.       JURISDICTION.       PoWER. 

Practice.    Prohibition.     Statutes.    Tailzie. 

A  lease  obtained  by  fraud  and  circumyention  from  a  person 
in  a  state  pf  intoxication  is  void  in  equity. — Butler  v. 
MulvihiU 137 

A  reversionary  lease,  where  there  could  be  no  possession 
during  tlie  life  of  the  lessor,  (heir  of  tailzie,)  is  bad. — 
Queeruherry  Leases      .--.-.  404 

According  to  the  law  of  Scotland,  except  so  far  as  the 
effisct  of  the  stat.  of  1449  is  to  be  considered,  although 
a  lease  is  difierent  from  an  infeflment,  a  disposition,  and 
other  conveyances,  and  quite  difierent  from  an  alienation, 
imderstood  in  the  special  sense  of  alienation,  that  is,  a 
transfer  of  property,  and  although  it  is  in  truth  nothing 
more,  either  in  the  law  of  England  or  of  Scotland,  than 
a  personal  contract  for  the  possession  of  land  not  trans- 
ferred to  another,  and  converted  only  into  a  real  right,  so 
iar  as  the  Stat,  of  1449  converts  it  into  a  real  right,  on 
doctrine  as  it  is  to  be  found  in  the  Scotch  books,  in  their 
statutes  and  instruments,  a  long  lease  is  an  alienation. 

So  with  reqpect  to  forfeiture,  a  long  lease  is  held  to  be  an 
alienation ;  witii  respect  to  forfeiture,  if  there  is  a  grassum, 
it  is  held  to  be  an  idienation.  So  with  respect  to  death- 
bed ;  so  with  respect  to  Crown  lands  and  church  lands, 
it  is  laid  down  in  the  language  of  tlie  Scotch  law,  that  a 
long  lease  is  an  alienation.  Tlie  reason  given  in  the  case 
of  forfeiture,  is  because  such  a  lease  is  not  of  ordinary 
endurance,  and  because  it  is  not  a  necessary  and  proper 
administration  of  the  estate. —iU(/.       -        -        -415 

In  every  text  writer,  and  in  all  the  decisions  in  which  it  is 
stated  that  a  hng  lease  is  an  alienation,  it  is  put  on  the 
ground  that  it  is  a  dealing  with  the  estate  which  is  not 
for  the  proper  and  necessary  management  of  the  estate ; 
^hen  long  leases  are  held  invalid,  as  not  being  neces- 
sary for  the  proper  management  of  the  estate,  and  that 
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doctrine  is  appUed  m  the  case  of  estates-tail,  as  well  ai 
other,  estates,  that  reason  given  for  the  destnidion  of 
long  leases,  is  not  held  apfdicaUe  to  Aori  l^kati, 
which  are  to  be  sMStamed^  because  lltmt  reason  wlSch 
destroys  htig  leases  does  not  appij  to  xAoV^  leases.  That 
is  the  only  rule  to  be  found ;  and  (he  English  booki  treat 
thiS'  mfitter^  about  the  leases  of  tenants  in  tail,  uj^n  the 
same  principle. — Queensberri^  Leases      -        -        P*4i9 

A  lease  must  not  exceed  ordinary  duration,  to  be  pro- 
tected against  singular  successors,  by  the  act  i44d  -  ^^^ 
what  is  oTi/inaiy  duration,  ftutre.'-^IHd.         -        -  423 

In  the  Stat.  10  Geo.^  3.  c.  the  legislature  seems  to  consider 
a  lease  for  fourteen  years  and  the  life  of  oncf  peradA,  or  a 
lease  not  for  any  certain  number  of  years^>  bkit  for  the 
Ures  of  two  persons,  or  a  lease  not  for  any  life  or  lives, 
but  for  thir^-one  years^  as  being  in  sdtoofe  feapecto  equi- 
valent to  each  other,  in  the  ordinavy  and  proper  itenage* 
ment  of  a  Scotdi  estate^^-ldtcf*^    .        .        ..        •  430 

A  lease  for  thirty-t>ne  years ;  if  that  wfll  not'do>.for  twenty- 
nine  years ;.  if  that  will  not  do,«  fyt  twenty-seven  years ; 
if  that  will  not  do,  £er  twenty-five  years ;  if  that- will  not 
do,  for  twenty-three  years ;  if  that  will  noi'dov  for  tfil^nty- 
xme  years;  and  if  that  will  not  do,  for  nineteeiHjwara;  with 
an  agreement  that  if  the  Hoose  of  Lorda  sludl'  dedde  in 
any  case  that  a  ninety-seven  years  lease  ii^  good,  the  lessee 
shall'  not  have  a>  lease  for  nineteen  or  thirt3MXid  yeofi^,  or 
any  other  fixed  period  of  duration,;  but  for  nine^Meven 
or  fifty  seven,!  or  the  longest  wliich  the'  CoUit  6f  Session 
or  the  House  of  Lords- may  approve^  is-  not  valid«— */^ 

436 
According  to  English  law,  there  may  be  a  good  leaSe  for 
ten  years,  iif  A.  B.  shall  not  come  from  Rome  in  ten 
years,  or  for  twenty  years ;  there  is  a  certain  iah  or  deter- 
mination in  these  cases. — Ibid.      -        -        -        -437 
The  question  as  to  the  endurance  of  leases  under  a  taHtie, 
is  connected  with  the  question  of  grassum,  add  depends 
upon  the  same  principle  on'  which  long  leasing- is  held  to 
be  alienation,  and  short  leasing  not  so. — Rid,         •  457 
Semb,  ttiat  a  lease  of  nineteen  years  is  neith^  tbo  Idng  nor 
top  short.— J6«/. 459 
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A  lease  of  ninety  yean  is  too  long;  it  is  an  alienation;  not 
because  it  Is  a  transfer  of  property,  but  because  it 
operatea  aa  misdiievously  as  a  transfer  of  property. — 
Quenu6^ry  LflMCf p.459 

The  Scots  act  of  1685  speaks  of  such  provisos  and  cbn« 
dition^  as  an  author  might  think  proper  to  insert  in 
tailzies ;  but  it  has  not  one  word  about  leases;  and  when 
it  has  been  decided  that  a  long  lease  is  an  alienation, 
it    follows  that  a  short  lease  is  an  alienation.«~7<&i(/. 

460 

Every  lease  must  be  an  alienation;  but  it  is  long  settled, 
as  necessary  for  the  purposes  of  production  and  enjoy- 
ment, that  short  leases  should  be  endured. — lUiL    -  461 

A  lease  of  ninety-seven  years  b  a  species  of  alienation  not 
permitted  to  a  person  who  holds  an  estate  under  strict 
(Scotdi)  entail ;  and  a  prohibition  of  alienation  piohibits 
such  leases.    (L»  R.)-^J6u/.  ....  50a 

The  prohibition  to  alienate  extends  generally  to  any  lease, 
the  lease  being  in  itself  an  aUenatien  pro  taiUo^  during 
the  continuance  of  that  lease,  except  so  &r  as  a  rent  is 
reserved  upon  that  leasee  pajiable  during,  its  continuance. 
CL.IL)^/4icL ib. 

A  lease  ef  a  proper  duration,  and  under  certain  circum- 
stances^ is  to  be  considered  as- a  fiur  administration  of  the 
estate,  which  it  is  necessary  to  allow  tO'E  person  holding 
a  taUzied  estate,^  for  the.  purpose  of  giving  to  him  the 
benefit  of  the  estate  during  his  right  to  the  enjoyment  of 
it.    If  he  were  ihcapable  of  letting  any  fease,  the  con- 
sequence would  be,  that  he  must  either  hold  the  pro- 
perty, however  large,  in  his  own  possession;  of  he  must 
dispose  of  the  possession  of  it  to  persons  whose*  interest 
would  terndaate  with    hi»  UAa      That  inconvenieiioe 
seems  to  have  been  considered  as  a  sufficient  ground 
for  allowing  some,  hot  it  may  be  difficult  to  imy  wilat,. 
power  of  disposition  by  leasing  to  a  tenant  of  a  tailaiecl: 
estate  in  Scotland;    (L»  R.)— I^id        .        -        .  5^ 

The  language  of  all  th&  persons  who  have  spoken*  and  wnU 
ten  upon  the  subject,  has  been,  that  they  considered  the 
granting  of  leases  by  a  person  under  the  restriction^of  a 
tailzie,  as  a  due  administration  of  the  estate,  and  a^  species 
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of  administration  which  was  necessary  for  the  enjoj^ment 
of  die  estate.    (L.  R.)~-QiMfiu6«rry  Lmues      -    p.  503 

As  to  what  is  to  he  the  limitation  of  a  lease  under  sach  dr- 
cumstances,  there  is  a  great  diflkul^  in  drawing  any 
line  precisely;  but  if  there  is  to  be  no  limitation,  the  pro- 
perty may  be  in  eflect  alienated ;  and  when  it  has  been 
decided  that  a  long  lease  may  be  an  alienation,  as  in  the 
Wakefield  case,  upon  every  lease  the  question  is,  whether 
that  which  has  been  done  is  alienation  or  administration, 
according  to  circumstances.    (L.  ^.)-^Ihid.  -        -  504 

A  lease  of  fifty-seven  years,  made  by  the  heir  of  tailzie  m 
possession,  prohibited  from  alienation,  and  not  having 
power  of  leasing,  is  void  on  the  ground  of  duration. 
(L.  fi.)—Ibid*  -         -        •      -        -        -        505 

If  the  words  prohibitmg  alienation  a£Rect  any  lease  granted 
by  the  person  in  possession  of  the  tailzied  estate,  they 
must  aflSsct  a  lease  which  does  not  reserve  to  the  person 
who  may  succeed,  the  same  benefit  which  the  person  who 
granted  the  lease  derived  from  it,  according  to  the  term 
of  his  enjoyment  of  the  estate ;  because  whatever  bene$t 
was  so  derived  from  the  lease  by  the  person  granting  it, 
would  be  exactly  the  same  thing  as  the  benefit  derived 
firom  reserving  a  large  rent  for  the  life  of  the  grantor, 
and  reducing  it  at  the  period  of  his  death  for  the  re- 
mainder of  the  term.    (L.  R.)— iiuf.   •        -        -  594 

LEASE  FOR  LIVES.    Vide  Foryeititrs. 

LENGTH  OF  TIME.     Vide  Attornet  and  Cliekt. 

LESSOR  AND  LESSEE.    Vide  Contract.    Vcn dor  and 

PURCHTASER. 

LIGHTERS.    Vide  Carriers. 

UAOTATIGN.     Vide  Husband  and  Wifx. 

MANSION.     Vide  Prohibition. 
MERGER.     Vide  Vendor  and  Purchaser. 
MISREPRESENTATION.     Vide  Dsed. 
MISTAKE.     Vide  Deed.    Redemption. 

MORTGAGE.     Vide  Entail.     Husband  and  Wive.    Re- 
demption.   Resulting  Trust. 
Where  a  husband,  being  tenant  in  tail,  borrows  money. 
And  in  order  to  make  a  security  by  mortgage  of  his 
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estate,  the  wif^  joins  in  a  fine  to  bar  dower,  and  the 
equity  of  redemption  is  reservedto  the  husband  and 
wife  and  their  heirs;  but  the  deed  contains  a  declaration 
that,  after  redemption,  the  fine  shall  enure  to  the  husband 
and  his  heirs,  it  is  not  a  legal  but  an  equitable  estate ;  and 
as  an  estate  to  be  governed  by  the  rules  of  equity,  it  in 
the  seisin  of  the  husband  and  not  of  the  wife. 

Upon  a  contest  for  redemption,  the  Court  would  regard  the 
ownership  of  the  estate  previous  to  the  mortgage,  and 
in  that  view  the  husband  would  be  considered  as  the 
person  entitled  to  redeem,  the  wife  being  entitled  to 
redeem  only  in  respect  of  her  interest,  which  would  have 
been  only  a  right  to  dower,  if  she  had  survived  her 
husband. 

In  such  case  she  would  have  been  entitled  to  have  had  the 
estate  redeemed  for  the  purpose  of  letting  in  her  dower, 
but  there  her  right  ends;  and  therefore  the  husband  must 
be  taken  to  be  in  equity  sole  seised  of  the  estate,  as  if 
the  mortgage  had  notb^n  made. 

The  Court  will  put  a  true  construction  on  the  deed,  by  tak- 
ing into  consideration  the  ownership  of  the  estate,  and  the 

^  purpose  for  which  the  deed  was  made ;  that  the  husband 
was  the  owner  of  the  estate,  and  the  intention  of  the 
deed  was  merely  to  make  a  mortgage,  and  the  wife  was 
made  a  party  and  joined  in  the  fine,. for  the  sake  of  the 
mortgagee.    (L.  R.) — Jackson  v.  Innes  -        P*  1^3 

Where  the  operation  of  a  deed  as  to  the  mortgage  tei^n, 
and  its  operation  as  to  the  limitation  of  the  fee,  are 
wholly  distinct,  and  do  not  in  any  way  depend  on  each 
otlier^  the  question  does  not  arise  upon  the  interpretation 
of  the  proviso  for  redemption,  but  it  arises  upon  a  dis- 
tinct and  subsequent  clause  of  the  deed.  The  term  and 
the  fee  are  kept  distinct  in  the  deed.  The  term  is 
a  security  for  the  repayment  of  the  money  lent ;  and 
when  the  mortgage  is  discharged,  the  intention  of  the 
maker  of  the  deed,  that  the  term  should  be  at  an  end  is 
effected,  by  declaring  that  upon  payment  of  the  money 
due  the  term  should  cease. 

If  the  money  is  paid  at  the  day,  the  term  ceasing,  there 
remains  nothing  of  the  mortgage  operating  upon  the  pro- 
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perty ;  but  there  would  theiv  remain  the  dechtfation  in 
the  deed,  du^cting  what  should  be  done  with  the  estate 
subject  to  the  term.  The  term  being  at  an  end,  the 
operation  of  the  deed,  so  far  as  it  declares  the  limitation 
of  the  estate,  subject  to  the  term,  remains  distinct,  and 
has  no  connection  whatsoever  with  the  existence  ef  a  term 
which  then  has  ceased  to  exist. 
A  court  of  equity  will  so  deal  with  a  declaration,  that  upon 
payment  of  a  sum  of  money  on  a  given  day  the  term  shall 
cease,  that  although  the  term  becomes  abs(rfate  by  non- 
payment of  the  money  at  the  day,  it  is  still  subject  to 
redemption.  By  whom  it  may  be  redeemed,  must  be 
discovered  from  the  title,  which  by  the  deed  itself  is 
declared  to  be  in  the  husband  and  wife  for  their  respective 
lives,  then  to  the  heirs  of  their  bodies,  and  then  to  the 
survivor  in  fee.  Upon  the  declarations  therefore,  and  the 
provisions  of  that  deed,  the  redemption  would  arise  by 
implication,  in  case  the  money  was  not  paid  at  the  day. 
The  implication  must  be  drawn  from  the  deed  itself, 
declaring  who  were  the  persons  entitled  to  the  -estate. 
(L.  R.) — JachoH  V.  Irmes  -  -  -  -  p.  128 
NOMINAL  AND  FICTITIOUS.     Vide  EvimnCe,     Par- 

LIAMENT.      QUALIPICATIOD. 

If  a  doubt  fairly  arises,  whether  a  vote  is  nominal  and 
fictitious  or  not,  the  want  of  consideration  and  other 
circumstances  creating  suspicion,  would,  on  sound  prin- 
ciples, mature  a  suspicion  into  judgment,  that  the  estate 
was  nominal  and  ^^OMB.'^^teoowri  v.  Cratofbrd    -  196 

Although  an  estate  is  given  and  acquired  for  the  purpose  of 
enabling  the  grantee  to  vote  for  a  member  of  parliament, 
yet  if  it  is  a  real  estate  the  decision  of  the  House  of 
Lords  (in  Forbei  v.  M^Pherstm)  would  not  interfere  with 
it  solely  on  that  ground.  But  the  law  of  Scotland,  as 
declared  by  the  authority  of  that  House,  is,  tibat  the 
conveyances  are  to  be  not  only  clear  but  ^ncere. — 
Ihid.  •----•••-  202 

If  the  freeholder  refuses  to-  answer,  upon  oath,  the  inter- 
rogatories which  the  Court  has  power  to  administer,  on 
the  requisition  of  the  voters  objecting,  t^e  estate  is  held 
to  be  nominal  and  fictitious ;  because  silence  is  deemed  u 
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confession,  and  he  must  tbeo  he  struck  off*  the  roll.-^ 
Stewart  v.  Crawford     -        .         -        -        -        p,  jog 

NOTICE.     Ft£i!e  Attorney  AVD  Client.    FoaFEiTURB. 

OBLIGATION.     Vide  Qualipicatioit. 

PARLIAMENT. 

Although  an  estate  should  haye  been  created  or  reserved,  in 
order  to  enable  a  party  to  vote  for  a  member  of  parlia- 
ment, yet  if  it  is  a  real  estate,  vested  in  him  for  his  own 
use  and  benefit,  and  if  he  is  under  no  obligation  in  point 
of  honour  to  vote  otherwise  than  hia  judgment  would 
direct  him  to  vote,  the  estate  is  not  to  be  considered  as 
nominal  and  fictitious.— <Siewari  v.  Craw^d  -  192 

Vpon  the  authority  of  decided  cases,  these  principles  are 
considered  as  now  settled  by  the  lav  of  Scotland ;  namely, 
that  if  an  estate  be  reaUy  vested  in  a  person  for  his  .own 
use  and  benefit,  being  an  estate  of  a  quality  to  give  a 
vote  for  a  member  to  serve  in  parliament,  the  extent  of 
it  is  of  no  consequence;  and  if  bon&fide  given  without 
consideration,  the  fact  of  its  being  so  given  is  no  objection 
to  the  vote.— /Aic/.       -        -        -        -        -        -  193 

There  is  no  case  in  which  it  has  been  decided  that  ''  if  the 
sensation  in  the  mind  of  the  grantor  doea  not  pass  to 
the  mind  of  the  grantee,  and  the  sensation  in  the  mind  of 
the  grantee  does  not  pass  back  again  to  the  mind  of  the 
grantor/' if  there  ishotanimderstaading  cfeatedbetween 
them,  that  the  grantee  shall  vote  as  the  grantor  of  the 
estate  shall  direct  him  to  vote,  it  will  not  be  a  good  role« 
-^Ibid,  -  •  •-  •  •  -♦  -  193 
It  has  been  decided  by  Lord  Thurlow,  that  he  could  not 
hold  estates  fictitious  when  the  persona  voting  in  respect 
of  them,  vote  from  gratitude  or  common  obligation,  but 
that  there  must  be  a  sort  of  paramount  and  perfect 
obligation  dis^pointing  the^law;  an  understanding,  that 
the  grantor  created  the  vote  for  the  purpose  of  making 
the  grantee  his  creature,  and  that  the  man  who  took  the 
vote  understood  that  he  so  took  it,  and  was  under  ai  kind 
of  honorary  obligation  to  become  the  creature  of  the 
grantor,  who  meant  to  give  him  the  estate,  for  the  ex« 
press  purpose  of  hb  voting  as  he  the  grantor  pleased.— 
IcU  -        -.-        •        -        -        -        -ib. 
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PENDICLES.     Vide  Privileges. 
PERJURY: 

The  doctiine  of  Lord  Thurlow,  as  to  honorary  ohUgatioiT, 
(to  vote  for  a  candidate)  depends  not  upon  the  oath,  but 
upon  the  nature  of  the  parliamentary  law  in  Scotland. 
It  would  be  very  diflBcult  to  apply  to  an  honorary,  obli- 
gation the  words  which  are  contained  in  the  statute 
(7  Geo.  3,  c.  ) :  '*  In  case  any  person  shall  presume 
<*  wilfully  and  fidsely  to  swear  and  subscribe  the  said 
**  oath,  and  shall  be  thereof  lawfully  conyicted,  he  shall 
*i  incur  the  pains  and  penalty  of  perjury,  and  be  pro- 
''  secuted  for  the  same  according  to  the  law  and  form  in 
«  use  in  Scotland.*' — Stewart  t.  Craw/brd     -        p.  194 

Where  an  oath  is  administered  to  the  parties,  the  grantee 
may  declare  upon  his  oath,  that  he  was  not  bound,  that  he 
would  not  have  taken  the  estete,  if  there  had  been  any 
suspicion  that  he  was  bound  in  honour  (to  TOte  as  the 
grantor  should  direct) ;  the  grantor  may  also  declare  that 
there  was  no  such  understanding  on  his  part.  And  if  both 
parties  (contrary  to  the  fact)  were  to  pledge  themselves 
by  their  oaths,  that  whatever  were  the  language  or  the 
appearances,  neither  the  one  nor  the  other  had  any  such 
intention  ;  that  no  such  understanding  or  obligation 
existed ;  upon  the  general  words  of  this  oath  the  parties 
could  not  be  convicted  of  wilful  perjury. — Id.  -  ib. 
PERPETUITY.  Vide  Cokstruction. 
PLEADING.    Vide  Nomikal  and  Fictitious. 

If  a  pursuer  by  his  summons  prays  that  the  defender  maj 
execute  a  draft  of  a  convejrance  according  to  an  award, 
he  cannot  have  a  judgment  that  a  draft  may  be  executed 
according  to  an  agreement,  which  was  the  subject  of  the 
award;  semb. 

Unless  .the  defender,  by  his   manner  of  pleading,  in  his 

answer  waives  (if  he  can  do  so)  the  tedmical  objection 

to  the  form  of  the  interlocutor,  as  inconsistent  with  the 

summons.— -Po/on  v«  Brebnor        •        •        -        -    65 

If  the  pursuer,  being  respondent  in  an  appeal,  and  knowing 
the  circumstances,  insists,  in  his  case  before  the  House 
of  Lords,  that  the  appellant  (defender)  has  waived  the 
objection,  because  lie  finally  rested  his  defeoce  on  the 
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ground  that  he  was  required  by  the  respondent  to  grant 
certain  privileges  which  were  not  within  the  terms  or 
intent  of  his  contract,  the  respondent  cannot  ask  to  have 
the  case  remitted  to  the  Court  below,  upon  a  question 
arising  out  of  the  reference  and  award. — Paion  v. 
Brebner      -------  p.  66 

Assuming  that  the  appellant  has  waived  the  technical 
objection,  the  parties  by  their  own  acts  have  narrowed 
the  matter  of  controversy  to  the  question  upon  the  pre- 
vious contract,  t.  e.  what  conveyance  the'  one  was  bound 
to  execute  and  the  other  to  accept,  without  reference  to 
the  award.«»/</.  .------    ib. 

Matters  which  are  alleged  and  not  denied,  are  in  Scotch 
pleadings  taken  as  confessed. — Stewart  v.  Crawford^  201 

An  ofier  by  the  defender  to. meet  the  plaintiff,  in  another 
action,  if  he  amends  his  pleading,  is  not  a  waiver  of  the 
form.    (L.  K.) — Hughes  v.  Gordon        -        .        -  J87 

In  an  action,  where  the  summons  concludes  for  peaceable 
enjoyment  of  lands  sold,  with  warrandice  or  damages  in 
case  of  eviction,  it  is  in  form  and  substance  an  action 
upon  the  warrandice ;  and  unless  the  pursuer  proves  that 
he  is  evicted  of  something  expressed  or  necessarily  im- 
plied in  the  warrandice,  he  cannot  recover  in  that  form  of 
action.    (L.  R.) — Id,  -        -        -        -        -        -    ib. 

Where  the  form  of  action  is  on  a  warrandice,  the  question  is, 
whether  the  thing  described  in  the  warrandice  is  evicted. 
The  conclusion  of  the  sununons,  with  the  claim  of  da- 
mages, being  in  respect  of  the  eviction  of  the  thing 
warranted;  cannot  justify  a  total  departure  from  all  forms 
of  action,  and  a  judgment  as  upon  an  action  quanti 
minoris.  (L.  R.)— /6»rf.  -  -  -  -313)314 
POLICY.    Vide  Prohibition. 

POWER.  Vide  Administration.  Appointment.  Grassum. 
Jurisdiction.  Lbasx.  Prohibition.  Rent. 
Tailzie. 

An  heir  of  tailzie,  vrhet^  there  is  no  prohibition,  cannot 
diminish  the  rent.    Semh. — Qtieensberry  Leases      -  407 

The  best  evidence  that  a  man  has  let  for  the  best  and  most 
improved  rent  is,  that  he  has  taken  no  more  for  himself 
than  those  who  come  afler  him.  ; 
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If  the  tenant  for  life,  granting  a  lease  under  a  power,  pro- 
Tides  for  thooe  who  are  to  take  after  him,  as  he  has 
pcofvided  for  himself,  this  throws  a  burden  on  those  who 
mean  to  quarrel  with  such  a  lease,  to  prove  that  there  was 
in  the  transaction  that  want  of  ordinary  prudence  which 
shows  an  inattention  to  the  prescribed  terms  und^  which 
he  was  to  let  the  lease. 
Priam  fadty  a  kase   has  been  always  held  to   be  good 
againat  remainder-men,  which  made  for  them  the  same 
provision  as  for  the  tenant  for  life;  and  in  ninety-nine 
cases  in  a  hundred  that  is  the  safe  principle  of  decision. 
If  the  principle  of  leasing,  either  under  powers  oi  leasing 
in  English  deeds,  or  under  the  declared  right  ofleaaing  in 
Scotch  tailzies;,  does  in  law  depend  upon  the  lease  being 
iMiik  with  a  due  and  rational  attention  to  the  administra- 
tNMft  of  the  estate,  whatever  citifficulties  there  may  be  in 
applying  that  principle,  courts  of  justice,  must  decide  the 
^|iKstion«  whether  the  lease,  or  the  subject  of  the  power, 
ia  made  or  executed,  upon  the  principle  oa  whidi  the  law 
wtU  decide  for  ita  validi^.— >  Qjueensberr^  Leases  -  p.  428 
llT  a  mmi  haa  ^by  an  English  instrument)  a  power  to  grant 
Imt  lea  y«ttn«  and  he  grants  for  twenty-one,  the  lease, 
tt^thMigh  bad  for  the  twenty-one,  will  be  good  (in  equity) 
KrHT  the  ten«  because  there  both  parties  have  before  them 
a  written  instrument,  which  gives  the  power,  and  they 
both  know  what  is  the  utmost  extent  for  which  it  can  be 

good*—/^/. 437 

'llie  want  of  power  in  the  heir  of  tailzie  of  selling  woods 
^to  be  cut  down  after  his  decease)  if  not  considered  as  an 
implied  prohibition,  shows  that  in  such  respect  he  has  not 
the  same  unlimited  estate  and  power  over  his  lands  as 
an  English  tenant  in  fee-simple,  or  the  absolute  fiar  in 

Scotland.— /AiV/. 478 

The  tenant  in  pure  fee  (absolute  fiar)  can  sdl  his  wood  so  to 
be  cut ;  and  this  shows  that  the  principle  is  miigenerally 
applied. — Ibid.  -  »  -  •  -  •  -  ib. 
The  Scotch  heir  of  tailzie  may  denude  the  estate  of  timber 
and  saplings^  and  every  thing  else  that  should"  be  per- 
mitted to  grow ;  he  may  do  all  the  waste  he  can  in  the 
course  of  his  life.     That  is  what  an  En^sh  tenant  in 
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f(^e  can  do,  but  what  a  tenant  (for  life,  with  remainders  to 
his  issue,  or  strict  hmitations  over)  in  tail,  cannot  do. — 
Qjueensherry  Leases      -----         p.  478 

Under  tlie  permission  to  lease  "  without  diminution  of  rental,'* 
an  heir  of  tailzie  cannot  diminish  the  rent  of  farm  A. 
tliough  he  still  preserve  the  quantum  of  rent  upon  the 
whole,  by  raising  farm  B.  in  proportion.  Semb*-^ 
Ibid*  -.---*..-  480 

Where  the  author  of  the  tailzie  dies  in  possession  of  part 
of  the  lands  entailed,whicb  have  never  been  let  at  a  rent, 
other  part  of  the  estate  being  in  the  possession  of  tenants 
upon  rents,  the  words  "  without  diminution  of  rental," 
in  a  power  to  lease,  with  respect  to  that  estate,  cannot, 
in  the  technical  sense  of  the  words,  mean  without  dimi- 
nution of  rental,  because,  according  to  that  construction, 
the  heir  of  tailzie  in  possession  would  be  empowered  to 
let  the  whole  estate,  including  all  that  part  in  the  natural 
possession  of  the  entailer,  for  the  rent  of  that  part  not 
in  the  natural  possession  of  the  entailer.  He  must  take 
the  true  value  of  that  which  was  never  let  before. 

The  words  *'  without  diminution  of  rental "  do  not  neces- 
sarily, bear  a  technical  sense. 

In  order  to  give  a  rational  construction  to  those  words, 
the  value  of  that  on  which  there  can  be  no  diminution 
of  the  rental  must  be  estimated. — Ibid.  -        -  481 

If  the  land  in  the  natural  possession  of  the  entailer  had, 
fifty  years  before,  been  let  at  a  rent  of  2,000/.  the  next 
heir  of  tailzie,  being  bound  to  let  without  diminution  of 
the  rental,  and  the  author  having  been,  during  his  life,  in 
the  natural  possession  of  this  part,  which  was  worth  5,000/. 
a  year  during  his  possession,  the  heir  of  tailzie  could  not 
let  such  part  of  the  estate  at  2,000/.  if  the  value  is 
5,000/. — Ibid. 482 

The  manner  in  which  it  is  to  be  discovered  whether  there  is 
an  evident  diminution  of  the  rental  or  not,  is  not  to  put 
upon  the  heir  of  tailzie  the  obligation  to  see  whether 
there  is  sixpence  abated  from  the  former  rental*  That 
18  not  the  meaning  of  the  author  of  the  entail.  The 
words  <^  without  evident  diminution  of  the  rental,**  mean 
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without  diminution  of  such  fair  rent  as  may  be  obtained. 
— Qjueensberry  Leases  -----        p.  482 

Where  the  heir  or  donee  is  permitted  or  empowered  to 
lease,  without  **  diminution  of  tlie  rental/'  or  for  "  the 
best  rent,'*  &c.  there  is  no  obligation  to  lease  by  auction 
or  roup.  Upon  the  execution  of  the  power,  if  the  heir 
or  donee,  takes  no  more  for  himself  than  he  leaves  for 
his  successor,  that  is  presumptive  evidence  that  it  is  the 
best  rent  which  can  be  obtained. 

If  he  is  not  bound  to  increase  the  rent,  it  is  for  this  reason, 
that  it  may  be  token,  if  he  does  not,  to  be  the  just  rent 

"*    —Ibid. 483 

Tenant  of  tailzie  in  possession  (under  an  entail,  prohibit- 
ing, &c.)  has  not  power  to  grant  tocks  or  terms  of  years, 
partly  for  yearly  rent,  and  partly  for  a  price  or  sum 
paid  to  himself;  and  tocks  granted  by  him  upon  surrender 
of  former  tacks,  which  had  been  granted  partly  for  yearly 
Tent,  and  partly  for  prices  or  sums  paid  to  the  tenant  him- 
self, ought  to  be  considered  as  partly  granted  for  prices 
or  sums  paid  to  the  tenant  in  possession ;  jand  such  tacks 
ought  not  to  be  considered  as  let  "  without  diminution  of 
the  rentol,  or  at  the  just  avail,*'  and  are  therefore  to  be 
considered,  as  between  the  parties  claiming  under  the 
entoil,  as  tocks  which  he  had  not  power  to  grant  by  such 
entoil. — Ibid,      -        -        -        -        -        -         -  490 

Such  tenant  in  tailzie  has  not  power,  by  the  deed  of  entail, 
to  grant  such  tocks,  upon  the  surrender  or  renunciation 
of  former  tocks  then  unexpired,  and  which  former  tacb 
had  been  granted  by  the  same  tenant  at  the  same  rent, 
and  also  for  a  sum  or  price  received  by  him ;  and  such 
tacks  having  been  granted,  partly  in  consideration  of  the 
rent  reserved  thereby,  and  partly  in  consideraticm  of  a 
price  or  sum  before  paid,  and  of  the  renunciation  of  the 
former  tock,  ought  to  be  considered,  in  a  question  with 
the  tocksman,  as  let  with  an  evident  diminution  of  rental, 
and  not  for  the  just  avail— /6tVf.  -        -        -  491 

Such  tenant  in  toilzie  has  not  power,  under  such  entail,  to 
let  tacks  partly  for  annual  rent  and  partly  for  sums  and 
prices  paid  to  himself;  and  tocks  granted  upon  the  resig- 
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nation  of  former  tacks,  which  were  granted'  partly  for 
rent  reserved,  and  partly  for  sums  and  prices  paid  to  such 
tenant,  are  to  be  considered  as  tacks  made  partly  for 
rent  reserved,  and  partly  for  sums  and  prices  paid  to  the 
tenant  himself.  Such  tacks  are  to  be  considered,  as 
between  the  persons  claiming  under  the  entail,  as  tacks 
partly  for  rent,  and  partly  for  a  sum  or  price  paid  to 
the  heir  in  possession,  and  ought  not  to  be  considered, 
in  a  question  with  the  tenants  claiming  under  such 
tacks  as  let  without  evident  diminution  of  the  rental. — 
Queensberry  Leases     -        -        -        -        -        P*  49^ 

A  power  yielded  to  necessity,  and  to  necessity  on/y,  ought 
to  be  bounded  by  the  necessity  which  compels  it  to  be 
yielded ;  that  is,  by  that  which,  generally  speaking,  is 
compatible  with  the  future  as  well  as  with  the  present 
enjoyment  of  the  estate.  (L.  R.) — Ibid.  -  -  503 
PRACTICE.     FuJ^  JiTRisDicTiON.    Pleading.    Tbinds. 

If  in  the  Court  of  Session,  upon  a  question  of  objection  to 
a  claim  to  be  put  upon  the  roll  of  freeholders,  on  the 
ground  of  nominality,  &c.  the  circumstances  fall  short 
of  producing  a  presumption  which  the  parties  cannot 
answer,  the  Court  ought  to  direct,  that  the  parties  should 
be  examined  upon  interrogatories  as  to  the  alleged 
nominality,  &c. —  Stetvart  v.  Crawford  -         -        .  208- 

There  may  be  a  great  deal  of  practice  in  transactions  of  a 
particular  nature,  and  of  understanding,  as  to  the  legality 
or  illegality  of  that  practice ;  and  there  may  be  a  great 
deal  of  decision,  where  the  point  decided  is  not  the 
point  in  controversy ;  which  understanding  and  practice 
is  important ;  and  general  understanding  is  important 
testimony  as  to  what  the  law  is ;  and  the  dicta  of  judges, 
and  what  they  have  taken  for  granted  in  decisions  not 
upon  the  point,  are  of  great  weight  also  as  testimony  of 
what  the  law  is  ;  but  nevertheless  the  law  may  not  be  as 
that  practice,  or  that  understanding,  or  those  dicta 
would,  primdjacie,  import  it  to  be. — ^eensberry  Leases^ 

Both  in  England  and  Scotland  it  has  frequently  occurred, 
that  there  is  a  great  deal  of  practice,  a  great  deal  of  un- 
derstanding, and  many  dicta ;  and  yet  when  the  matter 
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came  to  be  investigated,  that  practice,  that  under- 
standing, and  those  dicta,  were  found  to  be  without 
foundation. — Queensbeny  Leases  -         -         p.  455 

So  when  the  Wakefield  case  was  brought  into  the  Court  of 
Session,  they  decided  that  their  practice,  their  under- 
standing, and  their  decisions  were  wrong.  The  Court  of 
Session  in  the  first  instance,  and  the  House  of  Lords  on 
appeal,  were  of  opinion,  that  notwithstanding  practice, 
understanding,  dicta  and  decisions,  the  law  of  the  land 
was,  that  the  word  '<  alien"  in  a  tailzie,  which  had  pro- 
hibitory, irritant  and  resolutive  clauses,  did  prohibit  long 
leases  as  alienations. — Ibid,  -----  457 

It  is  evidence  of  practice  and  of  the  law,  that  in  many 
cases  heirs  of  tailzie  are  prohibited  from  letting  for 
grassums. 

Those  prohibitions  are  not  of  very  ancient  date ;  but  the  fact 
that  there  are  such  prohibitions  in  deeds  of  taOzie,  re- 
straining heirs  of  tailzie  from  letting  with  grassums,  is 
evidence  that  at  the  period  at  which  such  tailzies  were 
made,  and  such  prohibitions  inserted,  it  was  thought  ne- 
cessary there  should  be  such  prohibitions,  and  that  an  heir 
of  tailzie  might  let  with  grassums,  provided  there  was  no 
such  prohibition  in  the  tailzie.^/6t<f.  -  -  -  463 
PRECEDENT.     Vide  Authority. 

PRESCRIPTION.     Vide  Attorney  and  Client. 

The  owner  of  lands  lying  very  near  9  public  river  may  be 
entitled  to  certain  uses  of  the  river,  as  privileges  belong- 
ing to  the  situation ;  but  he  cannot  have,  as  privileges 
belonging  to  the  lands  "the  privilege  and  liberty  of 
taking  in  water  from  the  river,  for  the  purpose  of 
driving  machinery,  and  other  uses,  and  of  cutting  canals 
through  the  grounds,  as  he  shall  judge  necessary."— 
Paton  V.  Brebner  ------    7a 

PRESUMPTION.     Vide  Evidence. 

PRINCIPAL  AND  AGENT.    Fwfe  Evidence.    Insurance. 
PRINCIPLE.     Vide  Authority.    Judges. 
PRIVILEGES.     Vide  Contract. 

The  privilege  of  quarrying  stones  upon  an  estate  could  not 
belong  to  land  which  is  other  part  of  the  same  estate 
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demised  by  lease,  as  a  privilege  iDlierent  or  belonging  to 
the  lands  so  demised. — Paton  v.  Brebner        -  p.  73 

The  right  of  cutting  a  canal  through  the  grounds,  is  another 
liberty  which  could  not  possibly  be  inherent  in  the  lands 

demised. — Ibid, ib. 

PROHIBITION.  Vide  Administration.  Alienation. 
Charge.  Construction.  Covenant.  Entail. 
Power.    Practice.     Rent.     Rental.    Tailzie. 

The  lawy  which  restrains  the  leasing  of  the  mansion-house 
and  policies,  and  reserving  illusory  rent^  are  instances  of 
implied  prohibitions  ;  for  the  tenant  in  tailzie  (usually)  is 
restricted  by  no  express  words  in  the  charter :  in  such  re- 
spects, the  powers  of  a  tenant  in  tailzie  are  limited,  and  his 
estate  distinguished  from  ihat  of  absolute  fiar. — QueenS" 
berry  Leases         .-..---  ao8 

Notwithstanding  the  stat.  1449,  which  gives  the  power  oy 
which  an  effective  lease  is  granted,  and  tne  doctrine  that 
nothing  is  out  of  the  power  of  an  heir  of  tailzie  except  what 
is  put  out  of  his  power  by  the  intention  and  meaning  of  the 
entail,  embodied  in  actual  expression ;  the  case  of  illusory 
rent  is  held  to  be  an  implied  prohibition,  destroying  all  the 
efiect  of  strict  interpretation.  The  principle  which  takes 
it  out  of  that  rule  seems  to  be  some  important  principle 
arising  out  of  the  presumed  intention  of  the  author  of 
the  tailzie,  that  this  shall  not  be  done,  whatever  may  be 
the  apparent  import  of  the  expressions  which  he  has  used 
in  his  tailzie. — Ibid.      --.-.-  409 

The  law  which  forbids  a  diminution  of  the  rent  is  an 
instance  of  implied  prohibition  or  non-capacity  imposed 
upon  the  heir  of  tailzie,  although  he  is  represented  as  the 
absolute  fiar  or  manager  of  his  estate --imposed  upon  him 
not  by  the  terms  of  the  tailzie,  but  by  the  same  principle 
which  imposes  upon  him  the  restraint  not  to  let  leases  for 
ninety-seven  or  fifly-seven  years,  or  any  number  of  years  ^ 
not  of  necessary  and  ordinary  administration. — Ibid.  47J6 

A  diminution  of  rent  is  held  not  to  be  permitted,  unless 
there  is  a  necessity  for  such  diminution.  These  opinions 
rest  upon  the  grounds  that  such  incapacity  is  imposed 
upon  the  heir,  not  for  his  own  sake,  but  to  preserve  a  just 
deiding  with  the  tailzied  estate. — Id.      •        -        -    ib. 
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The  heir  of  tailzie  cannot  disappoint  his  successor  of  the 
mansion-house  and  policies,  although  the  author  of  the 
tailzie  has  not  prohibited  the  letting  by  a  single  word. 
The  law  recognizing  them  as  the  residences  of  the  heirs 
in  succession,  implies  the  prohibition. — Queensherry 
Leases  ---.-.-  p.  477 
Leases  of  mansion-houses  and  policies,  if  not  prohibited  by 
implication  of  law,  would  be  protected  by  the  act  of 
1449,  under  the  words  by  which  lands  and  tenements  are 
protected  by  that  act.  But  on  this  account,  although 
they  are  lands  and  tenements,  that  act  is  not  implied  to 
protect  them. — Ibid,    ------    ib. 

PROPERTY  TAX,     Vide  Clergy. 

PUBLIC  RIVER.     FiVfe  Prescriptiok. 

PURCHASE.     Vide  Vendor  and  Purchaser. 

QUALIFICATION.     Vide  Nominal  and  Fictitious. 

If  an  estate  (which  confers  a  qualification  to  vote  for  a 
member  of  Parliament)  can  be  shown  from  circumstances, 
from  the  refusal  of  the  party  to  be  examined  upon  inter- 
rogatories, or  from  his  deficient  answer  to  those  interro- 
gatories, to  be  an  estate  not  given  to  him  for  his  own  use 
and  benefit,  to  be  used  by  him  as  he  shall  think  proper, 
it  is  a  ground  of  objection ;  but  if  the  grantee  shall,  from 
the  obligation  of  gratitude,  act  in  the  same  interest  as 
his  friend  the  grantor,  that  is  no  objeetion.-«-5fetoar#  v. 

Crato/brd 106 

Where  a  father  gives  to  his  son  a  qualification,  or  an  uncle 
to  his  nephew,  or  a  brother  to  a  brother,  it  is  diffi- 
cult to  suppose  that  the  qualification  is  given  by  the 
father,  uncle,  or  brother^  without  conceiving  that  the 
grantee  will  vote  in  the  same  interest  with  his  relative 
and  patron;  but  authorities  prove  that  there  must  be 
something  further,  that  the  objector  must  make  out  that 
there  is  an  illegal  understanding  between  the  parties. — 

Ibid. ib- 

The  honorary  obligation  is  not,  according  to  the  opinion 
of  Lord  Thurlow  and  the  House  of  Lords,  in  Forbes  v. 
M^Pherson,  the  thing  prohibited  by  the  oath  (prescribed 
in  the  statute  Geo.  2.)  but  that  kind  of  understanding, 
which  it  is  very  diffieult  to  prove 'exists,  but  which,  when 
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proved  to  exist,  the  House  of  Lords  has  determined 
would  vitiate  the  vote,  upon  the  ground  that  it  was  not 
a  real  but  a  fictitious  estate,  that  the  grantee  was  bound 
in  honour  to  make  no  use  of  it,  and  equally  bound  in 
honour  to  re-dispone  it,  lest  he  should  make  use  of  it. 
The  honorary  obligation,  according  to  this  opinion,  is 
made  equal  to  the  efiect  of  the  oath,  where  the  honorary 
obligation  exists,  inducing  the  consequence  in  law,  that 
the  estate  was  not  a  real  estate,  and  inducing  a  further 
consequence  in  law,  if  the  estate  could  not  be  used,  viz. 
the  obligation  to  re-dispone  it.^^Stewart  v.  Crawfordy 

p.  195 

RECITAL.     Vide  Husband  and  Wife. 

REDEMPTION.  Vide  Husband  and  Wife.  Mortgage. 
Where  the  mode  in  which  the  redemption  is  limited  is  by 
mistake  or  improper  contrivance  introduced  into  the 
deed,  the  course  of  descent  and  right  of  redemption  is 
not  changed ;  but  in  a  case  where  there  is  no  ground  to 
raise  such  imputations,  and  the  deed  is  clear  and  express 
in  its  declarations  and  provisions,  the  estate  must  go 
according  to  the  limitation,  and  the  right' of  redemption 
is  regulated  thereby.  (L.  VL.)-— Jackson  v.  Innes  -  128 
Where  the  declaration  of  tlie  uses  of  a  fine  refers  simply 
to  the  operation  of  the  deed  as  a  mortgage — where  it  is 
simply  a  declaration  that  the  money  being  paid  the  fine  shall 
enure  to  the  persons  who  make  the  mortgage,  and  there 
is  nothing  else  which  makes  it  subject  to  redemption,  that 
would  be  considered  as  a  mere  clause  of  redemption,  and 
construed  in  the  same  way ;  but  where  the  form  of  the 
equity  of  redemption  has  nothing  to  do  with  the  limita- 
tion of  the  estate,  where  the  limitation  of  the  estate  is 
perfectly  distinct,  the  rules  which  have  been  established 
in  the  cases  of  resulting  trusts  do  not  in  any  degree 
apply.    (L.  R.)— 16«£. 128 

RENEWAL.     Vide  Forfeitu  re. 

RENT.  Fttfc  Administration.  Construction.  Grassum. 
Power.  Prohibition.  Teinds. 
Supposing  the  meaning  of  the  words  '*  without  diminution 
of  rental,''  to  be,  that  the  heir  of  tailzie  must  let  at  the 
last  rent,  if  there  were  no  such  words  to  be  found  in 
the  entail  as  "  the  just  avail  at  the  time"  he  might  lower 
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the  rent,  stating  a  (aufficient)  reason.  Then  supposing, 
the  reot  having  been  lowered,  there  is  a  third  lease  to 
be  granted,  what  is  the  rent  at  whidi  that  third  lease  is 
to  be  granted  ?  Is  it  the  rent  which  was  the  last  rent 
which  had  been  so  lowered,  or  are  you  to  refer  back  again 
to  that  which  was  the  rent  before  it  was  so  lowered  ? 
QiMrrtf. — Q^eeMsberry  Leases         -        -        -         p.  454 

Where  the  tenant  who  held  had  ceased  to  hold,  and  the  land 
was  taken  into  the  possession  of  the  landlord  himaelf,  and 
he  held  it  a  considerable  time ;  supposing  the  Talue  of  land 
in  the  last  year  in  which  he  so  held  it  was  1,000/.  a  year, 
and  that  the  actual  rent  reserved  before  that  landlord 
took  it  into  his  natural  possession,  was  only  500/.  a  year, 
it  was  held  (in  EUioU  v.  Currki)  that  if  the  landlord 
chooses  to  let  it  again^  he  is  allowed  to  let  it,  not  at  such 
a  rent  as  the  value  at  the  period  of  his  natural  possession 
would  justify,  but  at  the  low  rent  which  the  land  was  let 
for  at  the  time  when  his  holding  conunenced. 

Considering  the  e£Ebct  of  such  a  rule»  there  is  reason  to 
doubt  the  principle  on  which  it  stands. — Ibid.         -    ib. 

Although  there  is  nothing  in  die  charter  (of  a  Scotch 
tailzie)  that  prohibits  diminution  of  rent,  if  there  is  no- 
thing in  the  circumstances  of  the  times  which  warrants 
diminution  of  rent,  the  heir  of  tailzie,  who  cannot  grant  a 
long  lease,  because  that  is  not  for  necessary  and  ordinary 
administration,  has  no  power  to  diminish  the  vent.^^Ibid. 

475 

The  prohibition  to  alienate,  and  the  principle  of  law  which 
applies  that  prohibition  to  long  leases,  is  equally  applica- 
ble to  prohibit  unnecessary  and  improvident  diminution 
of  the  rent.— /Ud. 2>. 

In  one  case,  dimimfhing  jihe  rent  much|  is  considered  as 
even  fraud. — Ibid.        ------  476 

RENT,  ILLUSORY.     Vide  Prohibition. 
RENTAL.     Vide  Crown  Lands.    Power.    Rent. 

Cess,  stipends,  and  public  burdens,  if  chargeable  on  the 
rental,  operate  as  a  diminution  (^the  rental. — Q^eensberry 
Leases         -        -        -         -         -         --         -  358 

RESULTING  TRUST.     Vide  Husband  and  Wife.    Mort- 
GAOE.     Redemption. 

In  a  mortgage,  the  mere  form  of  reservation  o£  tlie  equity 
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of  redemption  i«  not  of  it^lf  sufficient  to  idter  the 
previous  title ;  in  such  a  case  (where  fraud  is  out  of  the 
question)  it  is  supposed  to  arise  from  inaccuracy  or  mistake, 
which  is  to  be  explained  and  corrected  by  the  stAte  of 
the  title,  as  it  was  before  the  mortgage.     This  is  con- 
formable to  the  principle  upon  which  other  cases  hare 
been  determined. 
'    If  a  lease  be  made  by  tenant  for  life,  under  a  power  created 
by  a  settlement,  and  a  rent  is  reserved  to  the  lessor  and 
his  heirs,  (which  is  not  an  unusual  blunder)  those  words 
are  interpreted  by  the  prior  title,  and  applied  to  such 
person  as,  under  the  settlement,  may  be  entitled  to  thd 
estate  in  remainder,  and  not  to  the  heir  of  the  lessor, 
unless  he  happen  to  be  such  remainder-man. 
In  all  such  cases  the  words  used  are  to  be  interpreted  ac- 
cording to  the  title  when  the  instrument  is  executed. 
80  where  an  estate  belonging  to  the  wife  is  mortgaged,  and 
the  equity  of  redemption  is  reserved  to  the  heirs  of  the 
husband,  there  is  a  resulting  trust  for  the  wife  and  her 
heirs.     (L.  R.) — Jackson  v,  Innes  -         -         -        p*ii5 

REVERSION.     Vide  Entail, 

REVERSIONAiy.     Vide  Lbas^. 

SCOTS  STATUTES.  Vide  Cl«;rgy.  CoNSTaucTiON.  Leasb. 
Tailzib.    Tbikds. 

SELL.     Vide  Words. 

SET  OFF.     Vide  Debtor  and  Crbditor. 

SETTLEMENT.     Vide  Husband  and  Wife. 

SHIPS.     F^  Carriers. 

SPECIFIC  PERFORMANCE.  Fikfe  Aoa*EM»NT.  Vendor 
AND  Purchaser. 
In  a  suit  in  a  court  of  equity  in  England,  for  the  tugeaSic 
performaqce  of  a  contn^f^t,  if  it  turns  out  that  the  de- 
fendant cannot  make  a  title  to  that  which  he  has  agreed 
to  convey,  the  Court  will  not  compel  him  to  convey 
something  less,  with  indemnity  against  the  risk  of  eviction; 
the  purchaser  is  left  to  seek  fcds  remedy  at  law,  in  damages 
for  Ae  breach  of  the  agreement. — Paion  v.  Brebner^  66 
In  a  suit  for  implement  (in  Scotland),  where  the  summons 
prays  that  the  appellant  may  make  a  feudal  title  to  the 
lands  and  others^   supposing  the  word  oihen  to  mean 
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liberties,  if  he  could  make  a  feudal  title  to  all  the  liber- 
ties in  question  in  the  cause,  it  would  be  exactly  like  a 
case  in  the  English  courts,  where  the  defendant  can 
make  a  title,  and  where  he  would  be  ordered  specifically 
to  perform  his  agreement. — Paton  v.  Brchner      -     p.  67 

Where  no  title  can  be  made,  it  is  the  practice  of  the  Court 
of  Session  to  direct  that  the  vendor  shall  make  a  title  as 
iar  as  he  can  ;  and  for  all  that  is  defective,  for  all  sudi 
parts  of  the  contract  as  he  cannot  specifically  perform, 
they  compel  him  to  enter  into  warrandice,  and  render 
himself  liable  in  damiages.  Sed  quare, — Ibid,  -  68 
STATUTES.  Vide  Carriers.  Entail.  Judges.  Lease. 
Perjury.    Tailzii;.     Will. 

Whether  the  act  of  the  loGeo.  3.  c.51 .  relates  only  to  cases  of 
entailed  property,  where  the  taillie  contains  special  clauses 
limiting  the  power  of  granting  leases  to  a  small  num- 
ber of  years;  Qwtre,  If  it  was  intended  that  that  act 
should  apply  only  to  such  cases,  there  should  have  been 

a  provision  limiting  its  operation  to  such  cases Queens- 

berry  Leases        ------       p.  422 

In  the  statute  10  Geo.  3.  c.  5 1 .  the  legislature  had  in  contem« 
plation  the  practice  of  letting  under  the  rent  last  received; 
they  had  in  contemplation  a  species  of  letting  with  grassum, 
fine  or  foregifl;  they  had  in  contemplation  a  letting 
before  the  determination  of  a  former  lease;  and  they  like- 
wise had  in  contemplation,  that  if  a  man  let  a  leaie  under 
this  act,  before  the  former  lease  was  expired,  and  more 
than  one  year  before  the  expiration  of  that  former  lease, 
it  was  an  addition  to  that  former  lease,  which,  under  the 
authority  of  this  act,  would  be  void. — Ibid.    -        -  43^ 

The  decision  in  the  Trustees  of  Sir  F.  EUiott  ▼.  Sir  W. 
ElUotty  that  three  fourths  of  expenditure  for  improve- 
ments, to  be  paid  by  the  succeeding  heir  out  of  the  rent 
reserved,  over  and  above  grassum,  is  questionable. 

Supposing  that  decision  to  be  law,  the  result  would  be,  if 
a  tenant  under  the  tailzie  should  lay  out  a  large  sum  of 
money  in  improvements,  (not  exceeding  a  certain  sum, 
the  act  10 Geo.  3.  c.51.  puts  a  limit  to  the  amount  of 
the  improvements ;  but  supposing  that  sum  of  mon^  to 
be  considerable),  and  he  afterwards  lets  the  estate,  getting 
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a  considerable  sum  as  a  grassum,  in  a  case  where  he 
cannot  let  with  a  diminution  of  the  rent,  that  a  person 
succeeding  to  the  estate  is  to  pay  such  proportion  of 
those  improvements  out  of  the  small  rent  reserred  bj  a 
man  who  takes  a  large  grassum.  It  is  difficult  to  say 
that  such  can  be  the  right  construction  of  this  act  of 
parliament.^-Qu^ens6erry  Leases  -        -       p.  43s 

TACITURNITY.     Vide  Attorney  and  Client. 
TAILZIE.       Vide    Alienation.     Authority.      Charge. 
Construction.     Covenant.     Entail.     Grassum. 
Lease.    Power.    Prohibition.     Rent.    Statutes. 

The  Scots  act  1685,  authorizing  certain  entails,  requires, 
in  order  to  make  them  good,  at  least  against  claims  of 
third  persons,  that  they  should  have  prohibitory,  irritant 
and  Resolutive  clauses;  clauses  of  each  of  these  kinds 
are  necessary  to  give  the  effect  to  those  tailzies  which  this 
act  of  parliament  intends  should  be  given. 

Entails  by  implication  appear  to  have  been  intentionally 
prevented  by  some  of  the  expressions  used  in  the  act  of 
parliament. 

If  there  be  no  prohibition  to  sell,  annailzie  and  dispone,  a 
prohibition  to  malLe  any  deed  by  which  persons  might 
.  be  evicted  has  been  held  insufficient. 

So  it  has  been  decided  in  the  case  of  other  implications, 
that  the  prohibitions  from  which  they  appear  to  arise,, 
by  necessary  consequence  would  not  deprive  the  heirs  of 
tailzie  of  power  over  the  estate  as  to  matters  not  ex- 
pressly prohibited. 

Unless  there  is  a  prohibition  of  each  sort,  the  heir  of  tailzie 
is  free  to  take  advantage  of  the  omission.  Where,  for 
instance,  the  prohibition  is  not  to  alter  the  succession, 
that  would  not  prevent  a  sale  by  the  heir.  If  the  clause 
de  nan  alienajido  fail,  the  acts  prohibited  not  being  stated 
again  in  the  irritant  clauses,  as  acts  that  are  prohibited  ^ 
they  are  not  effectually  prohibited. 

If  the  clauses  are  not  complete,  the  frame  of  the  tailzie 
would  not  be  sufficient  to  protect  those  who  are  to  take 
under  it.  In  some  decisions  this  sort  of  construction  has 
been  carried  to  a  surprising  length :  but  the  law  as  set* 
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tied  by  decinons,  ^lOQgfa  snrpririfig,  is  not  to  be  altered 
by  courts  of  justice.-— Qif^ens^^iry  Leases      -        p.  344 
Wbedier  entaHs  before  the  stat  1449  ai'e  to  be  considered  as 
odious  or  not,  or  whether  the  statute  of  1685  is  or  is  not 
to  be  considered  as  purging  them  of  all  odious  qualities, 
it  is  clear  that  if  the  statute  of  1685  authorizes  the  entail, 
and  if  the  entail,  by  force  of  that  statute,  prohibits  a  tack  of 
fifty-seTen  years  as  an  alienation,   the  statute  of  1449 
cannot  present  the  eflfect  of  the  statute  of  1685.    The 
statute  of  1449  does  not  afibrd  any  objection  to  the  con- 
clusion of  law. — Ibid.  ------  395 

A  tenant  in  tail  in  England  has  an  estate  that  may  endure 
for  ever ;  an  heir  of  tailzie  in  Scotland  is  the  iteolute  fiar 
of  the  estate — the  whole  fee  is  in  him  for  the  time.  Those 
who  may  take  after  the  heir  of  entail  (in  possession)  in 
England,  are  considered  as  being  nemainder-men,  having 
part  of  that  fee  which  is  vested  only  between  the  English 
heir  of  entail  and  the  remainder-man.  > 
Since  the  whole  fee,  after  the  heir  of  tailzie  is  served  heir, 
is  in  that  heir  of  tailzie  for  the  time  being,  there  is  no 
principle  (but  the  necessity  of  due  administration)  on 
which  a  lease  beyond  nineteen  years  can  be  held  bad, 
and  a  lease  of  nineteen  years  good. — Tbid.      -        -  419 

TAXES.     Vide.  Clergy. 

TEINDS  : 

According  to  the  law  of  Scotland,  as  it  existed  formerly, 
in  calculating  the  teinds,  the  estimate  was  made  by 
looking  only  at  the  rent  reserved,  and  no  benefit  was 
given  in  that  valuation  to  those  who  were  entitled  to  the 
teinds,  with  respect  to  any  gtassums  that  had  been  taken ; 
but  at  a  period  long  subsequent,  tlie  Court  of  Session 
having  reconsidered  the  st&tutes,  with  reference  to  this 
matter  of  teinds,  put  a  construction  upon  the  words, 
''  tiie  rents  of  lands  constantly  paying,"  and  held  under 
these  words,  that  a  grassmn  was  worth  so  much,  with 
reference  to  the  calculation  of  rent,  and  that  instead  of 
estimating  the  teiads'  by  the  rent  reserved,  they  would 
take  a  proportion  of  the  grassmn,  though  the  land  did 
not  constantiy  pay  that  grassum^,  and  consider  as  the  rent, 
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not  the  rent  which  the  land  constantly  paid,  but  the  rent 
which  they  thought  in  justice  they  ought  to  consider  it 
as  paying  between  the  persons  entitled  to  the  teinds  and 
the  landholder. 
Whether  the  Court  of  Session,  after  their  predecessors, 
for  nearly  a  century  together,  had  said  that  the  statute 
afforded  the  rule,  and  the  words  were  what  they  were  to 
go  by,  could  give  a  construction  which  the  words  do  not 
bear,  in  order  to  reach  the  justice  of  the  case^  quare, — 
Queensberry  Leases  -  -  -  -  p.  393,  394 
From  a  particular  period,  long  before  the  year  1600,  and 
down  to  tlie  year  1732,  it  was  the  constant  doctrine,  and 
the  uniform  decision  of  the  Courts  of  Scotland  with  re- 
spect to  teinds,  that  they  were  to  be  valued  upon  the 
rent  constantly  paid,  and  without  reference  to  grassums 
tsken  by  the  person  to^  whom  that  rent  waa  constantly 
paid.— /6itf.  ...-.--  456 

Yet  in  the  year  1732,  the  Court  of  Session  itself  decided, 
that  all  this  practice,  and  all  these  decisions,  were  not 
according  to  the  law  of  Scotland — Ibid,  -         -     ib. 

TERM  OF  YEARS.     Vide  Husband   and  Wife. 

TITLE.     Vide  Resulting  THust. 

VALUE.     Vide  Rent. 

VENDOR  AND  PURCHASER.    Vide  Contract.  Specific 

Pbrformance. 

If  a  vendor  agrees  to  make  title  to   appurtenances  and 

privileges,  which  do  not  belong  to  lands  sold,. his  obligation 

rests  only  in  covenant  and  agreement. — Phton  v.  Brebner^ 

It  is  the  settled  doctrine  of  English  law,  that  if  a  lease 
be  made  of  a  house  or  an  estate,  tiie  lessor  having  no 
title,  and  the  instrument  by  which  the  lease  is  made, 
contain  nothing  more  than  words  of  demise,  with  a  general 
covenant  that  the  lessee  shall  enjoy  the  premises  (that  is 
as  long  as  the  relation  of  lessee  and  lessor  oontinaes) :  in 
such  a  case  the  lessee  does  not  usually  look  into  the  les- 
sor's title,  but  he  takes  a  covenant,  which  binds  the  lessor 
that  he  shall  have  the  enjoyment  of  the  thing  demised. 

If  that  lessee  afterwards  becomes  the  purchaser  of  the 
inheritance  of  the  estate,  the  consequence  is,  that  hav- 
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ing  assumed  the  character  of  vendee,  it  becomes  his 
duty  to  call  upon  the  vendor  to  show  that  he  can 
make  a  title  to  the  inheritance,  and  as  vendee  he  must 
investigate  that  title,  which  he  takes  or  refuses,  as 
he  maj  be  advised,  from  the  person  who,  as  lessor,  had 
entered  into  an  absolute  covenant  for  his  enjoying  the 
premises  in  the  relation  of  lessee ;  he  can  have  do  cove- 
nants, except  such  as  belong  to  the  title  and  interest 
vested  in  the  individual,  who,  ceasing  to  be  lessor,  takes 
upon  himself  the  new  character  of  vendor. 

If  he  claims  his  estate  under  a  will,  the  vendor  covenants 
only  against  the  acts  of  his  devisor  and  himself.  If  he 
claims  by  descent,  his  covenant  is  adapted  to  that  species 
of  title ;  but  inasmuch  as  he  and  those  under  whom  he 
claims  had  taken  the  title  at  the  hazard  of  limited  cove- 
nants, he  transmits  the  estate  and  title,  with  such  limited 
covenants,  from  himself;  and  the  relation  of  vendor  and 
vendee,  when  acquired  by  conveyance  of  the  inherit- 
ance, puts  an  end  to  the  covenants,  though  ever  so  large 
and  general,  which  existed  between  lessor  and  lessee. — 
Paton  V.  Brebner         -        -        -        -  p.  68,  69 

There  may  be  special  agreements  which  might  entitle  the 
vendee  to  call  for  much  larger  covenants  than  those  to 
which  he  b  entitled  under  ordinary  contracts ;  but  accord, 
ing  to  the  established  principles  of  the  law,  unless  there 
be  such  explicit  terms  in  the  contract,  giving  more  than 
ordinary  covenants,  he  is  not  entitled,  in  his  relation  of 
vendee,  to  covenants  so  express  as  those  which  he  had 
in  his  relation  of  lessee. — Ibid,      -        -        -        -    69 

Where  a  lessor  warrants  a  privilege,  which  perhaps  he 
cannot  secure,  and  for  the  failure  of  whidi  he  roust  be 
answerable  in  damages  if  the  lessees  are  disturbed  in  their 
enjoyment ;  if  the  inheritance  has  been  purchased  by  the 
lessee,  such  a  purchase  may  be  so  managed  as  to  pre- 
vent a  merger  of  the  lease,  but  in  the  absence  of  special 
provision  there  will  be  a  merger  of  the  lease,  and  the 
lessee  having  become  the  purchaser,  in  law,  has  taken 
upon  himself  all  the  obligations  by  which  the  former 
owner  of  the  inheritance  had  bound  himself  to  his  lessee; 
in  other  words,  the  quondam  lessee,  in  his  new  chanurter 
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t)f  purchaaer,  would  be  the  person  to  warrant  to  himself 
the  liberties  and  privileges  which  the  former  lessor  had 
agreed  to  assure  to  him  as  long  as  the  old  relation  of  les- 
sor and  lessee  continued.— P/itoii  v.  Brebner  -  p.  75 
The  vendor  may  concede  the  advantage,  which,  by  law, 
he  derives  from  the  new  relation  of  vendor  and  vendee, 
and  as  the  purchase  was  a  matter  of  option,  the  vendor 
may  warrant,  at  the  risk  of  any  damages  which  could  be 
recovered  against  him,  those  liberties  and  privileges 
which  he,  as  lessor,  had  agreed  to  give  the  lessee.  But 
according  to  all  laws  which  rest  on  principle,  such  a 
contract  between  vendor  and  vendee  must  be  expressed 
in  terms  which  are  free  from  all  doubt  or  ambiguity. 
The  terms  of  a  contract  so  special  must  indicate 
unequivocally  what  was  the  intention  of  the  parties* — 

Ibid. 76 

Upon  a  contract  for  purchase  of  the  inheritance,  the  parties 
may,  by  the  specialties  of  their  contract,  preclude  the 
application  of  that  rule  which  governs  such  transactions 
between  the  vendor  and  vendee  of  an  inheritance,  that 
the  vendee  takes  upon  himself  the  relation  of  the  vendor 
with  respect  to  lessees,  and  as  to  the  claims  which  the 
vendor  had  created,  if  the  terms  of  the  agreement  ex- 
pressly shut  out  the  application  of  such  a  rule  to  the  case. 

^Ibid. 83 

The  sale  of  a  superiority  of  a  401.  land,  of  old  extent, 
with  warrandice,  does  not  necessarily  imply  a  warranty 
of  a  freehold  qualification.  (L.  R.) — Hughes  v.  Gor" 
don     -         -         -         -         -         -         -         --  387 

VOTE.     Vide  Fraud.    Qualification. 

VOYAGE,  CHANGE  OF.     Vide  Insurance. 

WARRANDICE.     Vide  Contract.    Pleading.    Specific 
Performance.     Vendor  and  Purchaser. 

WARRANTY.     Vide  Entail.    Vendor  and  Purchaser. 

WAIVER.     Vide  Pleading. 

WAYGOING  CROP.     Vide  Custom. 

WILL.     Vide  Election. 

Where  a  will  has  made  the  land  personal  estate,  and  in 
one  part  of  thai  will  the  land  is  disposed    oi\  and    in 

vol.  i.  y  t 
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another  part  the  pertonal  estate,  if  the  wilt  if  not  ex- 
ecuted according  to  the  statute,  it  is  no  will  of  land ; 
hut  88  a  hequest  of  pdlrsonaltjr  does  not  require  attea- 
tation,  the  will  is  good  to  that  extent. 
WORDS.  Vide  ALtxvATiOK.  Clirot*  Cokstbuction. 
Crowk  Lands.    Practicb.    Tbiitds. 

The  word  "  sell"  imports  a  gratuitous  donation.— -Querw- 
beny  Leases        ------      p.  361 

The  words  '<  annailzie"  and  **  dispone**  being  coupled  in 
sense  are  equivalent.— I&m/.  •        -        -        -    ib. 


END   OF  VOL.   I. 


Lvike  HanMTt)  6l  Sous, 
lincolbVlnn  Fields. 


■•tr 


«-> 


I 


*   '•'■Vii'. 


'•.«\ 


